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PREFACE. 


It  is  plain  that  the  condition  of  our  law,  as  to  its  form,  is  fast 
becoming  unbearable.  Whatever  may  be  said  in  praise  of  its  sub- 
stance, and  much  may  with  truth  be  said,  it  must  be  acknowledged 
to  be  shapeless,  chaotic,  bewildering,  without  any  sufficiently  intel- 
ligible arrangement  or  an  orderly  and  clear  exhibition  of  its  princi- 
ples, a  mountainous  stack  of  precedents.  As  longas  the  bulk  of  it  was 
small  this  state  of  things,  though  an  evil  could  be  endured ;  but 
now  the  reported  decisions  from  which  l^al  rules  and  principles 
must  be  picked  piecemeal  are  multiplying  so  fast — ^and  there  seems 
to  be  no  way  of  stopping  them — ^that  the  law  is  becoming  inaccessi- 
ble even  to  lawyers  and  judges  to  a  very  undesirable  extent.  The 
only  remedy  for  this  that  I  can  see  is  a  complete  and  systematic 
arrangement  of  the  whole  body  of  the  law,  not  a  mere  general 
sketch  in  outline  but  specific  and  in  minute  detail  so  that  the  principle 
or  rule  applicable  to  any  given  case  can  be  seen  to  have  its  proper  place 
in  it,  generally  accepted  by  lawyers,  writers  upon  law  and  legisla- 
tors. Probably  this  would  be  best  accomplished  in  a  code,  which 
would  have  authority  as  well  as  persuasiveness ;  but  before  such  a 
code  as  is  needed  could  be  made  at  all  the  substance  of  it  must 
already  have  become  widely  known  and  agreed  upon. 

But  for  this  the  materials  as  yet  exist  only  in  the  rough.  Not  only 
is  our  law  largely  devoid  of  arrangement;  it  is  also  largely  devoid  of 
precise  definitions,  clear  cut  principles  and  legal  conceptions  in  easily 
recognizable  shape,  by  the  aid  of  which  a  good -arrangement,  whether 
in  or  out  of  a  code,  could  be  constructed.  Not  that  there  are  no 
principles.  However  much  catch-words  have  been  made  to  do  duty 
instead  of  them,  however  much  they  have  been  distorted  in  their 
application  because  they  have  not  been  clearly  set  out,  the  principles 
are  there  and  can  be  discovered  by  analysis  and  research.  Indeed 
nothing  is  more  interesting  in  the  study  of  our  law  than  to  see  how 
some  l^al  principle,  lying  dimly  and,  so  to  speak,  half  latent  in  the 
minds  of  the  judges,  has  shaped  a  series  of  decisions  and  worked 
out  through  them  a  consistent  body  of  doctrine,  though  never  itself 
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fully  and  symmetrically  enunciated  in  any  one  of  them.  On  the 
other  hand,  the  impossibility  of  making  a  good  code  without  clear 
and  settled  definitions  and  principles  is  well  exemplified  in  the  codes 
of  procedure  which  have  been  adopted  in  some  of  the  States  of  the 
Union,  Many  writers  of  a  conservative  turn  of  mind  have  been 
able  to  insist  with  much  plausibility  that  the  introduction  of  the 
reformed  system  of  pleading  has  done  more  harm  than  good,  has 
aggravated  the  evils  that  it  was  expected  to  remove  or  has  introduced 
worse  ones  in  their  stead.  Apart  from  the  fact  that,  to  some  extent 
at  least,  the  codes  of  procedure  have  been  made  under  the  influence  of  a 
false  theory,  of  which  I  shall  speak  more  at  length  in  the  last  chap- 
ter of  this  book,  namely  that  of  making  it  possible  for  men  un- 
learned in  the  law  to  dispense  with  the  aid  of  lawyers — what  we 
may  call  the  every-man-his-own-lawyer  theory — ^it  is  certainly  true 
that  the  use  of  words  in  loose  popular  senses  and  the  &ilure  to 
make  sure  that  the  general  theoretical  bearings  of  every  provision 
were  plain  and  consistent  with  the  rest  have  been  the  cause,  and  will 
be  in  the  future,  of  an  incalculable  amount  of  confusion,  uncertainty 
and  costly  as  well  as  needless  litigation.  This  will  be  very  plain 
to  any  one  who  will  look  over,  for  instance,  the  excellent  treatise  of 
Mr.  John  Norton  Pomeroy  on  Remedies  and  Remedial  Rights  by 
the  Civil  Action,  where  many  difficult  questions  of  procedure  aris- 
ing from  these  causes  under  the  new  codes  are  stated  and  discussed 
with  much  learning  and  ability.  The  task  of  discovering  by  analysis 
and  of  setting  forth  in  an  orderly  manner  the  fundamental  princi- 
ples and  ideas  of  the  law  is  that  which  has  been  assumed  by  various 
writers  on  what  is  called  Jurisprudence,  among  whom  Austin  is  the 
greatest  who  has  written  in  English.  The  present  work  falls  into 
the  same  class  as  theirs ;  but  I  have  not  thought  myself  warranted 
in  calling  it  a  work  upon  Jurisprudence,  because  that  seems  to  me 
too  large  a  name  for  a  book  that  does  not  profess  to  deal,  except  in 
the  most  cursory  manner,  with  the  whole  range  of  the  law,  but  Ls 
confined  to  certain  points  only.  It  is  rather  designed  to  furnish  in 
shape  for  use  a  certain  small  portion  of  material  which  a  writer  on 
Jurisprudence  might  use ;  it  is  an  essay  toward  or  in  aid  of  arrange- 
ment and  codification.  All  the  books  on  Jurisprudence  that  have 
thus  far  appeared  seem  to  me  to  have,  from  the  point  of  view  of  an 
American  or  English  lawyer,  two  serious  defects.  First,  they  deal 
almost  exclusively  with  the  materials  of  the  Civil  Law.  Austin, 
for  example,  and  Professor  Holland  in  his  recent  valuable  work  on 
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Jurispnidence,  draw  almost  all  their  theories  and  illustrations  from 
that  system  of  law.  There  has  been  no  attempt  made  upon  any 
considerable  scale  to  analyze  our  own  law  in  the  same  manner,  or  to 
find  oat  or  show  how  &r  its  contents  are  capable  of  like  treatment 
or  whether  the  results  would  be  the  same  if  they  were  so  treated,  to 
develop  an  Anglo-American  jurisprudence.  Now  the  fact  is  that 
there  is  a  considerable  divergence  between  the  two  laws,  not  only  in 
details  but  in  some  theories  and  principles  that  lie  very  deep  down 
in  their  structure.  It  is  true  that  the  question  how  a  person  ought 
to  behave  in  any  given  case  would  usually  be  answered  practically 
in  about  the  same  manner,  the  conditions  of  nearly  similar  societies 
call  for  nearly  similar  conduct;  but  the  ways  in  which  these  like 
practical  results  are  got  at  l^ally,  are  brought  within  the  range  of 
legal  formula,  are  often  materially  different.  Secondly,  and  this  is 
closely  connected  with  the  foregoing,  the  analysis  has  not  been  car- 
ried out  far  enough  to  show  the  practical  application  of  its  results 
to  the  decision  of  actual  cases.  The  development  of  the  law  through 
precedents  and  the  analytical  labors  of  the  jurists  have  gone  on  side 
by  side  without  much  afTecting  each  other,  and  working  lawyers  and 
judges  have  often  looked  upon  the  latter  as  mere  theorizing,  interest- 
ing, perhaps,  and  curious,  but  of  little  or  no  practical  value.  It  is 
probably  safe  to  affirm  that  the  majority  of  American  lawyers  have 
not  read  Austin's  Jurisprudence.  And  yet  it  cannot  be  doubted 
that  analytical  jurisprudence  opens  the  only  road  to  excellence  of 
form  in  the  law,  and  that  such  a  knowledge  of  elementary  principles 
and  oonceptions  as  it  alone  can  furnish  would  be  of  the  greatest  pos- 
sible service  for  the  correct  understanding  and  decision  of  very 
many  cases  in  actual  practice. 

The  purpose  of  this  book  is  to  analyze  with  considerable  minute- 
ness such  of  the  fundamental  principles  and  notions  of  our  own 
law  and  to  present  such  an  enumeration  and  outline  description  of 
the  riights  and  duties  created  by  it  as  will  make  it  possible  to  ex- 
plain intelligibly  a  scheme  for  the  arrangement  of  the  whole  of  it, 
I  have  had  little  to  say  about  the  civil  law — ^with  which  my  acquaint- 
ance is  very  slight — but  have  only  mentioned  its  doctrines  when 
and  so  far  as  it  has  seemed  necessary  in  order  to  explain  those  of  our 
own.  Nor  have  I  gone  largely  into  legal  history,  for  which  I  have 
neither  the  knowledge  nor  the  materials  at  hand,  although  I  fully 
appreciate  the  immense  importance  of  that  branch  of  study,  and 
that  it  is  too  much  neglected  in  l^al  education  among  us.     I  am 
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concerned  here  with  the  law  as  it  is,  and  to  some  extent  as  it  ought 
to  be,  and  not,  except  as  throwing  light  upon  those  questions,  with 
what  it  was  in  former  times  or  how  it  came  to  be  what  it  is. 

I  cannot  expect  that  all  the  views  contained  in  this  work  will 
meet  with  acceptance  everywhere.  Although  I  have  tried  to  put 
in  nothing  that  is  not  actually  contained  in  the  decided  case*-— except 
in  the  few  instances  where  I  have  expressly  stated  a  contrary  inten- 
tion,— ^yet  the  forms  and  connections  in  which  I  have  exhibited  the 
principles  drawn  from  the  precedents  are,  I  believe,  sometimes  and 
to  some  extent  novel,  and  it  will  doubtless  appear  to  some  readers 
that  there  are  other  forms  or  connections  which  would  have  been 
better.  There  are  in  fact  many  points  in  regard  to  which  different 
opinions  can  with  about  equal  propriety  be  held.  Also,  since  often 
very  diflPerent  theories  will  lead  in  practical  application  to  the  same 
result,  there  is  always  danger  in  the  search  for  underlying  principles 
of  lighting  upon  the  wrong  one,  and  of  incorrectly  attempting  to  ex- 
plain on  one  ground  what  really  should  be  explained  upon  quite 
another.  Besides  this,  it  would  be  presumptuous  in  me  to  suppose 
that  I  have  entirely  escaped  falling  into  downright  error.  However, 
the  difficulty  of  the  double  task  of  first  extracting  principles  from 
the  mass  of  precedents  and  then  stating  and  arranging  them  clearly 
and  systematically  is  so  great,  that  I  hope  the  imperfections  in  this 
attempt  may  not  be  too  severely  judged. 

Generally  speaking  it  does  not  appear  to  me  seemly  for  an  author 
to  preface  his  book  by  apologies,  but  perhaps  the  peculiar  circum- 
stances in  which  this  book  has  been  written  may  justify  a  few  words 
of  that  nature.  It  was  written  in  Japan,  where  I  have  had  access 
to  only  a  very  small  law  library,  so  that  it  is  quite  possible  that  I 
may  not  always  have  succeeded  in  finding  and  citing  the  best  or 
most  recent  decisions  on  particular  points.  Also  I  have  very  often 
had  to  cite  at  second  hand.  I  have  tried  to  avoid  such  citations 
whenever  possible.  The  attempt  to  do  so,  and  the  preference  for 
c^ses  which  I  could  read  in  full,  will  account  for  the  preponderance 
of  English  and  Massachusetts  decisions,  while  my  own  private 
library  has  furnished  a  good  many  Connecticut  cases. 

As  I  have  reason  to  suppose  that  this  book  will  be  read  to  some 
extent  in  Japan,  I  wish  to  add  a  word  of  explanation  to  my  Japa- 
nese readers.  A  few  years  ago  I  published,  chiefly  for  use  with  my 
students,  a  small  work  on  law.  There  are  some  statements  in  this 
book  which  are  inconsistent  with  the  former  one.     These  inoonsis- 
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tencies  all  fall  under  two  heads.  First,  when  I  wrote  the  former 
book  I  had  not  discovered  the  distinction  between  the  different 
kinds  of  rights,  correspondent,  permissive,  protected  and  facultative, 
which,  as  far  as  I  know,  is  explicitly  set  out  for  the  first  time  in 
this  book.  I  then,  in  common  with  most  American  and  English 
writers  who  since  the  publication  of  Austin's  lectures  have  discussed- 
theories  of  legal  rights,  accepted  Austin's  definition  of  rights  as 
applicable  to  strictly  legal  rights  generally,  whereas  it  now  appears 
to  me  to  be  applicable,  with  some  modification,  only  to  correspon- 
dent rights.  The  introduction  of  the  idea  of  protected  rights  has 
affected  nearly  every  part  of  the  work  and  involved  great  changes 
both  in  arrangement  and  doctrine,  for  one  example  of  w^hich  I  may 
refer  to  the  principle  that  every  violation  of  a  right  imports  damage, 
which  is  not  true  of  correspondent  rights  nor — as  I  said  in  my  pre- 
vious book — of  rights  as  Austin  defines  them,  but  only  of  protected 
rights.  Secondly,  seeing  that  the  civil  law  rule  that  animus  dojnini 
was,  generally  at  least,  necessary  to  juridical  possession  did  not  pre- 
vail in  the  Anglo-American  law,  I  fell  *into  the  opposite  error  of 
too  much  disregarding  the  state  of  mind  of  the  posse^ssor,  which 
error  I  have  corrected  in  the  present  work. 

ToKio,  Japan,  May  19th,  1883. 
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CHAPTER  I.— LAW. 

I.— LAW  IN  GENERAL. 

§  1.  The  Fundamental  Idea  of  Law.  The  one  idea  that  is 
common  to  aU  meanings  of  the  word  law  is  that  of  order  or  regular- 
it7  in  the  happening  of  events.  Starting  from  this,  the  meanings 
divide  into  two  groups,  which  may  be  distinguished  as  law  in  the 
scientific  and  in  the  jural  sense. 

§  2.  Soientifio  Laws.  The  former  seems  to  contain  no  element  in 
addition  to  the  one  above  mentioned.  A  scientific  law  can  be  ex- 
pftssed  as  a  mere  formula,  a  statement  that  in  point  of  fact  things 
do  present  themselves  thus  and  so,  e,  g.,  that  bodies  do  attract  each 
other  directly  as  their  masses  and  inversely  as  the  squares  of  their 
distances. 

§  3.  Jural  Law:  Ita  Budimentary  Forma.  Law  in  the  jural  sense 
involves  at  least  the  further  ideas  that  the  events  in  which  r^ularity 
manifests  itself  are  the  acts  and  omissions  of  rational  beings,  and 
that  the  regularity  is  produced  by  their  volitional  attempts  to  make 
their  conduct  conform  to  a  standard  or  ideal  of  conduct  more  or  less 
dearly  conceived.  This  gives  the  most  general  meaning  of  jural  law.. 
In  its  most  rudimentary  form,  as  it  exists  amone  the  lowest  savafi^es,. 
or  perhaps  even  further  dow^,  among  the  mo^  intelligent  ofX 
lower  animals  that  live  in  conmiunities,  it  is  doubtful  whether  the 
notion  of  law  can  be  said  to  contain  anything  beyond  this.  There  is 
no  distinct  idea  of  a  lawgiver  nor  of  the  origin  of  the  rules  that  pre- 
vail or  the  reasons  for  obeying  them ;  nor  is  there  necessarily  any 
%parate  person  or  body  of  persons  intrusted  with  the  duty  of 
enfordng  them.  Conscious  confi>rmity  to  an  ideal  standard  of  con- 
duct is  only  beginning  to  emerge  and  become  slightly  differentiated! 
from  the  inherited  instincts  of  gr^arious  creatures.  Modem-  psy- 
chology has  shown  that  there  is  no  gap  to  be  found  in  the  develop- 
ment of  mind  from  the  simplest  psychical  action  involved*  in  reflex 
movements  up  through  instinct  to  the  highest  forms  of  human  intel- 
ligence. Exactly  where  simple  reflex  action  merges  into  that  more 
complex  reflex  action  which  we  call  instinct,  and  where  in  turn  the 

1 


•  •   • 


LAW. 


latter  passes,  iht^.reason,  cannot  be  discovered.  Any  lines  drawn 
between  th^y.any  definition  of  either^  must  be  in  some  degree  arbi- 
trage}*. AH  creatures  that  live  in  communities  cannot  but  have  some 
<9o]n^on  principles  of  action.  An  instinct  of  obedience  to  these  is 
.  '•'..  neeessarily  developed  along  with  the  habit  of  communal  living.  As 
•\  •  soon  as  reason  appears  and  takes  cognizance  of  them,  these  principles 
become  laws  in  the  most  general  jural  sense  of  the  word.  It  is  as 
impossible  to  exactly  define  or  discover  the  first  beginnings  of  law  as 
it  is  of  reason  itself.  As  society  advances  in  civilization  law  de- 
velops and  changes  its  character.  Two  aspects  of  this  development 
call  for  notice  here. 

§4.  Specialisation  of  the  Notion  of  Jural  Law.  First,  the 
content  of  the  notion  of  law  is  increased,  and  thereby  the  idea  be- 
comes more  specialized.  The  most  important  change  is  that  the  idea 
of  force  is  added  to  that  of  order.  The  conception  of  a  superior — 
not  necessarily  any  determinate  individual  or  individuals — ^who  will 
or  may  use  some  kind  of  coercion  to  compel  obedience,  emerges.  It 
is  not  necessary  that  the  superior  should  be  supposed  to  be  himself 
the  maker  of  the  law.  Indeed  it  is  generally  true  that  long  after 
regular  magistrates  have  been  constituted  for  the  enforcement  of  the 
laws,  the  laws  themselves  continue  to  be  regarded  as  having  an  ex- 
istence independently  of  the  will  of  the  magistrate  or  of  the  eom- 
ntunity.  Sometimes  they  are  distinctly  believed  to  have  been 
ordained  by  the  deity  or  deities  of  the  tribe,  as  in  the  familiar 
onstanoe  of  the  Hebrew  code.  But  more  generally  much  vaguer 
notions  prevail.  The  laws  simply  are;  and  that  is  enough.  There 
is  a  curious  sort  of  incapacity,  which  with  our  habits  of  mind  it  is 
•quite  impossible  to  realize  in  thought,  to  conceive  that  the  laws 
should  be  different  from  what  they  are.  This  sense  of  a  fixed  law, 
•constituting,  so  to  speak,  a  part  of  the  natural  order  of  things,  and 
therefore  necessary,  seems  to  be  a  survival  from  the  primordial 
instincts  which  preceded  law.  It  is  found  among  people  considerably 
advanced  in  civilization ;  for  example,  among  the  ancient  Greeks, 
where  it  was  a  part  of  the  accepted  definition  of  a  tyrant,  who 
nevertheless  held  despotic  power,  and,  as  Sir  Henry  Maine  says,' 
fully  satisfied  Austin^s  definition  of  a  sovereign  lawgiver'  that  he 
•'subverted  the  laws."  Even  the  Romans,  who  carried  the  develop- 
ment of  municipal  law  much  farther  than  the  Greeks,  never  freed 
themselves  from  it.      The  notion  of  a  law  of  nature,  which  they 

» Hist  Inst.  365.       «SeeJ7. 
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borrowed  from  the  Greek  philosophers^  but  greatly  modified,  and 
which  has  descended  to  our  times  and  still  appears  in  the  works  of 
French  and  Grerman  jurists  as  well  as  sometimes  in  those  of  Ameri*^ 
can  and  English  writers  on  subjects  a  little  r^noved  from  technical 
law,  snch  as  Political  Science  or  International  Law^  is  of  this  char- 
acter. The  final  development  of  the  jural  idea  of  law  in  the  direction 
which  we  are  now  tracing  is  reached  when  it  is  recognized  as  having 
its  origin  in  the  will  and  drawing  its  obligatory  force  from  the  power 
of  a  human  lawgiver,  by  whom,  of  course,  it  can  be  changed  to  any 
extent    The  same  power  that  made  can  unmake. 

§6.  Separation  of  Iiaw  firom  other  Bulea  of  Ck>nduot.  Secondly, 
the  primitive  law  develops  in  another  direction  by  becoming  gradu- 
ally diflerentiated  from  other  bodies  of  rules  with  which  it  is  at  first 
confounded,  namely,  those  whidi  we  call  by  the  names  of  morality, 
honor,  conventional  usage,  etiquette,  etc.  A^  civilization  advances 
these  distinctions  gradually  appear,  but  at  first  are  fidntly  marked 
and  unoertun.  Even  after  municipal  law  has  become  so  &r  differ- 
entiated that  it  can  be  said  without  question  to  have  an  existence 
separate  from  those  other  bodies  of  rules,  its  precise  boundaries 
remain  for  some  time  more  or  less  indistinct.  In  Japan,  for  example, 
although  that  country  has  for  several  centuries  had  courts  and  judges 
and  even  a  partial  written  code,  nothing  is  more  difficult  than  to 
find  out  whether  certain  restrictions  on  conduct — ^for  instance,  the 
role  that  formerly  prevailed  that  one  must  not  adopt  as  a  son  a  per^ 
son  too  old  to  be  his  son  in  the  course  of  nature  or  the  slight  limi- 
tations on  the  power  of  divorce  that  exist — are  legal  or  belong 
merdy  to  positive  moHility.  The  Roniaa  notion  of  a  law  of  nature 
arose  in  part  frx)m  this  confiision  between  municipal  law  in  the 
proper  sense  and  other  principles  of  action,  as  well  as  from  the  other 
sooroe  just  mentioned*  Now  the  distinction  is  well  understood; 
and  rules  of  law  may  and  now  and  then  do  even  conflict  with  some 
of  those  other  recognized  principles  of  action  with  which  they 
were  once  identified. 

§  6.  No  Single  Definition  of  Iaw  Possible.  The  object  of  the 
above  discussion  is  to  bring  out  clearly  the  important  £act  that  the  word 
law  in  the  jural  sense  has  more  than  one  meaning,  even  as  applied 
to  municipal  hiw.  It  denotes  in  fiict  a  number  of  very  different 
tilings.  That  which  we  call  law  among  ourselves  is  not  the  same 
thing  as  that  which  was  called  law  ia  ancient  Athens,  or  is  called 
law  to-day  in  Japan  or  China ;  still  less  is  it  the  same  thing  as  the 
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law  of  a  tribe  of  ApacheB  or  a  horde  of  Turkomans.  It  is  convenient 
on  many  aooounts  to  denote  it  by  the  same  name,  since  it  sprang 
from  the  same  root,  presents  many  of  the  same  characterigtics  and 
serves  largely  the  same  ends ;  but  this  must  not  lead  us  to  overlook 
the  real  and  important  differences  which  exist,  not  only  in  its  details, 
but  in  the  fimdamental  conceptions  on  which  it  is  based.  As  the 
conceptions  of  law  change,  the  derived  ideas  of  l^al  duty  and  right, 
as  well  as  to  some  extent  most  of  the  elementary  notions  with  which 
the  law  deals,  such  as  those  of  persons,  things,  acts,  contracts,  prop- 
erty, etc.,  undergo  parallel  transformations.  Technical  meanings 
emerge  different  from  the  vulgar  ones.  Moreover,  all  these  changes 
are  in  the  course  of  a  process  of  gradual  development.  There  is  no 
chasm  between  our  own  law  and  the  rude  and  undifferentiated  usages 
of  a  horde  of  savages.  The  one  shades  off  into  the  other  through 
innumerable  small  gradations ;  nor  has  the  process  of  developm^it 
gone  on  at  all  times  and  places  in  the  same  order. 

It  is  apparent  therefore  that  any  one  who  seeks  a  definition  of 
law  will  have  to  frame  it  according  to  the  purpose  for  which  he 
wants  to  use  it.  If  law  is  studied  in  connection  with  general 
sociology,  a  very  wide  and  general  definition  must  be  taken,  such  as 
will  apply  to  the  law  of  all  communities  in  all  periods  and  stages  of 
progress  and  therefore  will  not  be  adequate  in  relation  to  a  system 
of  municipal  law  like  our  own,  since  it  vdll  omit  a  good  deal  and 
will  also  include  much  that  is  now  considered  to  belong  under  other 
heads,  such  as  ethics.  The  student  of  comparative  jurisprudence, 
whose  subject  is  only  municipal  law  that  has  become  sufficiently 
differentiated  to  be  separately  recognized  as  such,  will  need  a  con- 
siderably narrower  definition  but  still  a  pretty  wide  one ;  while  he 
who  sets  out  to  analyze  the  highly  developed  l^al  system  of  a 
nation  &r  advanced  in  civilization  must  confine  himself  to  a  still 
more  specialized  conception.  Nor  can  any  definition  be  made  that 
shall  cover  exactly  the  ground  intended  without  some  arbitrariness 
in  the  use  of  the  words  employed,  since  the  subject-matter  itself  does 
U9t  present  clear  lines  of  demarkation. 

II.— MUNICIPAL  LAW. 

§  7.  Awtin'B  Definition  of  Munioipal  Law.*  The  purpose  of  this 
book  is  mainly  to  analyze  the  leading  ideas  of  our  own  law  as  it  now 
exists  with  a  view  to  its  systematic  arrangement.  We  are  to  deal 
then  with  the  highly  developed  conception  of  law  that  prevails  in 
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th^  most  advanced  societies,  and  we  have  to  seek  a  definition  that 
will  fit  the  law  of  such  societies,  and  therefore  necessarily  will  not 
be  wholly  true  of  the  law  of  societies  in  a  very  different  state  of 
dvilixation.  For  this  purpose  the  definition  given  by  Austin  appears 
to  me  to  be  in  the  main  correct  I  assume  that  the  nature  of  a  State 
or  ^independent  political  society"  is  sufficiently  well  known  to  the 
reader.  The  explanation  of  this  does  not  belong  to  the  science  of 
law,  but  is  taken  as  one  of  its  postulates.  We  may  go  on  at  once 
then  to  Austin's  definition. 

In  every  such  community  '^  there  resides  the  power  of  acting  with 
irresistible  force  on  the  several  members  of  that  community ,''  and 
''the  power  of  using  or  directing  the  irresistible  force  stored  up  in 
the  society  resides  in  some  person  or  combination  of  persons  who 
bdong  to  the  society  themselves."  ^ 

This  person  or  combination  of  persons  is  called  by  Austin  the 
sovereign.  The  sovereign  in  his  capacity  of  sovereign  issues  com- 
maiids  or  rules  to  the  members  of  the  community  and  enforces 
obedieoce  to  them  by  penalties  or  sanctions.  These  commands  or 
rules  are  laws,  and  the  whole  mass  of  them  in  any  State  is  the  body 
of  municipal  law  of  that  State.'  In  this  conception  of  law  the 
two  ideas  of  order  and  force  appear  fully  developed. 

§  8.  An  Existing  Sovereign  Presupposed.  It  is  plain  that  under 
the  above  definition  of  law  the  question  of  who  shall  be  sovereign 
is  one  of  fisbct  It  cannot  be  decided  by  law,  because  there  can  be 
no  law  until  there  is  a  sovereign  to  make  it.  However,  the  sovereign 
may  declare  his^  sovereignty  in  the  form  of  a  law ;  and  when  the 
meteign  is  a  body  of  persons  they  may  by  law  regulate  the  admis- 
sion  or  expulsion  of  m^nbers,  the  sovereign  body  being  like  a  cor- 
poration,  which  preserves  its  identity  notwithstanding  changes 
mong  it8  individual  members. 

§  9.  laimitations  on  the  Sovereign's  Power.  This  definition  does 
not  allow  for  any  limitations  upon  the  arbitrary  will  of  the  sovereign 
in  making  laws.  In  £Buct  all  sovereigns  act  under  restraints  that 
oonfine  their  l^islative  activity  within  narrow  limits.  The  dread 
of  coercion  from  without  the  State  or  of  insurrection  within,  habit, 
reli^on,  public  opinion,  the  idiosyncracies  of  the  sovereign  or  the 

^  Hist  Inst  357,  358.        ^Aust.,}!. 

'  It  is  oonvenient  to  speak  of  the  sovereign  in  the  singular  number  and  to  use  the 
miscoUne  pnmouns ;  but  this  is  done  merely  for  oonvenienoe  sake,  with  no  refer- 
eoee  to  anj  particular  form  of  government. 
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members  of  the  sovereign  bodj^  a  host  of  influenoes  fiuniliar  to  every 
one,  dominate  everywhere  over  the  political  sovereignty.  By  taking 
no  notice  of  these  in  the  definition  of  law,  it  is  not  intended  to  deny 
their  existence  or  their  transcendent  importance,  but  simply  to  assert 
that  they  are  extra-legal  in  their  nature.  The  consideration  of  them 
&lls  to  other  sciences  than  that  of  Municipal  Law.  So  the  legal 
validity  of  a  law  cannot  depend  upon  its  goodness  or  badness. 
There  are  dida  to  be  found  in  the  reports  to  the  efl^  that  the 
courts  might  in  certain  circumstances  declare  a  statute  void  on  the 
ground  that  it  violated  natural  justice;^  and  there  seems  even  to 
have  been  a  decision  in  South  Carolina  going  as  &r  as  this.'  I  do 
not  think  however  that  any  judge  at  the  present  day  would  venture 
to  make  such  a  decision  if  the  statute  was  not  unconstitutional. 
The  law  is  what  the  sovereign  commands ;  what  it  ought  to  be,  or 
why  the  sovereign  has  made  it  as  it  is,  are  questions  to  which  it 
has  itself  no  answer. 

§  10.  Frinciplea  of  Law  and  of  Iiegislation.  But  although  the 
law  is  the  mere  expression  of  the  sovereign's  will,  it  is  not  usually  the 
expression  of  his  whims,  fancies  and  momentary  caprices,  but  rather 
of  the  notions  of  right  and  expediency  which  prevail  in  the  com- 
munity at  large  and  which  the  sovereign  shares.  Certain  principles 
of  conduct  have  come,  no  matter  how,  to  be  generally  accepted,  and 
the  municipal  law  is  a  more  or  less  thorough-going  and  successful 
attempt  to  apply  these  to  the  r^ulation  of  conduct  within  certain 
limited  fields.  The  development  and  improvement  of  the  law,  which 
is  still  actively  going  on,  comes  through  attempts  on  the  part  of  the 
persons  who  exercise  l^islative  powers  to  bring  about  a  more  com- 
plete agreement  between  those  underlying  extra-l^al  principles  and 
the  rules  of  positive  municipal  law. 

Now  it  is  of  the  utmost  importance,  at  least  at  the  present  day 
and  for  classificatory  and  systematic  purposes,  to  carefiilly  distinguish 
between  these  extra-legal  principles — ^which  we  may  call  l^islative, 
because  they  serve  as  guides  to  show  how  the  law  ought  to  be  made 
— and  principles  and  rules  which  are  strictly  legal.  In  the  written 
law  the  distinction  is  not  likely  to  be  missed.     The  difference  be- 

^  Commonwealth  v.  Macloon,  101  MaflB.  1;  Ham  v,  M'Qaws,  1  Bay  (S.  C.)  93; 
Williams  v.  Register,  Cook  (Temi.)  214 ;  Hoke  v,  Henderson,  4  Dev.  (N.  C.)  L.  1 ; 
Austin  V.  Trustees,  1  Yeates  (Penn.)  260.  OmbrOy  Albee  v.  Maj,  2  Paine  74 ;  People 
«.  Gallagher,  4  Mich.  244 ;  Leonard  v,  Wiseman,  31  Md.  201. 

*  Bowman  v,  Middleton,  1  Bar  252;  partly,  however,  on  the  ground  that  the 
statute  was  contrary  to  Magna  Charta, 
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tween  the  general  principle  that  a  judge  ought  to  be  impartial  and 
ought  not  to  be  unneoessarilv  exposed  to  temptations  to  partiality, 
aixi  the  specific  statutory  rule,  enacted  to  put  that  principle  into 
operation  in  a  particular  class  of  cases,  that  no  justice  of  the  peace 
shall  hear  a  case  in  which  the  original  process  was  issued  by  his  law 
partner,  is  patent.  But  in  the  department  of  juc^e-made  law  an  im- 
mense amount  of  confusion  has  prevailed  and  still  does  prevail. 
The  courts,  not  professing  to  l^^late,  have  always  been  compelled 
to  hide  their  innovations  under  the  theory  that  they  were  only  in- 
teqtreting  the  existing  law.  A  good  deal  of  new  law  is  actually 
made  in  this  way.  The  process  of  actual  bofnafide  judicial  interpre* 
tation  necessarily  involves  some  change  in  the  law,  since  that  which 
was  before  uncertain  is  made  thenceforth  certain.  But  much  the 
greater  part  of  the  work  of  the  courts  has  been  done  by  taking  what 
were  really  extra-l^al  principles,  of  justice  or  policy  proper  for  the 
consideration  of  the  l^islature,  treating  them  as  rules  of  law,  and 
then,  under  the  pretense — ^not  always  consciously  &lse— of  interpret- 
ing them  and  applying  them  to  particular  cases,  making  new  rules  of 
hw  based  upon  them.  This  has  not  therefore  been  a  thing  to  be  on  the 
whole  reprehended  or  regretted.  Before  the  l^islative  organs  of  the 
State  reached  a  sufficient  development  it  was  the  only  way  in  which 
much  needed  changes  in  the  law  could  be  brought  about.  Our  law 
would  certainly  have  been  in  a  much  worse  condition  than  it  is  if  the 
judges  had  not  legislated  freely ;  and  they  could  not  have  done  so 
except  in  this  manner.  At  the  same  time  the  necessity  of  deducing 
each  new  rule  from  some  recognized  principle  helped  to  keep  their  legis- 
ktion  within  safe  bounds,  where  it  could  not  endanger  the  supremacy 
of  the  legislature  or  the  balance  of  the  constitution.  But  now,  if 
any  attempt  Ls  to  be  made  to  reduce  to  orderly  form  and  to  codify 
the  chaotic  bulk  of  our  law,  it  will  become  necessary  to  draw  the 
line  clearly  between  what  belongs  to  the  law  and  what  lies  outside  of 
it,  however  closely  connected  with  it.  I  make  room  for  a  few  ex- 
amples illustrative  of  the  distinction. 

§  11.  niuatrations.  The  famous  and  often  quoted  maxim  of  the 
Institutes:  "Juris proBoqda  swat  hose:  h^nedevwereyoUerumTionhBdere, 
sman  cuique  tribuere"^  is  not  a  rule  of  law.  It  rather  expresses  the 
ideal  which  the  law  seeks  to  attain,  the  reasons  of  policy  that  led  the 
lawmaking  powers  to  ordain  that  men  should  pay  their  debts,  should 
not  commit  various  fraudulent  acts,  or  should  abstain  from  certain 

^Lut.  1, 1,8. 
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kinds  of  violence  against  their  neighbors.^  If  we  turn  to  our  own 
law  and  take  up  any  collection  of  legal  maxims,  we  shall  find  that 
many,  perhaps  most,  express  principles  of  legislation  rather  than  law. 
The  first  one  in  Mr.  Broom's  well*>known  collection,  ^^  Solus  popuU 
est suprerma  lex"  is  plainly  of  this  extra-l^al  character.  Under  it  he 
mentions  various  rules  which  are  truly  rules  of  law,  such  as  those 
relating  to  the  building  of  bulwarks  on  private  land  to  repel  the 
public  enemy,  pulling  down  houses  to  stop  fires,  passing  over  adja- 
cent land  when  the  highway  is  impassable,  and  the  power  of  judges 
to  permit  amendments  in  criminal  cases.  On  the  last  he  cites  Lord 
Bacon's  maxim,  '^  ReoedUur  a  plcuntis  juris  pctius  quam  injuricR  d 
delicta  maneant  impwKiUa/'  and  remarks:  ''This  must,  at  the  present 
day  be  understood  to  apply  to  those  cases  only  in  which  the  judges 
are  invested  with  a  discretionary  power  to  permit  such  amendments 
to  be  made,  ex.  gr.j  in  an  indictment,  as  may  prevent  justice  from 
being  defeated  by  mere  verbal  inaccuracies,  or  by  a  non-observance 
of  certain  legal  technicalities;  and  a  distinction  must  therefore  still 
be  remarked  between  the  ^placita '  and  the  WegtdoR  juris^  inasmuch 
as  the  law  will  rather  suffer  a  particular  offense  to  escape  without 
punishment  than  permit  a  violation  of  its  fixed  and  positive  rules." 

The  familiar  maxim,  ^^Sic  vtere  tuo  vt  alienwm  non  lasdaSy"  is 
another  one  of  the  same  character.  There  cannot  be  said,  I  think, 
to  be  any  general  rule  of  law  forbidding  a  person  to  cause  damage  to 
another  by  the  manner  in  which  he  exercises  his  own  rights.  But 
the  principle  expressed  in  the  maxim  has  been  the  guiding  principle 
in  the  evolution  of  many  more  special  rules  forbidding  various 
kinds  of  conduct  which  are  likely  to  produce  harm  to  others. 

§  12.  Ulustrationfl  Continued :  The  Prevention  of  Fraud.  An- 
other  very  atriking  and  important  case  b  what  is  called  the  «  preven- 
tion  of  fraud,"  which  is  the  principle  or  the  pretext  under  which  the 
courts  of  equity  contrived  to  grasp  the  greater  part  of  their  extensive 
and  beneficial  jurisdiction.  Legal  fraud  is  a  species  of  unlawful  oon- 
duct.  A  person  who  commits  a  fraud  does  something  which 
the  law  has  forbidden  him  to  do.  If  the  conduct  is  permitted 
by  the  law  it  is  not  legally  a  fraud,  however  flagitious  morally. 
The  prevention  of  fraud,  therefore,  would,  if  the  words  were  used  in 
their  proper  legal  sense,  mean  the  preventing  a  person  from  doing 
something  which  the  law  does  not  permit  him  to  do,  and  which  be- 
longs to  the  particular  class  of  prohibited  conduct  which  is  denoted 

^  SAYlgny,  TraHe  du  Droit  Bomadny  Tom.  I,  pp.  402-4. 
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by  the  word  fraud.  In  this  strictly  correct  sense  equity  often  does 
interfere  to  prevent  fraud,  as  when  an  injunction  is  granted  against 
a  breach  of  trust. 

Bat  this  is  not  at  all  what  is  meant  by  that  kind  of  prevention  of 
fraud  on  which  the  greater  part  of  the  jurisdiction  in  equity  is  based. 
Chancery  interposed  expressly  on  the  ground  that  there  was  no 
remedy  at  law.  The  fraud  which  it  undertook  to  prevent  was 
originally  conduct  which  was  not  unlawful  but  which,  being  morally 
dishonest  and  socially  inexpedient,  ought  in  the  opinion  of  the  Lord 
Chancellor  to  be  made  so.  He  therefore  proceeded  to  make  a  law 
forbidding  such  conduct  and  when  he  said  that  he  did  this  to  prevent 
fraud,  he  stated  the  reason  or  motive  that  induced  him  to  make  it, 
the  principle  of  policy  underlying  his  l^islation,  not  any  pre-existing 
rule  of  law.  Of  course  this  was  covered  up  under  a  decent  fiction. 
It  was  not  l^ally  wrong  nor  fraudulent,  however  morally  inde- 
fensible, for  the  foeffee  to  uses  to  hold  the  laud  and  refuse  to  recog- 
nise the  claims  of  the  oetiuy  que  use,  until  the  Lord  Chancellor 
by  his  mere  fiat  made  it  so ;  but  it  was  pretended  that  there  always 
had  been  a  principle  of  law  that  enabled  him  to  do  this,  and  this  fic- 
tion was  acquiesced  in  because  it  was  found  usefiil. 

However,  as  soon  as  a  court  of  equity  succeeds  in  establishing  a 
new  rule  forbidding  any  particular  conduct,  that  conduct,  whatever 
it  was  before,  becomes  from  that  time  forward  strictly  ill^al.  It 
mast  then  be  cUssified  among  other  ill^al  conduct,  and  may  fidl 
into  the  dass  of  frauds.  If  the  reason  why  it  is  forbidden  is  because 
it  is  morally  dishonest,  it  will  probably  be  found  most  convenient  to 
cl«Hfy  it  as  a  fraud.  Breaches  of  trust  are  now  80  regarded.  But 
it  is  by  no  means  true  that  all  acts  which  are  forbidden,  either  under 
rules  made  by  courts  of  equity  or  by  any  other  depository  of  l^isla- 
tive  powers,  because  they  have  a  tendency  to  enable  persons  to  cheat 
one  another  are  strictlv  frauds.  It  is  not  fraud  in  law  to  make  a 
contract  without  writing  when  the  statute  of  frauds  requires  writing, 
although  that  statute  was  passed  for  the  express  purpose  of  prevent- 
11^  frauds  and  peijuries.  Also  the  rules  as  to  part  performance  of 
aoontract  taking  it  out  of  the  statute  of  frauds,  which  are  said  to  be 
btted  on  the  principle  that  the  statute  which  was  enacted  to  prevent 
fiaads  shall  not  be  made  a  means  of  committing  them,  do  not  seem 
to  me  to  be  in  a  strict  l^:al  sense  rules  about  fraud.  The  pre- 
vention of  conduct  which  is  inexpedient  and  morally  reprehensible  is 
the  legislative  principle  which  has  led  the  courts  to  introduce  certain 
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exoeptions,  which  ought  to  have  been  inserted  in  the  statute  itself 
and  probably  would  have  been  had  it  been  more  careAilly  drawn. 
But  neither  the  statute  nor  the  exceptions  to  it,  which  of  course  in  a 
systematic  arrangement  of  the  law  would  be  put  into  the  same  place, 
appear  to  me  to  belong  in  any  sense  to  the  law  of  fitmd,  but  rather 
to  that  of  agreements  or  of  evidence. 

§  13.  IiBgal  Maxims  which  are  Bules  of  Law.  There  are  of 
course  legal  maxims  which  express  trae  rules  of  law,  for  example, 
the  maxim,  ^'  Oujus  est  solum  gua  est  uaqae  ad  (xdumP  There  is  no 
general  test  to  distinguish  legal  principles  from  those  which  are 
extra-legal.  Our  law  is  found  scattered  through  a  chaos  of  reported 
cases.  One  who  seeks  a  legal  principle  must  dig  out  its  diyeda 
membra  from  this  mass  and  put  them  together  as  best  he  can,  and 
must  make  the  best  guess  that  he  can  as  to  its  character  after  he  has 
got  it.  But  the  theoretical  distinction  between  l^al  principles  as 
such  and  principles  of  justice  or  policy  as  such  is  clear. 

§  14.  Bules  of  Construction.  Also  principles  which  generally  are 
extrarl^al  may  in  certain  applications  have  the  force  of  laws ;  most 
often  as  rules  of  construction.  One  of  the  maxims  given  by  Mr. 
Broom  is,  ''  Nova  conditio  fuiuris  f&rmam  impanere  debet,  lum  prc^ 
teritis,''  ^  Now  there  is  no  rule  of  law  that  forbids  the  making  of 
retroactive  laws.  There  cannot  be  any  such  to  bind  the  sovereign, 
because  the  sovereign  cannot  be  subject  to  law.'  Such  laws  are 
often  made.  The  maxim  really  expresses  a  principle  of  policy  that 
the  legislature  habitually,  though  not  always,  acts  upon.  But 
when  the  terms  of  a  statute  are  ambiguous,  and  it  becomes  a  matter 
of  judicial  intrepretation  to  decide  whether  it  is  retroactive  or  not, 
then  the  above  principle  is  resorted  to  as  a  rule  of  construction;' 
and  in  this  use  it  is  as  much  a  rule  of  law  as  the  rule  that  the 
word  child  is  presumed  to  mean  legitimate  child,  the  principle  ut  res 
valeaty  or  any  other  of  the  recognized  canons  of  interpretation.  So, 
although  there  is  no  l^al  principle  that  prevents  the  sovereign  from 
making  an  unjust  law,  there  is  a  rule  of  construction  to  the  effect 
that  he  is  never  to  be  presumed  to  have  intended  to  do  so  when  his 
language  will  reasonably  bear  another  meaning. 

§  15.  Bules  and  other  Commands.    Austin  confined  his  definition 
to  rules  or  general  commands,  that  is,  commands  directed  to  a  class 
9f  persons,  not  to  particular  individuals,  or  commanding  or  forbid- 
ding a  class  of  acts,  not  specific  acts.    Thus  bills  of  attainder  and 
*  Leg.  Max.  34.  •  Aust.,  Lect.  yi.  » Moon  r.  Dupden,  2  Exch.  22. 
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pimb^  geneniUy  he  did  not  consider  as  truly  laws,  thongh  for 
many  purposes  it  may  be  oonvenient  to  class  them  with  kws.' 
Later  writenB  have  difiered  on  this  point.'  If  we  exoept  sach 
partieolar  oommands  as  are  issued  by  way  of  sanctions,  which  will 
be  leferred  to  presently,'  I  am  inclined  to  agree  with  those  writers 
who  hold  that  all  commands  issaed  by  the  sovereign  in  his  capacity 
K  soveragn  are  truly  laws;  but  the  question  is  merely  one  of 
nomenclature,  and  not  of  much  importance. 

§16.  Betrospeotive  lA W8.  Austin's  definition  covers  retrospective 
laws;  because  these  are  really  not  commands  addressed  to  the  p^'son 
acting  to  regulate  his  past  conduct,  which  would  be  absurd,  but  to 
the  officers  of  the  sovereign  or  to  other  persons  ordering  them  to  act 
m  the  fature  as  if  the  law  in  the  past  had  been  diflerent  from  what 
it  actually  was.  Much  the  same  may  be  said  of  laws  purporting  to 
oontrol  the  conduct  of  persons  out  of  the  territorial  jurisdiction  of 
the  sovereign. 

§17.  The  Delegation  of  Iiegialatnre  Powers.  Thesovai^gnmay 
make  laws  in  person,  or  may  delegate  the  law-making  power  to  others, 
as  is  always  done  to  some  extent.  In  the  United  States  the  sover- 
eign people  never  make  laws  directly.  Also  laws  are  made  by  pub- 
lic officers  other  than  those  usually  said  to  have  l^islative  power. 
Although  it  is  considered  necessary  in  all  iree  states  to  keep  the 
legislative,  executive  and  judicial  powers  for  the  most  part  separate, 
and  all  our  American  constitutions  provide  for  this,  yet  it  cannot  be 
completely  done.  The  judges,  it  is  well  known,  actually  make  a 
great  deal  of  law,  and  this  judicial  legislation  cannot  be  avoided,  and 
indeed  much  of  the  best  work  that  we  get  in  this  line  is  done  by 
them.  Bat  this  they  do  as  delegates  of  the  soverdgn  people,  as 
much  as  Congress  or  the  State  l^islatures. 

§  18.  Names  for  the  Sovereign.  Instead  of  using  the  word  '^  sov- 
ereign "  we  commonly  say  the  "  State,''  as  when  we  say  that  crimes 
are  prosecuted  by  the  State  and  civil  injuries  by  individuals,  or  the 
"  law ''  in  sttd)  expressions  as  ^*  the  law  intends ''  so  and  so,  or  goods 
smed  on  execution  are  '^  in  the  custody  of  the  law.'' 

§  19.  Customary  Law.  In  regard  to  customary  law,  it  cannot  be 
asserted  that  Austin's  definition  covers  all  such  law  that  has  ever 
existed  anywhere,  at  least  without  considerable  straining ;  though, 
as  Sir  Hairy  Maine  says,  the  principle  that  what  the  sovereign  does 

'  Aost,  Lect  L  *  Amoe,  Systematic  View  of  Science  of  Jurisprudence^  73. 
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not  forbid  he  must  be  taken  to  command  can  be  stretched  ao  as  to 
apply  to  it}  But  as  to  our  own  present  customary  law^  the  remark 
which  Austin  quotes  from  Hobbes  fully  meets  the  case  :  ^^  The  l^is- 
lator  is  he,  not  by  whose  authority  the  law  was  first  madC;  but  by 
whose  authority  it  continues  to  be  a  law."  ^  The  State  can  change 
the  law  at  any  time  and  to  any  extent,  and  has  complete  power 
over  the  courts.  If  then  it  permits  them  to  follow  customary  rules 
as  law  and  enforce  their  decrees  through  its  executive  officers,  and 
moreover  constantly  frame  its  statutes  with  reference  to  the  existing 
body  of  unwritten  law,  it  must  be  considered  to  sanction  such  laws. 
There  could  hardly  be  a  plainer  case  for  the  application  of  the  maxim 
^^QuifaeUper  aUumfacitper  9e"  But  it  may  be  said  that  custom- 
ary rules  do  not  become  law  by  their  adoption  by  the  courts,  but 
that  they  are  law  before  being  adopted,  and  are  adopted  and  enforced 
because  they  are  law.  This  is  certainly  the  theory  on  which  the 
courts  profess  to  act.  But  whether  or  not  that  theory  ever  implied 
a  source  of  l^al  validity  for  customary  rules  other  than  the  will  of 
the  sovereign,  it  does  not  at  present.  For  it  is  a  settled  principle  of 
law  that  all  customs  that  have  certain  characteristics  shall  have  the 
force  of  law ;  and  therefore  if  at  the  present  day  a  custom  has  any 
such  force,  it  gets  it  as  being  a  special  case  fiJling  under  that  general 
rule ;  and  the  only  thing  which  a  court  inquires,  when  asked  to 
enforce  a  custom  for  the  first  time,  is  not,  by  whose  authority  did  the 
custom  arise,  but  has  the  custom  the  required  characteristics. 

§  20.  Deflnitionfl.  Some  portions  of  the  law  are  in  the  form  of 
definitions;  but  these  come  clearly  under  Austin's  description  of 
law.  A  definition  is  merely  a  portion  of  a  command  separated  for 
convenience  sake  from  the  rest.  There  is  no  particular  form  in 
which  the  commands  of  the  sovereign  must  be  expressed,  nor  any 
necessity  that  the  whole  of  a  command  should  be  found  in  one  place. 
It  is  plainly  a  mere  question  of  convenience  whether  a  law  reads: 
'^AU  persons  under  twenty-one  years  of  age  shall  not  make  any  con- 
tract, except,"  etc.,  or  whether  it  reads :  "All  in&nts  shall  not,"  etc., 
and  then  in  another  place  gives  a  definition  of  infimts. 

§  21.  Duties  as  Sanctions.  We  now  have  to  examine  more  par- 
ticularly the  nature  of  penalties  or  sanctions  by  which  laws  are  en- 
forced, which  consist,  according  to  Austin,  of  an  evil  of  some  kind 
inflicted  by  the  sovereign  as  a  consequence  of  the  violation  of  a  law. 
It  must  not  be  supposed  that  whenever  the  law  imposes  a  duty  or 

>  Hist.  Inst.  366.  *  Aust^  Lect.  vi,  p.  337. 
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liability  upon  a  peraon  in  oonaequenoe  of  his  having  done  a  certain 
act,  that  the  duty  or  liability  is  necessarily  to  be  regarded  as  a  pen- 
alty or  sanction  and  the  act  as  one  that  is  fortndden  by  law.  It  is 
true  that  a  doty  is  per  ae  an  evil  to  the  person  subject  to  it.  Other 
things  being  equal,  he  who  is  sulgect  to  a  duty  is  worse  off  than  he 
who  is  not.  Therefore  the  imposition  of  a  duty  upon  a  peraon  in 
consequence  of  his  acts  is  an  infliction  of  an  evil  upon  him;  i.  e,, 
a  duly  is  capable  of  constituting  a  sanction,  and  sanctions  do  in  &ct 
often  consist  of  duties  so  imposed.^ 

The  di£fer»ioe  betweai  a  duty  that  is  imposed  as  a  sanction  and 
one  that  is  not  is  this :  A  sanction  implies  that  a  command  has  been 
previously  given,  that  some  act  has  been  done  or  omitted  in  violation 
of  the  command,  and  that  then  there  is  a  second  intervention  of  the 
sovereign  power  inflicting  a  specific  evil  upon  a  specific  person  in 
oonaequenoe  of  a  specific  act  or  omissicHi.  If  the  sovereign  has  de- 
clared befiHiehand,  dther  by  a  general  or  a  private  law,  that  if  a 
certain  act  is  done  a  certain  duty  shall  arise,  and  the  act  is  done  and 
the  duty  then  arises  immediately  od  the  act  by  the  mere  operation  of 
the  pre-existing  law,  then  the  duty  is  not  a  sanction  and  the  act  is 
not  to  be  r^arded  as  a  prohibited  one.  For  instance,  the  law  declares 
that  whoever  makes  a  contract  must  perform  it,  or  whoever  marries  a 
wife  must  support  her;  but  the  duty  to  perform  a  contract  or  to  sup- 
port a  wife  is  not  a  sanction,  and  does  not  show  any  intention  on  the 
part  of  the  law  to  forbid  the  making  of  contracts  or  the  marrying  of 
wives.  On  the  other  hand,  if  A  wrongfiilly  takes  B's  property,  he 
comes  under  no  duty  to  pay  damages  until  B  has  sued  him  and  got  a 
JQi^ment  against  him,  when  such  a  duty  is  created  by  the  judgment.' 

§  22.  PenaltJea  and  Dntiea  Improperly  So  CSalled.  It  often  hap- 
pens that  the  law  prefera  that  a  man  should  puraue  a  certain  line  of 
conduct,  but  does  not  intend  absolutely  to  command  him  to  do  so. 
In  such  cases  it  is  very  conunon  to  so  frame  the  law  as  to  give  the 
person  an  option  either  to  perform  the  conduct  or  pay  a  price  for  not 
doing  so.  This  price  is  often  called  a  '^  penalty,^'  but  it  is  not  a  true 
penalty  in  the  B&aae  in  which  we  are  now  using  the  word.  An  ex- 
ample of  Uiis  IS  the  requirement  on  ships  altering  certain  ports  to 
take  a  pilot,  if  one  tenders  his  services,  or  to  pay  a  ^^  penalty ''  in  case 
of  refiisal.^     In  such  cases  if  the  party  does  not  do  the  act  which 

<See{25.  *See{l^- 

'  Smith  r.  The  Croole,  2  Wall.  Jr.  485;  see  also  Fitzjohn  v.  Maddnder,  29  L.  J. 
C.  P.  167;  S.  C,  30  L.  J.  C.  P.  257 ;  9  C.  B.  N.  S.  505. 
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the  law  would  prefer  that  he  should  do,  he  comes  at  ouoe  under  a 
duty  to  pay  the  penalty.^  If  he  pays  it  promptly,  he  is  guilty  of  no 
breach  of  duty  ;  there  is  no  opportunity  for  a  second  specific  inter- 
vention of  the  sovereign  power,  and  no  sanction  can  be  inflicted. 
But  if  he  delays,  the  delay  is  a  breach  of  duty  and  exposes  him  to  a 
true  penalty  or  sanction.  Where  there  is  such  an  alternative  duty, 
it  is  often  the  case  that  the  duty  to  pay  the  so-called  penalty,  if  the 
party  chooses  that  alternative,  is  a  duty  to  pay  at  once  and  without 
demand.  If  so,  the  slightest  delay  is  a  breach  of  the  duty,  and  it  will, 
therefore,  generally  be  practically  impossible  for  a  person  who  has 
assumed  the  duty  to  avoid  breaking  it.  He  cannot  choose  to  do 
differently  from  what  the  law  wishes  him  to  do  without  laying  him- 
self open  to  an  action.  But  a  liability  to  an  action  thus  arising  at 
once  on  the  refusal  to  pursue  a  certain  course  of  conduct  is  easily 
mistaken  for  a  right  of  action  growing  directly  out  of  the  refiisal, 
and  the  ^^  penalty ''  improperly  so  called  for  a  true  penalty  or  sanc- 
tion. This  will  be  made  more  dear  by  referring  to  the  case  of  a  con- 
tract to  pay  money  on  demand,  such  as  arises,  for  instance,  when 
goods  are  sold  and  delivered  but  the  price  is  not  paid,  or  money  is 
lent  and  no  time  is  fixed  for  payment.  It  is  well  settled  in  our  law 
that  no  demand  is  necessary  and  that  suit  may  be  brought  immedi- 
ately.' Yet  there  is  no  doubt  that  the  wrongful  conduct,  that 
which  is  intended  to  be  forbidden  by  the  law,  and  which  is  the 
source  from  which  the  liability  to  an  action  for  dami^es,  an  action 
in  which  a  sanction  is  inflicted,  directly  flows,  is  not  the  buying  of 
the  goods  or  the  borrowing  the  money,  but  the  omission  to  pay.  An 
action  will  sometimes  lie  to  enforce  specifically  the  primary  obliga- 
tion to  pay,  as  will  be  more  fully  explained  hereafter;'  but  this  has 
nothing  to  do  with  the  infliction  of  a  penalty. 

When  then  an  act  is  said  to  be  ^^  commanded  "  or  ^^  forbidden  " 
under  a  ^'  penalty,'^  and  the  case  is  such  that  on  the  violation  of  the 
so-called  command  or  prohibition  a  new  duty  to  pay  the  penalty  at 
once  arises,  it  must  be  considered  for  formal  legal  purpoaea  that  the 
words  oonmmnd,  forbid  and  penalty,  are  not  used  in  their  strict  legal 
sense.  Formally  the  conduct  on  which  the  penalty  is  imposed  is  not 
ill^al.  The  penalty  is  a  tax  on  conduct  merely.^  This  view  is  not 
inconsistent  with  the  fact  that  contracts  to  do  the  qtwsi  forbiddeii  act 

1  The  President,  etc,  of  the  Faculty  of  Physic  v.  Harrison,  9  B.  &  C.  524. 
'  See  animadyersions  on  this  rule.    Aust.,  Lect.  xxv,  p.  485. 
*  See  a  147, 148.  « Holmes  148. 
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may  be  void.  There  are  many  kinds  of  conduct  which  are  not 
allowed  to  be  contracted  for,  the  contracts  being  classed  in  a  general 
way  among  ^'  illegal  '*  contracts,  which  are  still  in  themselves  per- 
fectly l^al.  Marriage  brokage  contracts  and  contracts  in  restraint 
of  tnide  may  be  mentioned  as  examples. 

It  is  undoubtedly  true  that  in  many  of  these  cases  the  intention  of 
the  law  is  to  practically  require  or  prohibit  the  conduct  in  question ; 
and  this  intention  may  be  an  important  element  in  deciding  whether 
the  oontraiy  sort  of  conduct  can  be  contracted  for.  The  law  is  in 
substance  and  practical  effect  peremptory ;  but  for  special  reasons  in 
particular  cases,  usually  because  a  criminal  prosecution  is  r^arded  as 
too  harsh,  this  roundabout  method  is  resorted  to.  This  is  one  of  the 
many  instances  in  law  where  forms  appropriate  for  one  purpose  are 
used  for  another.     It  always  interferes  with  symmetry  of  definition. 

It  should  be  added  that  when  a  penalty  is  given  to  a  common  in* 
former  no  duty  to  pay  the  penalty  arises  until  it  is  created  by  the 
judgment.^  Hence  this  new  duty  is  really  a  penalty  or  sanction,  and 
the  conduct  forbidden  is  ill^al  in  the  strictest  sense.  The  fact  that 
the  penalty  is  given  to  some  one  else  than  the  State,  or  even  that  the 
proceedings  to  recover  it  need  not  be  in  form  criminal,  are  not  im- 
portant.  The  real  test  question  is :  what  was  the  breach  of  duty 
for  which  the  action  lay  ;  was  it  the  original  conduct  or  the  omission 
to  pay  the  penalty. 

§  23.  Sanctiomiig  Duties  and  Bights.  From  every  commission 
of  a  wrong  new  duties  and  rights  necessarily  arise.  These  will  be 
treated  of  in  a  future  chapter.'  All  that  it  is  necessary  to  say  of 
them  here  is,  that,  although  they  are  often  called  by  the  name  of 
"sanctioning ''  duties  and  rights,  they  are  not,  for  the  reasons  above 
given,  sanctions.  They  arise  at  once  on  the  wrong  being  done,  with- 
out any  new  interposition  of  the  sovereign  power. 

§  24.  Olqeotions  to  the  Word  Penalty.  Austin  uses  the  words 
penalty  and  sanction  as  synonymous.  The  habit  which  he  had  of 
looking  at  the  law  too  exclusively  from  the  criminal  point  of  view, 
of  taking  the  criminal  law  as,  so  to  speak,  the  type  of  law  in  general, 
led  him  at  times  into  errors  of  substance,  and  here  at  least  into  an 
unfortunate  use  of  language.  The  duties  imposed  by  a  judgment  in 
an  ordinary  dvil  action,  and  especially  judgments  or  decrees  merely 

'  The  President  etc^  of  the  Faculty  of  Phyfiic  v,  HarrLson,  9  B.  &  C.  524 ;  Bank  of 
SL  Mary's  v.  State,  12  Oa.  475. 
'See  Ch.  VI,  Div.  IX. 
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compelling  specific  performance/  as  well  as  many  of  the  means  after- 
wards used  to  carry  such  judgment  and  decrees  into  effect,  can 

guage,  be  called  penalties.     But  this  is  mostly  a  question  of  words, 
and  the  word  sanction  seems  to  be  free  from  these  objections. 

§  25.  Classifloation  of  Banotions.  Sanctions  are  either  immediate 
or  ultimate.'  An  immediate  sanction  consists  of  another  duty  laid 
upon  the  wrong-doer  by  a  judgment  or  decree  of  a  court.  It  may 
order  him  to  do  or  forbear  from  the  very  thing  which  he  ought  be- 
fore to  have  done  or  not  done,  or  as  near  it  as  the  circumstances  of 
the  case  will  admit,  as  in  a  decree  of  specific  performance  or  injunc- 
tion, or  to  do  some  quite  different  thing,  as  to  pay  a  sum  of  money  by 
way  of  damages  or  costs.  Sanctions  in  the  shape  of  new  duties 
themselves  require  to  be  enforced  by  further  sanctions.  All  other 
sanctions  are  called  ultimate,  not  requiring  any  Airther  sanctions. 
Penalties  and  punishments  are  of  this  nature.  Here,  also,  the  judg- 
ment of  the  court  imposes  a  duty,  but  it  imposes  it  upon  the  court's 
own  agent,  the  executive  officer,  not  upon  the  wrong-doer. 

Sanctions  may  also  be  classed  as  penal,  compensatory  and  execu- 
tive. Penal  sanctions  consist  in  the  infliction  of  some  evil  upon  the 
ofiender  for  the  purpose  of  punishment  merely,  without  any  aim  to 
make  good  the  harm  done  to  the  injured  person.  Compensatory 
sanctions  are  designed  to  make  iamends  to  the  party  wronged  by 
giving  him  something  else  of  presumed  equal  value  in  place  of  what 
he  has  wrongfully  been  deprived  of.  The  thing  given  is  usually 
pecuniary  damages.  Executive  sanctions  are  when  the  court  attempts 
to  compel  the  actual  performance  of  the  duty  resting  on  the  wrong- 
doer, or  to  undo,  as  far  as  possible,  the  wrong  that  he  has  done,  as 
where  in  ejectment  or  replevin  it  puts  the  plantiff  into  possession,  or 
where  it  orders  the  cancellation  of  documents  got  by  fraud. 

These  two  divisions  of  sanctions,  into  immediate  and  ultimate,  and 
into  penal,  compensatory  and  executive,  are  cross  divisions  entirely 
independent  of  each  other.  Penal  sanctions  in  &ct  are  usually 
ultimate,  but,  at  least  under  some  legal  systems,  may  be  immediate, 
as,  for  example,  the  sentence  of  Socrates  to  drink  hemlock.  Com- 
pensatory sanctions  are  usually  immediate,  but  the  levy  of  an  execu- 
tion is  an  ultimate  sanction.  So  executive  sanctions  may  be  either 
immediate  or  ultimate. 

§  26.  Nullities  as  Sanctions.    Ill^al  acts  are  often  made  void  or 

^  See  { 14t5  et  8eq,  '  AuHt.,  Lect.  xxiii,  p.  471. 
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voidable.  Austin  speaks  of  the  laws  forbidding  such  acts  as  '^  sanc- 
tioned by  nullities.''  ^  These  may  perhaps  be  r^arded  as  sanctions^ 
if  one  pleases ;  because  the  meaning  of  an  act's  being  void  or  voidable 
is  that  the  court  will  act  in  r^ard  to  it  differently  from  what  it 
would  if  the  act  were  valid,  and  the  court  is  equally  active  whether 
it  gives  judgment  for  or  against  the  validity  of  an  act,  for  the  plain- 
tiff or  for  the  defendant.  But  it  is  probably  better  to  consider  this  as 
not  fidling  within  the  subject  of  sanctions  at  all,  but  as  pertaining  to 
the  conditions  on  which  acts  will  give  rise  to  duties,  t.  e.y  to  disposi- 
tive fiicts.^ 

§  27.  Self  Bedreae.  Sometimes  a  person  is  allowed  to  right  his  own 
wrongs  without  appealing  to  the  sovereign  power  for  help.  If  we 
look  upon  such  a  person  as  holding  pro  hoc  vice  a  share  of  del^ated 
power  from  the  State,  as  being — ^to  use  a  not  perfectly  correct  expres- 
riion — the  special  agent  of  the  State,  as  the  courts  are  its  general 
agents,  for  the  enforcement  of  the  laws,  then  his  act  of  self-defense  or 
redress  is  the  infliction  of  a  sanction.  But  this  subject  is  more  con- 
veniently treated  of  under  the  head  of  exceptions  to  l^al  duties.^ 

$  28.  Plan  of  the  Following  Chapters.  The  law  lays  its  com- 
mands upon  persons ;  it  may  regulate  their  dealings  with  things ;  it^ 
oommands  are  conditional  on  the  existence  of  certain  state  of  facts  ,*: 
it  commands  acts  and  omissions ;  it  creates  duties  and  rights.  The 
elementary  l^al  ideas,  therefore,  are  those  expressed  by  the  word^ 
person,  thing,  &ct,  act,  omission,  duty  and  right.  Besides  these  there 
are  certain  supplementary  conceptions  necessary  for  the  fall  explica- 
tion of  the  former,  such  as  motive,  voluntary  and  involuntary,, 
as  applied  to  acts  and  omissions,  and  capacity  to  have  duties  and 
rights.  There  are  also  certain  more  complicated  groups  of  ideas 
which  enter  as  units  into  l^al  arrangements,  among  which  we  may 
name  those  of  wrongs,  intention,  n^ligence,  malice,  fraud  and  pos- 
iieasion.  The  following  chapters,  as  &,r  as  Chapter  X  inclusive,  will 
be  occupied  with  the  explanation  of  the  meanings  of  these  terms — 
excepting  wrongs,  which  will  come  later — ^and  of  others  connected 
with  them  as  they  are  used  as  technical  terms  in  our  law.  It  will 
be  necessary  to  distinguish  their  technical  legal  meanings  on  the  one- 
hand  from  the  meanings  which  they  bear  in  common  life,  and  some- 
times, on  the  other  hand,  from  the  wider  and  more  general  senses 
which  the  student  of  the  philosophy  of  law  or  comparative  jurispru- 
dence might  find  it  necessary  to  give  to  them.     In  many  cases  their- 

>  Aii«t^  Lect.  xxvii,  p.  522.  «  See  Ch.  VIII.  »  See  H2o. 
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meanings  will  be  found  to  be  ambiguous  or  still  unsettled.  When 
that  happens,  all  that  can  be  done  is  to  point  out  the  uncertainty  and 
then  select  for  our  own  use  some  one  or  more  of  the  significations^ 
rejecting  the  others.  I  shall  make  no  attempt  to  treat  any  of  these 
subjects  exhaustively,  but  only  to  touch  upon  such  points  as  appear 
to  require  elucidation  in  furtherance  of  the  general  object  of  this 
work,  namely  the  exhibiting  a  scheme  of  arrangement  of  the  whole 
body  of  our  law  with  a  view  to  its  codification.  After  the  dement- 
ary  ideas  have  been  discussed,  the  various  special  rights  and  duties 
recognized  by  our  law  will  be  passed  in  review,  and  lastly  the  out- 
lines of  a  systematic  arrangement  sketched  and  some  suggestions  on 
codification  submitted. 


CHAPTER  II.— PERSONS. 

§  29.  Natural  Persona.  A  natural  person  is  a  human  being. 
Opinions  have  differed  as  to  whether  person  means  in  law  simply  a 
human  being  or  one  capable  of  having  l^al  rights  or  duties.^  Since 
tlie  abolition  of  slavery  this  question  is^  happily^  of  no  importance  to 
OS.    By  our  law  all  human  beings  can  have  rights. 

§  30.  Artificial  Persons.  A  person  who  has  a  l^al  right  or  duty 
may  be  called  the  person  of  inherence  of  it.'  The  actual  persons 
of  inherence  of  rights  and  duties  must  be,  of  course,  natural  persons. 
Bat  for  legal  purposes  it  is  often  convenient  to  substitute  for  the 
actual  person  or  persons  some  entity,  real  or  fictitious,  which,  being 
then  r^rded  as  iiaving  the  right  or  duty,  is  treated  as  a  person. 
This  is  an  artificial,  legal,  or  juridical  person.  The  artificial  person 
is  interposed  between  the  natural  person  and  the  right  or  duty  which 
he  would  otherwise  have,  and  then  the  law  connects  him  in  turn 
with  the  artificial  person  by  means  of  another  right  or  duty.  Thus 
the  rights  and  duties  which  exist  between  a  corporation  and  its 
members  are  substitutes  for  the  rights  and  duties  which  the  latter 
would  otherwise  have  had  but  which  now  belong  directly  to  the 
corporation,  and  serve  to  connect  them  with  these  indirectly. 

§  31.  Perfect  and  Imperfect  Artificial  Persons.  Artificial  per* 
sons  may  be  divided  into  perfect  and  imperfect,  among  which  latter 
are  comprised  what  are  called  quasi  corporatUma.  An  artificial  person 
is  perfect  when  it  is  always  treated  for  l^al  purposes  in  its  totality 
as  a  person  in  its  relations  to  the  external  world  in  mattera  in  which 
it  is  possible  so  to  treat  it.  A  true  corporation,  for  example,  is 
either  a  pereon  or  nothbg.  An  imperfect  artificid  person  is  an 
entity  that  in  law  may  be  taken  in  its  totality  and  in  its  relations 
to  the  external  world  in  matters  which  might  &11  within  the  scope 
of  its  personality  as  a  person  for  some  purposes  but  not  for  all. 
Thus  by  statute  a  partnership  may  in  most  places  sue  and  be  sued 
bj  its  partnership  name,  and  the  execution  in  a  judgment  obtained 
against  it  in  such  a  suit  must  be  levied  on  the  partnership  property 

1  HoU.  65,  236;  Augt^  Lect.  xii,  p.  358.  >See  {  110. 
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only.  But  a  partnership  for  most  purposes  is  not  a  person.'  So 
the  New  England  towns,  though  they  have  always  been  treated  as 
corporations  for  some  purposes,  have  been  held  not  liable  to  an 
action  for  neglect  of  the  duty  imposed  on  them  by  law  to  keep  their 
highways  in  repair  unless  an  action  is  expressly  given  by  statute. 
That  this  rule  goes  on  the  incomplete  corporate  character  of  the 
towns,  which  does  not  in  the  absence  of  a  statute  extend  to  the  duty 
in  question,  is  evident  from  the  &ct  that  the  decisions  on  this 
point  are  all,  I  believe,  based  on  the  case  of  Mower  v.  Leicester,* 
which  was  decided  upon  the  authority  of  Russell  v.  The  Men  of 
Devon,'  where  it  was  held  that  a  county  could  not  be  sued  for 
&ilure  to  repair  a  bridge  because  it  was  not  a  person  for  that  pur- 
pose, although  it  might  be  indicted  for  the  same  omission.^  Other 
examples  of  imperfect  artificial  persons  are  ships,  dominant  and 
servient  tenements,  and  married  women's  separate  estates  in  equity.^ 
Perhaps  the  estates  of  deceased  persons  and  bankrupts  may  be 
placed  here.  There  appears  to  be  no  general  rule  for  detennining 
when  these  are  to  be  taken  as  persons  and  when  not ;  and  it  is  often 
difficult  to  say  whether  the  personality  imputed  in  any  particular 
instance  is  merely  by  way  of  convenience  in  speaking,  or  whether  it 
has  a  technical  l^al  significance. 

§  32.  The  Kinds  of  Artificial  Persona.  Three  kinds  of  artificial 
persons  are  enumerated  by  writers,  viz.:  (1)  Collections  of  natural 
persons,  among  which  the  State  itself  is  included,  (2)  Collections  of 
rights  and  duties,  among  which  Professor  Holland^  names  fimds  left 
to  ^'  pious  uses  "  without  a  trustee  and  the  heredUas  in  the  Roman  law 
before  aditio^  and  (3)  Things  treated  as  persons,  for  example,  a  dom- 
inant or  servient  tenement,  or  a  ship  in  a  suit  in  rem  in  admiralty. 

Of  these  three  the  first  undoubtedly  exists  in  our  law.  A  corpo- 
ration is  an  example.     As  to  the  second,  the  estate  of  an  intestate 

» 1  lindley  on  Partnership,  Ch.  VII.  » 9  Mam.  247.  »  2  T.  K.  667. 

^  As  to  the  difference  between  the  liability  of  incorporated  cities  or  towns  and 
oounties  which  are  only  ^iioji-oorporations  for  neglect  of  public  duty,  see  2  Dillon 
on  Municipal  Corporations,  {{  761-765.  In  New  England,  the  public  character  of 
the  duty  having  been  taken  as  the  criterion  for  determining  to  what  matters  the 
corporate  character  of  a  town  extended  so  as  to  make  it  liable  to  private  suits  for 
neglect  of  duty^  the  original  ground  of  non-liability  has^  it  seems  to  me,  been  lost 
sight  of,  and  even  incorporated  cities  are  held  not  liable  fqr  neglect  of  public  gov- 
ernmental duties.  See  Bigelow  v.  Bandolph,  14  Gray  541 ;  Child  v.  Boston,  4 
Allen  41 ;  Oliver  v.  Worcester,  102  Mass.  489 ;  Fisher  v.  Boston,  104  Mass.  87 ; 
Hin  n.  Boston,  122  Mass.  344 ;  also,  Eastman  v,  Meredith,  36  N.  H.  284. 

»  Poll.  Cont  59.  •HoU.76. 
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before  the  appointment  of  an  administrator  evidently  derives  its 
legal  onity  and  identity  from  some  sort  of  a  personaUty ;  aperson- 
ality  of  very  limited  capacities  however,  since  it  cannot  do  any  act. 
Bat  whether  the  groap  of  rights  and  duties  as  such  are  to  be  con- 
sidered as  composing  the  person  in  a  manner  analogous  to  that  in 
which  the  individual  members  compose  a  corporation  seems  doubtfiil. 
This  will  be  Airther  discussed  a  little  way  on.^  In  our  law  funds 
may  be  left  in  trost  for  charitable  purposes  without  any  trustee 
being  named,  and  the  court  will  appoint  a  trustee.  But  in  the 
meantime  the  l^al  title  vests  in  the  person  who,  if  the  gift  had  not 
been  made,  would  have  taken  the  ftinds,  who  is  considered  as  holding 
subject  to  a  trust.  Hence  there  seems  to  be  no  need  of  resorting  to 
the  fiction  of  an  artificial  person.  A  thing  is  never  .treated  as  a 
perfect  artificial  person  in  our  law. 

§  33.  Persona.  A  man's  l^al  personality,  which  for  convenience 
sake  we  may  denote  by  the  word  persona,  seems  to  be  treated  in  law 
as  a  kind  of  artificial  person.  This  idea  was  exhibited  more  fully 
and  distinctly  in  the  Roman  law  than  in  our  own.  ^'A  unwersitcLS 
juris  is  a  collection  of  rights  and  duties  united  by  the  single  circum- 
stance of  their  having  belonged  at  one  time  to  some  one  person.  It 
is,  as  it  were,  the  l^al  clothing  of  some  given  individual.  It  is  not 
found  by  grouping  together  any  rights  and  any  duties.  It  can  only 
be  constituted  by  taking  all  the  rights  and  all  the  duties  of  a  par- 
ticular person.  The  tie  which  connects  a  number  of  rights  of 
property,  rights  of  way,  rights  to  legacies,  duties  of  specific  perform- 
ance, debts,  obligations  to  compensate  wrongs — which  so  connects  all 
these  legal  privil^es  and  duties  together  as  to  constitute  them  a 
unioersUas  jurisy  is  the  fact  of  their  having  attached  to  some  individ- 
ual capable  of  exercising  them.'''  In  several  ways  this  l^al  per- 
sonality of  one  man  could  be  transferred  to  another.  Arrogation, 
the  adoption  of  a  person  sid  jurisy  whereby  he  passed  under  the 
power  of  the  adopter,  undergoing  a  capitis  dimnvJtiOy  and  the  adopter 
sucoeeding  to  his  rights  and  liabilities,^  was  one  way.  The  most 
important  was  succession  at  death.  The  heres,  or  heir,^  stepped  into 
the  entire  l^al  position  of  the  dead  man,  except,  of  course,  as  to  those 
rights  and  duties,  such  as  the  fimctions  of  a  public  officer,  which 

'See  2  33.  >  Maine  173. 

*Iii8L  1, 11, 1 ;  Battigan,  Roman  Law  of  Penons  256. 

*The  word  Acres  iB  generally  translated  *'heir/'  but  there  were  many  and  im- 
portaat  di&rences  between  the  two.  See  Phillimore,  Private  Law  Among  the 
BoDttiiBSSO;  List  11,19. 
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were  incapable  of  survivi^ig.  "The  notion  was  that  though  the 
physical  person  of  the  deceased  had  perished,  his  legal  personality 
survived  and  descended  unimpaired  on  his  heir  or  co-heirs,  in  whom 
his  identity  (so  fiir  as  the  law  was  concerned)  was  continued,"* 
However,  the  personality  of  the  dead  man  at  once  merged  in  that  of 
his  successor,  so  that  the  latter  did  not  sustain  two  legal  personalities 
but  one  compounded  of  the  two,  and  therefore  he  was  personally 
liable  for  the  debts  of  and  claims  against  his  ancestor,  whether  he  re- 
ceived any  assets  from  him  or  not.  Heirship  might  be  a  grievous 
burden  rather  than  a  benefit,  a  darrmosa  herediias.  Succession  to  a 
imiversitaa  jvHs  is  called  a  universal  succession. 

§  34.  Universal  Succession  in  our  Law.  In  our  law  a  true  uni- 
versal succesaion  at  death  does  not  occur,  at  least  when  the  deceased 
leaves  both  real  and  personal  property.  An  executor  or  administrator 
may,  however,  be  r^arded  as  a  modified  universal  successor ;  and  it 
is  he  rather  than  the  heir  who  is  the  nearest  analogue  in  our  modem 
law  of  the  Roman  heres.  It  is  a  little  difficult  to  exactly  place  our 
heir.  He  was  originally  a  universal  successor,  and  now  is  tending  to 
become  a  mere  singular  successor.  He  seems  to  occupy  a  middle 
position  between  the  two.'  The  succession  of  an  assignee  in  bank- 
ruptcy is  also  a  kind  of  universal  succession,  although  a  somewhat 
imperfect  one. 

In  universal  succession  as  it  occurs  among  us  the  personality 
assumed  is  not  merged  in  that  of  the  successor  ;  but  the  latter  oon- 
tinues  to  bear  two  distinct  l^al  personalities  attached  to  or  inhering 
in  the  same  natural  person.  Also  in  all  cases  there  comes  a  time 
when  the  "  estate "  is  "  settled,"  and  then  the  personality  of  the 
deceased,  or  the  old  shed-o£r  personality  of  the  bankrupt,  comes  to  an 
end  instead  of  continuing  indefinitely  in  the  successor,  as  in  the 
Roman  law. 

§  35.  Privity  and  Representation.  But  the  idea  of  the  transfer  of 
one  man's  legal  personality  to  another  is  not  confined  to  universal  suc- 
cession, where  the  entire  mass  of  rights  and  duties  is  transferred.  It 
seems  that  a  portion  of  one  man's  personality  may  be  detached  and 
given  to  another.  This  is  the  origin  of  the  conception  of  privity 
between  two  persons.  Recent  researches  have  shown  that  in  ancient 
times  men  could  not  imagine  the  transfer  of  a  right  from  one  person 
to  another  except  as  a  transfer  of  personality.'  A  buyer  did  not  get 
simply  a  right  in  the  thing  which  the  seller  formerly  had ;  he  received 
^  Maine  176.  '  Holmes^  Lect.  z.  '  Holmes,  Lect.  z,  zi. 
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a  portion  of  the  seller's  personality^  so  that^  in  regard  to  that  right, 
the  seller's  l^al  existence  continued  in  the  buyer.  It  was  perfectly 
logical  that  the  buyer  should  be  affected  by  the  seller's  acts  and 
declarations  in  regard  to  the  thing,  since,  as  to  the  thing,  he  was  the 
8aine  person  as  the  seller.  We  have  so  entirely  abandoned  and  for- 
gotten this  way  of  looking  at  ordinary  assignments  of  rights  that  it 
requires  some  mental  effort  to  imagine  it. 

However,  we  still  retain  the  idea  of  a  transfer  of  personality,  not 
always  distinctly  recognized,  in  certain  l^al  relations.  Doubtless  at 
the  present  time  the  actual  reason  why  a  principal  or  master  is  held 
responsible  for  the  acts  of  his  agent  or  servant  is  because  it  is  highly 
expedient  that  he  should  be.  But  the  origin  and  legal  theory  of  the 
role  seem  to  lie  in  the  notion  that  the  agent  or  servant  bears  'pro  luui 
mot  the  personality  of  his  principal  or  master,  and  the  latter  is 
responsible  for  the  acts  of  the  former  because  they  are  in  contempla- 
tion of  law  his  own  acts.  This  will  be  discussed  more  iuUy  when 
we  come  to  the  subject  of  the  Imputation  of  Conduct.^ 

One  who  sustains  the  whole  or  a  part  of  another's  l^al  person- 
ality is  said  to  represent  that  other.  Thus  an  agent  represents  his 
principal,  the  assignee  his  bankrupt,  the  executor  his  testator. 
Public  officers  also  may  be  regarded  as  representing  the  sovereign. 

§36.  Several  P«r«on<B  United  in  One  Person.  A  person  can  have 
at  any  given  time  only  one  persona  of  his  own  ;  but  he  may  have  any 
number  of  personos  or  fragments  of  them  which  originally  belonged 
to  others.  For  example,  he  may  be  at  the  same  time  an  agent,  an 
executor,  a  public  officer,  etc. ;  and  the  rights  and  duties  which  he 
has  in  each  capacity  will  be  quite  distinct  from  those  which  he  has 
m  the  other  capacity. 

In  the  often  cited  expression  of  the  Digest,  Umia  homo  susti/nd 
plurimas  personas,  the  word  persoTva  is  used  in  a  different  sense ;  in 
that  sense  a  person  may  have  at  one  time  many  peraoruB  of  his  own. 

^  See  2  88. 
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I.— NATURAL  AND  ARTIFICIAL  TfflNGS. 

1.  The  Distinction  in  General. 

§  37.  Things  as  the  Subjects  of  Bights.  Sometimes  the  righte 
which  one  person  has  against  another  concern  the  possession  or  condi- 
tion of  things^  the  acts  which  ought  or  ought  not  to  be  done  must, 
if  done,  be  done  upon  or  so  as  to  affect  a  thing.  The  thing  is  then 
called  the  subject  of  the  right,^  and  there  is  said  to  be  a  right  in  or 
to  the  thing.  Just  as  whatever  is  taken  as  having  a  duty  or  right 
is  in  law  a  person,  so  whatever  is  taken  as  its  subject  is  a  thing. 

§  38.  The  Kinds  of  Artificial  Things.  Besides  material  objects 
other  than  persons,  which  are  things  in  the  strictest  sense  of  the  word, 
three  other  kinds  of  things  have  been  enumerated  by  writers,  or 
may  be  distinguished,  corresponding  to  the  three  classes  of  artificial 
persons,  and  which  may,  therefore,  with  propriety  be  designated  as 
artificial,  l^al  or  juridical  things.  These  are  (1)  Groups  of  things  or 
universitcUes  reruniy  as  a  flock  of  sheep,  it  being  possible  to  ideally 
distinguish  the  flock  as  a  whole  from  the  individual  sheep ;  (2)  Peiv 
sons  standing  as  the  subjects  of  rights,  the  best  example  of  which 
was  formerly  a  slave,  but  is  now  a  wife  or  child,  in  whom  the  hus- 
band or  father  has  certain  rights  closely  analogous  to  but  different 
from  property  rights,^  and,  (3)  Purely  ideal  things,  like  the  good-will 
of  a  business. 

The  parallelism  between  the  species  of  persons  and  of  things  is 

shown  in  the  following  table : 
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Naiund  or 


PERSONS. 


Natural  or 
physieal  persons. 


Human 
beings. 


Artificialf 
legal  or 
juridieal 
persons. 


Groups  of  natoral 
persons;  e.  y.,  a  eorpo- 
ration. 

Things  considered 
as  persons ;  e.  g,.askip 
{in  a  suit  in  rem). 

Purely  ideal  per- 
sons ;  e.g,,a  persona. 


Material  objects 
not  human  beings. 


physical 
things. 


Groups  of  material 
things ;  e.  g.,  a  fiock  of 
sheep. 

Persons  considered 
as  things ;  e.  g.,  a  child 
or  wife. 


Purely  ideal  things; 
e.g '.,  the  good-wiU  of  a 
muiness. 

^  This  is  a  provisional  definition  merely.    For  a  better  one  see  2 123.    '  See  {  359. 
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Artificial, 
legator 

things. 
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2.  Artificial  Things  in  the  Anglo-American  Law. 

§  39.  Principles  of  Arrangement.  We  have  now  to  inquire  how 
fiur  these  artificial  meanings  of  the  word  thing  have  any  practical  use 
as  technical  significations  in  our  law.  When  we  speak^  for  example^ 
of  a  flock  of  sheep^  as  distinguished  from  the  individual  animals^  or 
of  the  good-will  of  a  business  as  a  things  is  this  anything  more  than 
a  convenient  use  of  language?  Do  we  mean  to  assert  that  for 
formal  l^al  purposes  the  ideal  entity  must  be  conceived  as  really 
existing  and  as  being  the  object  directly  dealt  with  in  the  same  sense 
in  which  we  say  that  a  corporation  is  a  person?  I  cannot  find 
much  direct  authority  on  this  point.  The  principles  which  ought 
to  govern,  however,  seem  to  me  clear,  namely,  not  to  introduce  any 
unnecessary  fictions,  to  depart  as  little  as  may  be  fiom  the  ordinary 
meanings  of  words,  and  to  use  as  few  elements  as  possible  in  the 
canstruction  of  any  1^  conception— «n^  ncm  sunt  mvMplkanda 
praier  TiecessUatem.  If  any  rule  of  law  can  be  sufficiently  and  clearly 
stated  by  reference  to  things  which  actually  exist,  or  without  refer- 
ence to  "things"  at  all,  then  it  is  a  violation  of  the  above  principles 
to  introduce  for  technical  purposes,  whatever  license  we  may  allow 
ourselves  for  convenience  sake  in  expression,  the  additional  concep- 
tion of  an  artificial  thing. 

A.— GROUPS  OF  material  THINGS. 

§  40.  The  Transfer  of  Things  in  a  Mass.  When  a  number  of  single 
things  are  merely  grouped  together  for  the  purpose  of  transfer  or  of 
having  some  similar  limited  rights,  such  as  those  of  bailment  or  mort- 
gage, created  in  them,  there  seems  to  be  no  sufficient  reason  for  regard- 
ing them  as  constituting  technically  a  single  artificial  thing,  though  it 
may  be  convenient  to  use  some  single  collective  name  to  describe  them 
in  the  instrument  containing  the  agreement.  A  sale  of  a  stock  of 
goods  in  a  store  in  a  lump,  without  any  specific  enumeration  of  the 
articles  sold,  can  perfectly  well  be  considered  as  a  sale  of  each  separate 
aitide.  It  has  been  said  that  if  such  a  sale  is  rendered  constructively 
fiwidulent  as  to  creditors  of  the  vendor  by  the  latter's  remaining  in 
possession,  the  taint  of  fraud  does  not  attach  upon  new  goods  which 
are  bought  with  the  proceeds  of  a  portion  of  the  old  sold  off  by  the 
original  vendor  while  thus  in  possession.^  This  implies  that  the 
stock  of  goods  is  not  treated  as  a  whole.     In  order  to  complete  the 

1  Ckpron  V.  Porter,  43  Conn.  3S3. 
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transfer  as  to  the  creditors  of  the  vendor^  the  law  requires  that  the 
goods  shall  pass  out  of  his  possession  ;  and  as  each  individual  article  so 
passes  by  delivery  to  the  new  vendee,  the  transfer  as  to  it  is  made  per- 
fect. So  if  a  stock  of  goods  is  mortgaged  and  the  mortgage  deed  con- 
tains a  stipulation  that  goods  subsequently  brought  into  the  stock  shall 
be  covered  by  the  mortgage,  the  question  whether  they  are  so  covered 
is  decided  on  grounds  which  imply  that  the  old  articles  and  the  new 
are  not  treated  as  constituting  together  one  complex  thing ;  for  ex- 
ample, the  mortgagee  is  sometimes  required  to  do  some  act  to  take 
possession  of  the  latter  after  his  title  to  the  former  is  complete,^  or 
it  is  held  that  as  to  the  new  goods  the  mortgage  gives  merely  an 
equitable  title,  t.  €.,  creates  an  obligation — while  it  gives  a  l^al  title 
to  the  old.*  But  when  the  new  things  will  become  accessory  to  some 
previously  existing  thing,  the  mortgage  will  act  upon  the  thing  as  a 
whole.* 

§  41.  Groups  of  Things  in  Universal  Suooession.  Nor  need  we  call 
in  the  aid  of  the  notion  of  an  artificial  thing  even  in  universal  suc- 
cession. Indeed,  if  we  regard  a  universal  succession  as  a  transfer  of 
the  legal  personality,  in  which  rights  and  duties  inhere  and  so  go 
with  it,  there  is  a  certain  incongruity,  and  not  merely  an  unnecessary 
complication  of  elements,  in  calling  at  the  same  time  that  which 
passes,  a  thing. 

In  the  Roman  law  the  heres  had  a  real  action  to  recover  the  here- 
ditas  specifically  ;*  and  it  may  be  ai^ed  with  considerable  appear- 
ance of  plausibility  that  whatever  is  recoverable  in  a  real  action  is 
necessarily  a  thing.  We  have  no  such  proceeding  in  our  law. 
But  there  is  no  reason  why  we  should  not  have ;  so  that  the  argu- 
ment calls  for  notice.  It  is  based  on  a  deep  misconception,  which 
originated  in  the  Roman  law,  and  either  spread  thence  mto  our  own 
or  grew  up  there  spontaneously  under  the  influence  of  ideas  analo- 
gous to  those  which  produced  it  in  the  other  system,  the  confound- 
ing of  rights  with  things.  This  will  be  explained  at  large  a  little 
further  on  in  this  chapter,^  therefore  it  will  be  enough  to  say  here 
that  the  subject-matter  of  all  successions,  whether  universal  or  singu- 
lar, irUer  vivos  or  at  death,  is,  for  legal   purposes,  rights,  duties  or 

1  Hope  V.  Hayley,  25  L.  J.  Q.  B.  155 ;  S.  C,  5  E.  &.  B.  830. 
*  Jones  V.  Bichardson,  10  Mete.  481 ;  see  i  167. 

'  Dunham  v.  Cincinnati,  Peru  and  Chicago  Bailway  Company,  1  Wall.  254. 
^  D.  5,  3 ;  Mack.,  {{  692-S ;  see  2 143  for  explanation  of  the  nature  of  real  actions 
in  the  Boman  law. 
'  See  subdivision  c  (1),  tn/ro. 
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entities  in  the  nature  of  rights  and  duties,  and  not  things.  It  is  only 
incidentally  or  as  a  mean  to  the  transfer  of  the  right  or  duty  that 
the  possession  of  a  thing  is  changed.  In  relation  to  the  motives  of 
the  parties,  the  converse  is,  of  course,  true.  The  thing  is  what  is 
sought,  and  the  acquisition  of  the  right  is  only  desired  as  a  mean  to 
that  end.  But  that  is  of  no  importance  in  law.^  In  like  manner  a 
real  action  in  the  civil  law  sense  is  not  in  essence  an  action  to  recover 
a  thing,  but  to  have  the  plaintiff  replaced  in  the  actual  enjoyment  of 
a  real  right,  or  a  right  in  rem*  of  whose  enjoyment  he  has  been 
wrongfully  deprived.  Such  a  right  need  not  have  a  thing  for  its 
subject ;  it  may,  in  &ct,  notwithstanding  its  name,  have  nothing 
whatever  to  do  with  things.'  It  is  true  that  those  rights  m  rem 
which  do  not  have  things  for  their  subjects  are  not  usually  enforced 
by  real  actions,  so  that  practically  a  real  action  will  hardly  ever  be 
other  than  an  action  to  recover  a  thing.  But  if  a  man  were  to  be 
allowed  to  bring  an  action  to  establish  his  Intimacy,  or  to  have  a 
slander  that  had  been  published  about  him  investigated  and  solemnly 
pronounced  false,  without  claiming  any  damages  or  other  relief 
against  any  specific  person,  these  would  be  examples  of  real  actions 
which  would  not  concern  things. 

In  all  cases  then  in  which  things  are  dealt  with,  the  I^al  rules  and 
principles  involved  can  be  applied  directly  to  the  actually  existing 
things.  That  is,  so  &r  as  the  rights  transferred  in  successions  or 
vindicated  in  real  actions  have  things  for  their  subjects,  it  is  not 
necessary  to  group  these  for  the  purposes  of  the  succession  or  the  ao* 
tion  into  a  single  artificial  thing.  And  even  if  the  rights  themselves 
are  so  grouped,  their  subjects,  which  must  be  carefully  distinguished 
fix>m  the  rights,  need  not  be.  It  seems  to  me  therefore  the  most  prob- 
able view  that  umvermiatea  rerumy  in  the  sense  of  artificial  l^al  things 
consisting  of  groups  of  material  objects,  have  no  place  under  our  law. 

R— PERSONS  TREATED  AS  THINGS. 

§  42.  The  Komendature  of  Our  Law.  The  second  class  of  arti- 
ficial things,  persons  in  whom  others  have  rights,  are  never  called 

*  There  is  a  like  difference  between  the  view  of  the  nature  of  property  taken  in 
law  and  in  political  economy.  In  one  we  deal  with  rights  and  in  the  other  with 
things.  The  overlooking  of  this  has  led  to  much  confusion,  especially  in  the  matter 
of  taxation,  which  has  both  a  legal  and  an  economical  side.  The  subject  of  the  taza- 
tioQ  of  mortgages  and  the  question  whether  mortgages  are  property  would  be  freed 
from  much  of  its  difficulty  if  this  distinction  were  clearly  grasped. 

'8ee{143.  *Seeil29. 
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things  in  our  law.     For  oonvcnienec  sake  I  shall  use  the  expression 
**  subject  person/* 

a— PURELY  IMMATERIAL  THINGS. 

1.  Rights  as  Incjorporeal  Things. 

§  43.  Inoorporeal  Things  in  Boman  Law.  Coming  now  to  the 
dass  of  things  that  are  purely  immaterial,  the  first  question  that  arises 
is  whether  rights  are  properly  to  be  regarded  as  things  of  this  sort. 
The  Roman  lawyers  did  so  regard  them.  They  called  them  "  inooiv 
poreal  things,"  and  this  view  of  them  has  continued  to  prevail  in 
the  modem  civil  law.  Professor  Holland  objects  to  this,  because, 
analyzing  the  conception  of  a  right  as  will  be  more  fully  explained  in 
a  future  chapter,'  and  finding  that  the  thing  or  subject  is  only  one 
of  the  elements  in  it,  he  says  that  it  is  absurd  to  analyze  a  right  into 
several  fiictors,  one  of  which  is  the  right  itself,  as  he  asserts  that  the 
Roman  lawyers  did.^  But  it  is  submitted  that  Professor  Holland 
is  mistaken  in  supposing  that  the  classical  Roman  jurists  did  any  such 
thing.  What  they  did  was  to  take  one  right,  considered  as  an  in- 
corporeal thing,  and  make  it  the  subject  of  another  right,  a  course 
which,  however  objectionable  on  other  grounds,  does  not  involve  the 
particular  absurdity  charged  against  them. 

I  do  not  think  that  they  ever  conceived  the  exact  theory  on  which 
they  based  their  arrangement  of  things  and  rights  as  clearly  as  we 
can  perceive  it  at  this  day,  who  have  the  advantage  of  being  able 
to  compare  it  with  the  theories  on  the  same  subject  of  our  own  law, 
which  to  a  considerable  extent  have  been  formed  under  other  than 
Roman  influences.  Nor,  it  seems  to  me,  did  they  always  conceive  it 
clearly  enough  to  be  perfectly  consistent  in  following  it.  But,  mak- 
ing allowance  for  some  little  confiision  and  inconsistency,  the  theory 
seems  to  have  been  as  follows  : 

The  simplest  form  of  property  is  the  full  and  unburdened  owneiv 
ship  or  dominion  over  a  material  thing.  Although  in  legal  use  at 
the  present  day,  even  this  runs  into  certain  refinements,  and  is 
not  quite  so  simple  as  a  person  unlearned  in  the  law  might  at  first 
imagine,  yet  for  ordinary  purposes,  and  even  for  legal  purposes  in  an 
archaic  system  of  law,  the  conception  of  such  ownership  is  suf- 
ficiently well  understood  by  all  persons  to  be  taken  for  granted  with- 
out explanation.     The  owner  stands  in  a  certain  relation  to  the 

>  See  i  113.  '  HoU.  68. 
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material  thing  which  he  owns ;  and  neither  the  nature  of  such  a 
relation,  nor  of  the  thing  toward  which  it  existed,  was  regarded  by 
the  earlier  Roman  jurists  as  a  matter  calling  for  analysis  or  explana- 
tion. Each  was  treated  as  a  simple  idea,  one  of  the  prcecognoscenda 
of  legal  science. 

Then  the  holder  of  any  other  right  was  r^arded  as  standing  to  it 
in  just  the  same  relation  in  which  the  owner  of  a  thing  stood  to  the 
thing.  He  had  the  right  as  his,  he  owned  it,  he  had  a  property  in 
H,  just  as  he  might  have  or  own  or  have  a  property  m  a  material 
thing.  They  even  went  fiurther,  and  held  that  he  might  be  re- 
garded  as  the  possessor  of  the  right.  This  was  natural,  since  the 
right  of  Aill  ownership  includes  that  of  possession  and  is  usually 
aooompanied  by  the  possession  in  fiict ;  and  in  the  absence  of  any 
analysis  of  the  notion  of  ownership  they  could  not  discriminate  the 
right  of  possession  from  the  other  elements  that  go  to  make  up  that 
rather  complex  conception,  nor  perceive  that  none  of  them  were 
properly  applicable  to  rights  as  their  subjects.  But  it  led  afterwards 
to  much  confiision.^  Rights,  therefore,  standing  thus  in  the  situa- 
tion of  things  as  the  subjects  of  ownership,  were  called  "things,^' 
and  by  way  of  distinction  "incorporeal  things."  Whei  other  rights 
in  material  things  than  full  ownership  came  to  be  recognized,  it  did 
not  apparently  occur  to  the  Roman  lawyers  that  these  ought  to  be 
regarded  merely  as  portions  or  fragments  of  the  dominion.  If 
Titius,  the  owner  of  a  house  or  field,  granted  the  usufruct  of  it  to 
Cains  for  a  term  of  years,  they  did  not  consider  that  he  had  parted 
temporarily  with  a  portion  of  his  former  rights,  that  what  Cains  now 
held  was  only  a  fragment  of  what  Titius  had  formerly  held,  that  the 
large  and  complex  group  of  rights  which  together  made  up  the  owner- 
ship had  been  for  the  time  being  divided  and  existed  now  in  two 
parts,  that  Titius  had  ceased  to  be  in  the  fullest  sense  owner.  Look- 
ing upon  the  dominion  as  a  simple  indivisible  unit,  they  adopted  the 
theory  that  what  the  usufructuary  had  got  was  a  new  right  created 
in  him  and  not  merely  transferred  to  him  by  the  grant  a  right,  of  a 
difiierent  order  from  dominion,  which  right  the  usufructuary  owned 
just  as  the  grantor  owned  the  house  or  land ;  as  to  which  latter  the 
gnmtor  continued  to  be  danUnua  in  as  ftiU  a  sense  as  ever.  This  new 
right  interfered  with  the  exercise  by  the  domirms  of  his  right  of  owner- 
ship in  the  land,  and  practically  threw  it  for  a  time  into  abeyance ; 
it  constituted  a  burden  upon  it,  but  it  did  not  diminish  it.     The 

» See  Ch.  X,  Div.  IV. 
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dominion  was  not  mutilated  but  burdened  by  the  grant  of  the 
new  right  to  the  usufructuary.  The  sum  of  all  the  rights  in  the 
land  was  greater  than  dominion;  it  was  dominion  plus  the  new 
right.^ 

This  new  right  had  a  double  character.  As  a  right,  it  was  a  right 
in  the  land,  it  had  the  land  for  its  subject.  But  it  was  also  an  in- 
corporeal thing,  and  as  such  was  itself  owned,  was  the  subject  of  a 
right  of  ownership  or  dominion,  which  was  vested  in  the  usufructu- 
ary. The  ownership  which  the  usufructuary  had  of  the  new  right 
was  not,  I  suppose,  regarded  as  different  in  its  nature  from  that  of 
the  dominus  in  the  material  thing,  but  only  in  the  subject  over  which 
it  existed.  The  same  conception  was  applied  to  other  rights  which 
were  not  rights  in  material  things,  such  as  contract  rights  and  rights 
of  action.  These  two  were  r^arded  as  incorporeal  things  to  be 
owned,  as  the  subjects  of  ownership,  although  they  themselves  had 
no  subjects. 

According  to  the  above  theory,  the  right  of  ownership  itself  ought 
not  to  be  called  an  incorporeal  thing,  since  it  would  itself  have  to  be 
owned,  and  this  ownership  in  turn  would  be  the  subject  of  owner- 
ship, and  so  an  infinite  series  of  incorporeal  things  would  result. 
Nevertheless,  some  of  the  later  civilians  have  so  r^arded  it,  and  it 
appears  to  be  still  a  matter  of  controversy  among  them  whether  or 
not  the  language  of  the  Chrpus  Juris  justifies  them  in  doing  so.' 

The  above  theory  of  the  nature  of  rights  and  their  relation  to  the 
person  of  inherence  gives  a  vast  extension  to  the  notion  of  property. 
In  &ct  it  becomes  quite  possible  to  express  the  whole  of  the  private 
law  in  terms  of  property  law.'  Without  going  quite  so  far  as  this, 
the  Roman  institutional  writers  manifested  a  strong  tendency  in 
that  direction.  This  is  shown  in  the  arrangement  adopted  in  the 
Institutes  both  of  Grains  and  of  Justinian,  a  brief  account  of  which 
will  serve  both  to  make  more  clear  and  to  corroborate  the  view  of 
the  nature  of  incorporeal  things  above  set  forth.' 

^  Leake,  Dig.  Prop.  6.  It  must  be  admitted  that  there  are  many  expressions  in 
the  OarpusJurU  that  imply  the  theory  that  jura  in  re  aliena  are  fragments  of  the 
dominion,  and  so  Mr.  Bandars  regards  them  in  his  valuable  notes  to  the  Institutes. 
As  was  remarked  above,  the  Boman  jurists  do  not  seem  to  haye  dearlj  grouped 
either  theory.  I  think,  however,  that  the  view  taken  in  the  text  is  justified  by  the 
fact  that  Jura  in  re  aliena  were  treated  as  the  subjects  of  ownership.  See  also  the  ex- 
planation of  the  arrangement  of  the  Institutes  in  the  next  section. 

*  Kauf.  Mack.,  {  146,  Editor's  note. 

•  Aust.,  Lect.  vi.  xlviii. 
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§  44.  The  Arrangement  of  the  Institutes.  The  Private  Law,  of 
which  alone  the  Institutes  treated,  was  divided  into  three  parts, 
entitled  respectively  De  Penonis,  De  Rdma^  and  De  AcUombtia.  The 
first  may  he  roughly  but  accurately  enough  for  our  present  purpose, 
called  the  law  of  status,  and  does  not  concern  us  here ;  and  the 
third  was  devoted  chiefly  to  procedure.  The  second,  and,  in  &ct,  the 
third,  dealt  with  what  we  should  now  call  the  law  of  property,  con- 
tracts and  torts,  all  of  which,  according  to  the  ideas  entertained  by  the 
Boman  lawyers,  fell  under  the  general  head  of  ^^  Things.'^  This  part 
begins  with  a  brief  statement  of  the  general  nature  of  the  distinction 
between  corporeal  and  incorporeal  things  and  between  single  things 
(res  wngidoe)  and  groups  of  things  regarded  as  units  {unwersUaieB 
fvnim),  and  then  mentions  several  kinds  of  things  that  for  various 
reasons  cannot  be  held  in  ownership,  such  as  res  scuyrce.  From  this 
it  passes  at  once  to  a  description,  which  occupies  the  whole  of  the 
remainder  of  the  part  De  Rdma,  of  the  various  ways  in  whieh  the 
ownership  of  things  is  acquired,  or,  as  we  should  say,  of  the  titles 
to  property  rights;  and  such  iurther  description  of  the  different 
kinds  of  things  as  is  given  comes  in  in  subordination  to  the  discus- 
sion of  their  titles,  accordingly  as  the  modes  of  acquisition  depend 
upon  the  character  of  the  things  acquired.  The  nature  of  the 
ownership  which  is  to  be  got  by  these  various  titles  is,  as  I  have 
afa^ady  said,'  nowhere  explained;  it  is  assumed  to  be  understood  by 

being  explained  by  resolution  into  any  ideas  more  simple  and 
elementary  than  itself. 

Now  things  classified  by  reference  to  the  ways  in  which  they  can 
be  got  in  ownership  fidl  naturally  into  three  groups,  corresponding 
to  which  we  find  three  subdivisions  of  this  part  De  Bebus,  of  the 
Institutes.  The  first  comprises  those  sorts  of  things  which  are 
acquired  by  such  titles  as  occupation,  delivery,  prescription  or  U8U- 
cofioy  gift,  etc,  f.  e.,  by  some  physical  dealing  with  a  material  thing. 
Among  these  the  most  important  are  material  things  taken  singly. 
Groaps  of  material  things  regarded  as  units,  though  recognized  by 
the  civilians  as  a  kind  of  l^al  things  coming  under  the  general 
designation  of  wnioersitaJtes  rerum  and  acquired  by  the  same  titles  as 
single  things,  are  not  specially  mentioned  in  the  Institutes  in  this 
place.  Hence  this  entire  subdivision  was  included  under  the  general 
title  of  Re8  Singuke.    Certain  incorporeal  things  which  were  acquir- 

>  See  2  43. 
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able  by  the  same  or  by  some  of  the  same  titles,  the  dealinfi:  heinft  with 
the  material  things  which  formed  their  subje;^  Zelo  deLbed 
her* ;  namely,  aU  rights  in  or  to  material  things  less  than  foU  own- 
ership,  the  various  kinds  of  servitudes.  The  word  servitude  is 
often  used  by  our  legal  writers  as  merely  synonymous  with  ease- 
ment or  to  denote  the  burden  corresponding  to  a  right  of  easement, 
and  very  many  of  the  rights  which  were  called  servitudes  in  the 
Roman  law  were  like  those  which  we  call  easements.  But  in  the 
arrangement  of  the  Institutes,  where  servitude  was  put  into  contrast 
with  dominion,  the  word  was  made  to  designate  a  great  many  rights 
which  in  our  law  would  not  be  reckoned  among  easements.  The 
rights  called  umfrudus  and  u&us  included  the  right  to  possess  the 
thing,  and  much  more  resembled  the  rights  of  bailees  or  lessees,  or 
even  in  some  of  their  forms  of  tenants  in  fee,  than  easements. 
Still,  not  being  dominion,  it  mattered  not  how  extensive  they  were; 
they  were  mere  servitudes,  and  were  classified  as  such  along  with 
rights  of  way  and  rights  of  pasture.  Other  limited  rights  in 
things,  such  as  eniphyteums,  which  much  resembled  some  of  the 
earlier  forms  of  our  freehold  tenancies,  or  auperfioiesy  which  are  not 
mentioned  in  the  Institutes  but  were  introduced  later,  were  placed 
by  jurists  in  this  part  of  the  law,  and  were  grouped  together  with 
the  servitudes  under  the  common  name  of  jura  in  re  aUena  or 
simply  jura  in  re.  The  second  subdivision  of  things  consisted  of 
universitatea  juris.  A  universita^  juris,  the  l^al  persona  of  a  man,  the 
entire  group  of  rights  and  duties  capable  of  surviving  him,  was 
acquired  in  Roman  law  by  a  very  different  set  of  titles  from 
those  by  which  single  things  or  those  universUaies  rerum  which  were 
composed  of  material  things  were  got.  The  most  important  of 
these  were  descent  and  testamentary  gift — which  in  that  law  did  not 
originally  operate  upon  single  things  but  only  upon  the  entire 
heredUvs — ^and  bankruptcy  (bonorum  f>endiHo\     Thirdly  came  obli- 

r^arded  as  equivalent  to  contracts  (obligations  ex  contro/du,  includ- 
ing those  quasi  ex  contraM)  and  rights  of  action  for  wrongs  (obli- 
gations e:v  delicto).  The  titles  to  these  were  obviously  quite  distinct 
from  those  of  the  two  preceding  kinds.  All  of  the  rights  which 
were  described  under  the  three  subdivisions  of  the  part  De  Rebus 
were  equally  r^arded  as  things,  the  subjects  of  the  simple  and 
general  right  of  ownership,  which  was  itself  a  right  differing  from 
them  in  kind.     The  reason  for  putting  them  into  separate  subdivis- 
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ions  was  the  difference  in  the  titles  by  which  ownership  in  them 
was  acquired.  Hence  jura  in  rg,  although  incorporeal  things^  were 
classed  with  material  things  under  the  head  of  rea  singulce  instead 
of  hoaredUaiea.  The  whole  arrangement  was  intended  to  be  not  an 
arrangement  of  rights  as  such,  but  of  things  as  such,  according  to 
the  ways  by  which  they  could  be  got  in  ownership. 

§  45.  Inoorporeal  Things  in  our  Law.  I  have  explained  at  so 
great  length  the  Roman  theory  regarding  rights  as  incorporeal  things 
partly  because  it  has  to  some  extent  been  adopted — or  a  similar 
Zi<^^^  n^m  o«,  o,.  1.,,  ^  p-S,  b«»»e  in  »m, 
places  where  it  is  not  actually  the  acknowledged  theory  its  influence 
can  be  traced  affecting  legal  thought  and  legal  as  well  as  popular 
forms  of  expression.  In  our  own  kw  of  real  property  I  shall  not 
undertake  to  say  what  may  be  the  theory  of  the  relation  of  the 
variolic  estates  which  a  subject  might  at  common  law  hold  in  land 
to  that  fiiU  dominion  which  could  only  be  vested  in  the  crown.  I 
shall  assume  that  a  fee  simple  is  equivalent  to  ownership^  as  it  is 
practically  everywhere,  so  far  as  I  know,  and  is  in  strictness  of  l^al 
theory  in  most  of  the  United  States. 

In  regard  to  what  are  called  estates  in  land,  including  also  lease- 
holds after  these  came  to  be  regarded  as  rights  in  rem  in  the  land  at 
all,  we  do  not  follow  the  Roman  theory.  We  look  upon  the  fee 
^ple  as  a  complex  group  of  rights  capable  of  being  divided  up  and 
existmg  temporarily  in  fi^ents  in  different  hands.  An  estate  for 
life  or  years  is  not  a  new  right  created  by  the  lease,  but  a  portion  of 
the  lessor's  previous  rights  transferred  to  the  lessee.  That  part  of 
the  former's  previous  rights  which  has  not  been  transferred  is  called 
a  reversion,  signifying  that  the  alienated  part  is  to  come  back  to  it 
again  and  reunite  with  it ;  or,  still  more  significantly,  it  is  called  a 
remainder.  The  sum  of  the  rights  in  the  land  is  still  only  eq^  to 
a  fee  simple ;  the  dominion  is  not  burdened,  but  cut  up.  Fee  tail, 
life  estate,  leasehold,  all  these  are  rights  of  the  same  order  as  the  fee 
ample ;  they  are  not  incorporeal  things  to  be  themselves  held  in  fee 
simple.  And  hence  our  institutional  writer,  Blackstone,  besides 
describing  the  kinds  of  things  and  the  titles  to  them,  devotes  several 
diapters  to  a  discussion  of  the  estates  that  may  be  had  in  them ;  a 
discussion  to  which  there  is  nothing  corresponding  in  the  Institutes,, 
and  which  would  probably  have  sorely  puzzled  Paul  or  Ulpian. 

But  as  to  easements,  rents,  franchises,  and  most  of  the  rights  whicb 
may  exist  in  or  over  land  and  do  not  include  the  right  of  possesRion^ 
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we  have  adopted  a  theory  of  incorporeal  things.  If  heritable  these 
are  called  incorporeal  hereditaments.  They  are  the  subjects  of 
property  rights,  may  be  held  in  fee  or  in  less  estates,  and  when  they 
are  rights  in  land  they  seem  to  be  regarded  as  merely  burdens  upon, 
the  ownership. 

§  46.  Comparison  of  the  Boman  Law  with  Our  Own.  The  fol- 
lowing tables  exhibit  the  differences  in  the  theory  of  incorporeal 
things  between  the  Roman  law  and  our  own.  For  convenience 
sake,  they  only  include  rights  in  land  and  those  which  are  reckoned 
among  us  are  real  property  or  chattels  real. 

THE  ARRANGEMENT  OF  THE  ROMAN  LAW. 


Right  of  pbop- 
EBTT,  OB  Do- 
minion. 


Having 
for  its 
guijeet 


'  COBPOREAL  THINOS : 

Land. 


Incobfobeal  things  : 
Servitudes, 
Emphytensisi 
Superficies, 
etc.,  etc. 


Being  also 
righUfOmd<u 
such  hamng 
for  their  tub- 
jects 


'  COBFOREAL 
THINGS: 

Land. 


THE  ARRANGEMENT  OF  THE  ANGLO-AMERICAN  LAW. 


COBFOBEAL  THINGS : 

Land. 


Rights  OF  FBOF- " 

EBTY,  OB  Es- 

tates: 

Hamng 

Fee  simple, 

'for  their  ■ 

Fee  tail. 

svbjeets 

I/ife  estate. 

etc,  etc. 

• 

Incobpobeal  things:" 

Easements, 

Profit  a  prendre, 


etc.,  etc. 


Monopolies, 
Francnises, 
etc.,  etc. 


Bang  aito 
rights,  and  as  f  Gobfobbai. 
such   hamng  i  things  : 
for  their  sub-  {  Land. 
jects 

Being  also 
rightSj  but 
hamng  no 
subjects. 


As  Austin  has  clearly  pointed  out/  the  arrangement  of  our  law  in 
this  respect  is  thoroughly  illogical  and  absurd.  If  the  theory  of  in- 
corporeal things  was  borrowed  from  the  Roman  law,  the  old  law- 
yers either  misunderstood  it  or  were  not  able  to  apply  it  perfectly 
to  the  intractable  material  of  their  own  law.  Either  we  ought  to 
adopt  the  Roman  theory  of  incorporeal  things  and  apply  it  consist- 
ently to  all  rights  less  than  foil  ownership,  calling  fee  tail — and  in 
England  fee  simple — and  the  other  *^ estates"  in  land  incorporeal 

^  Aust.,  Lect.  xlvi. 
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things,  or  else  oonsistently  reject  it.     The  following  table  shows  the 
duu^es  of  nomenclature  which  each  of  those  courses  would  require. 


THE  ROMAN  ARRANGEMENT  APPLIED  TO  THE  ANGLO-AMERICAN 

LAW. 


GOBFOREAIi  things: 

Land. 


Bight  of  pbof- 

SBTT,  OR  Do- 

MiHioN,  (in 
United  States, 
FebSimfle). 


for  its 
mtbjedB 


Inoosforeal  thinos:  1 
Fee  simple  (in  England) 
Fee  tail, 
Life  estate, 
Leasehold, 
Easement, 
Profit  a  prendrty 
etc.,  etc. 


Monopolies, 
Franchises, 
etc.,  etc. 


Being  also 

sich  hawM 
for  their  suih 
jeds 


'  cobfobeal 
things: 
Land. 


Being  also 
rights,  but 
having  no 
subjects. 


ARRANGEMENT  OF  THE  ANGLO-AMERICAN  LAW,  REJECMNG  THE 

THEORY  OF  INCORPOREAL  THINGS. 


Rights  of  Pbofebty 
Fall  ownership. 
Fee  simple, 
Fee  tail, 

etc.,  etc. 
Easements, 
Ph>fit  a  prendre, 

etc^  etc. 

Monopolies, 
Francnises, 
etc,  etc. 


Things  : 


•  Having  for  their  subjects <  Tjj_jJ 


Hamng  no  subjects. 


§  47.  ObjeotionB  to  the  Theory  of  Incorporeal  Things.  To  some 
extent,  then,  rights  are  recognized  as  things  in  our  law.  The 
qoestion  remains,  how  far  is  this  necessary  or  desirable.  I  cajmot 
find  that  there  is  any  good  purpose  to  be  subserved  by  this  theory 
or  that  it  in  any  way  assists  toward  a  clearer  or  inore  convenient 
ttmngement  of  the  law.  On  the  other  hand,  it  is  open  to  several 
gmve  objections.  It  violates  the  important  canon  of  method  which 
forbids  the  introduction  of  superfluous  elements  into  legal  concep- 
tions, especially  such  as  are  in  the  nature  of  fictions.  It  tends,  also, 
to  eonfiise  the  distinction  between  rights  and  things,  which  is  of 
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great  importance.  Things  are  the  subjects  of  rights.  The  latter  are 
the  creatures  of  the  law,  but  the  former  exist  independently  of  it 
and  are  a  part  of  the  material  upon  which  it  works.  The  kw 
secures  to  persons  the  power  of  using  and  controlling  things  in  va- 
rious ways  and  to  various  extents.  These  powers  have  to  be  defined, 
and  the  things  over  which,  the  conditions  on  which  and  the  person! 
by  whom  they  may  be  exercised^  pointed  out.  When  this  is  done 
the  subject  is  exhausted;  and  these  are  its  natural  and  obvious 
divisions.  To  add  another  compounded  of  the  elements  proper  to 
the  first  and  the  second  is  to  introduce  needless  complication^  and 
this  at  the  expense  of  clearness  and  accuracy.  But  it  may  be  ob- 
jected that  there  are  certain  rights^  such  as  debts,  annuities,  franchises 
and  some  others,  which  are  undoubtedly  property  and  yet  do  not 
have  any  material  subiects:  and  that  these  at  least  must  be  reckoned 
as  incorporeal  things. 

As  the  word  property  is  unfortunately  ambiguous,  being  some- 
times used  to  denote  a  right  and  sometimes  the  thing  which  is  the 
subject  of  the  right,  this  objection  may  also  mean  either  of  two 
things :  either  that  these  rights  are  to  be  taken  as  incorporeal 
things  to  be  themselves  the  subjects  of  rights  of  ownership,  that 
is,  that  they  are  property  rei  sensu,  or  that,  assuming  that  all 
property  rights  must  have  things  for  their  subjects,  some  sort  of  in- 
corporeal things,  distinct  from  the  rights  themselves,  must  be  posited 
as  their  subjects,  in  which  case  the  rights  are  said  to  be  property 
juris  aensu.  With  the  second  form  of  the  objection  we  have  nothing 
to  do  in  this  place.  It  will  come  up  for  consideration  a  little  further 
on.^ 

With  regard  to  the  former,  there  is  no  stronger  reason  for  holding 
these  rights  to  be  things  than  there  is  for  holding  a  fee  simple  or  any 
other  estate  to  be  such.  What  has  been  said  above  applies  equally 
here.  They  can  be  described  and  dealt  with  for  all  legal  purposes 
perfectly  well  without  considering  th^n  as  things  to  be  owned.  If 
the  necessity  for  callmg  them  things  has  seemed  stronger  than  in  the 
case  of  rights  which  have  material  things  for  their  subjects,  it  is  prob- 
ably because  this  has  been  confused  with  the  supposed  necessity  of 
finding  subjects  for  the  rights  themselves,  and  so  associations  based 
on  one  error  have  strengthened  another.  Some  confusion  has  arisen 
from  the  unfortunate  idiom  of  our  language  which  uses  the  word 
**  leave,''  and  even  "  possess,"  to  denote  both  the  being  the  person  of 

^  See  sabdiv.  (2)  tn/ro. 
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inherenoe  of  a  right  and  the  standing  in  a  certain  relation  of  control 
to  a  thing. 

2.  Immaterial  Things  other  than  Rights. 

§  48.  Ko  Necessity  for  Recognizing  such  Things  in  General. 
On  account  of  the  bad  connotations  that  have  become  attached  to  the 
phrase  "  incorporeal  things  "  it  is  better  to  avoid  it  and  speak  instead 
of  immaterial  or  ideal  things.  We  may  begin  with  a  class  of  so-called 
things  which  are  not  commonly  conceived  as  consisting  of  rights, 
SQch  as  a  name,  the  good-will  of  a  business,  a  trade-mark,  a  telegraphic 
message,  etc.,  and  ask  whether,  for  technical  legal  purposes,  these  are 
to  be  regarded  as  things  which  may  be  the  subjects  of  rights.  No 
doubt  there  are  rights  in  or  in  relation  to  these  entities  ;  and  we  have 
jost  discussed  the  question  whether  such  rights  ought  to  be  called 
things.^  The  question  here  is  different.  It  is  whether  there  is  in 
each  case  to  be  posited  an  immaterial  thing  distinct  from  the  right 
and  standing  as  its  subject.  The  common  use  of  language  favors  this 
view.  We  speak  of  a  person's  right  to  his  reputation  or  of  a  right  in 
a  telegraphic  message  or  in  a  trade  secret,  as  if  these  were  things  that 
could  be  owned.'  This  idea  undoubtedly  grew  out  of  or  was  due  to 
the  same  kind  of  reasoning  which  gave  rise  to  the  peculiar  arrange- 
ment of  the  Roman  law  already  described,  which  cast  the  greater  part 
of  the  private  law  into  the  mold  of  property  law.  In  our  legal  sys- 
tem the  area  covered  by  the  conception  of  property  is  more  limited. 
We  do  not  regard  the  right  of  personal  security  or  of  reputation  as 
in  a  l^al  sense  property,  though,  using  a  terminology  derived  from 
the  civil  law  and  itself  formed  under  the  influence  of  the  theory  of 
incorporeal  things,  we  class  them  together  with  rights  of  property 
under  the  common  name  of  rights  in  rem.  I  shall  show,  however,  in 
a  future  chapter  that  rights  in  rem  need  not  in  all  cases  have  sub- 
jects.' There  appears  then  to  be  no  reason  for  recognizing  these 
oamable  entities  as  true  things  in  a  l^al  sense,  unless  so  far  as  they 
are  subjects  of  rights  which  are  classed  as  property  rights.  As  to 
this  last  point  two  questions  present  themselves :  (1)  Is  it  necessary 
in  every  case  where  we  class  a  right  as  a  property  right  to  posit  a 

^  See  pTeoeding  gabdiyision. 

*  Eiernan  v,  Manhattan  Quotation  Telegraph  Company,  60  How.  Pr.  194 ;  Play- 
fofd  9.  United  Kingdoni  Telegraph  Company,  38  L.  J.  (^  B.  249 ;  S.  C,  L.  B.  4  Q. 
R.706. 
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subject  for  it?  and  (2)  If  not,  are  there  any  other  reasons  whidi  re- 
quire us  to  treat  these  entities  as  things  and  the  subjects  of  property 
rights? 

§  49.  Whether  Property  Bights  must  have  Subjeots.  Property 
rights  fall  into  two  well  marked  classes.^  The  firsts  which  may  be 
called  normal,  consists  of  rights  to  possess  and  use  material  things. 
The  second,  to  which  we  may  with  propriety  apply  the  name 
abnormal,  comprises  a  large  number  of  rights  of  very  diverse  sorte, 
some  of  them  rights  in  rem  and  some  in  personamy  having  very  few 
common  characteristics,  which  are  treated  as  property  rights  for  cer- 
tain purposes,  such  as  passing  in  a  universal  succession,  being  liable 
to  be  appropriated,  if  they  have  any  pecuniary  value,  to  pay  the 
debts  of  the  persons  who  hold  them,  or  being  protected  in  proper 
cases  by  injunctions,  it  being  a  rule  that  equity  only  interferes  by 
mjunction  to  protect  rights  of  property.* 

Normal  property  rights  always  have  things  for  their  subjects,  but 
these  are  things  in  the  proper  and  natural  sense — material  objects. 
The  rights  cannot  be  defined  except  as  rights  in  things.  There  is 
no  necessity,  however,  that  the  clearly  distinct  class  of  abnormal 
property  rights  should  have  subjects  assigned  to  them  merely  for 
the  sake  of  symmetry,  of  carrying  out  some  supposed  analogy  to 
rights  of  the  former  class.  The  really  important  consideration  seems 
to  me  to  be  whether  the  purposes  for  which  these  miscellaneous 
rights  are  classed  as  property  require  the  conception  of  immaterial 
things  standing  as  their  subjects  to  be  introduced.  I  cannot  see  that 
they  do.  When  we  say,  for  instance,  that  all  the  property  of  a 
•bankrupt— except  such  as  i^  exempt — ^passes  to  his  assignee,  we 
mean  simply  that  his  rights  pass.  Here  as  elsewhere  succession  is 
to  rights,  not  to  things  except  as  incidental  or  ancillary  to  the  suc- 
cession to  rights.  The  rights  can  pass  and  be  disposed  of  by  the 
assignee  equally  well  whether  they  are  rights  with  or  without  subjects. 
So  when  rights  are  attached  or  seized  on  execution.  If  they  are  rights 
in  material  things,  the  taking  possession  of  the  thing  is  usually  one 
of  the  necessary  steps  in  transferring  the  right  or  establishing  the 
new  right,  just  as  it  is  in  the  gift  of  a  chattel  or  was  at  common  law 

» See  2  376. 

*Dixon  V.  Holden,  L.  B.  7  £q.  488;  BoUins  v.  Hink8»  L.  B.  13  Eq.  355;  S.  C^ 
41  L.  J.  Ch.  358;  Mulkera  v.  Ward,  L.  B.  13  £q.  619;  a  C,  41  L.  J.  Ch.  464; 
Thorley's  Cattle  Food  Co.  v.  Maasam,  14  Ch.  D.  763 ;  Thomas  v.  Williams,  14  Ch. 
D.  864. 


I 

IMMATERIAL  THINGS  OTHER  THAN  RIGHTS.  39 

on  the  oonveyai^ce  of  a  freehold  estate  in  land.  But  if  the  right 
has  no  material  subject,  other  processes  are  substituted  for  this — and 
even  in  some  cases  where  it  has,  as  in  an  attachment  of  real  property 
where  the  sheriff  simply  leaves  a  certificate  of  attachment  with  the 
reoorder  of  deeds  without  going  upon  the  land  at  all.  In  any  case 
it  is  for  l^al  purposes  the  right  that  is  dealt  with,  not  its  real  or 
supposed  subject.  When,  therefore,  we  say  that  rights  in  trade- 
marks, names,  or  tel^raphic  news,  or  such  rights  as  were  mentioned 
in  §  48,  debts,  annuities,  franchises  and  the  like,  are  property,  we 
mean  simply  that  as  rights  they  are  classed  among  property  rights, 
and  there  is  no  necessity  for  any  implication  that  they  have  any  sort 
of  things  for  their  subjects,  still  less  that  they  are  themselves  a  kind 
of  things. 

§  50.  The  Conoeption  of  an  Immaterial  Thing  is  SuperfluouB.  In 
like  manner  I  think  that  the  second  of  the  two  questions  in  §  48 
requires  a  n^ative  answer.  The  only  reason  for  assuming  an  imma- 
terial, purely  ideal  thing  as  the  subject  of  any  right  would  be  that 
the  description  of  the  various  elements  that  make  up  the  conception 
of  such  a  right  could  for  some  reason  be  more  conveniently  given  by 
dividing  them  into  two  groups,  one  to  be  called  distinctively  the 
right,  and  the  other  taken  as  composing  a  thing,  its  subject.  Now 
with  one  exception  to  be  presently  noticed,^  I  do  not  see  that  con- 
venience requires  this.  Take,  for  example,  the  good-will  of  a  busi- 
ness. If  a  description  be  given  of  all  the  elements  that  must  be 
taken  to  compose  the  right  as  distinct  from  the  supposed  thing,  I  be- 
lieve that  that  will  be  found  to  cover  all  the  ground  that  for  l^al 
parposes  is  required  to  be  covered.  There  will  be  no  material  left, 
so  to  speak,  out  of  which  to  construct  a  juridical  thing.  It  is  not 
coDveoient  to  demonstrate  this  here  by  enumerating  and  describing 
the  elements  that  go  into  the  right;  but  if  the  reader  will  take  the 
trouble  to  apply  the  analysis  and  definition  of  a  "  protected  right/' 
contained  in  a  future  chapter'  to  the  rights  of  the  purchaser  of  a  good- 
will, I  think  that  the  truth  of  the  assertion  here  made  will  appear. 
It  is  the  same  with  a  trade-mark  or  a  name.  Any  particular  im- 
pression of  these  is  a  material  thing,  and  does  not  &11  within  the 
scope  of  the  present  discussion.  The  immaterial  thing,  if  any,  is  the 
use  of  the  mark  or  name;  and  this  need  not  be  defined  as  a  l^al  en- 
tity separately  from  the  right  of  use. 

§  51.  Trust  Funda — ^their  nature.     The  exception  mentioned  in 

»  See  J  51.  « Ch.  VI,  Div.  IV. 
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the  last  section  is  a  trust  fund.  The  word  trust  here  includes  more 
than  merely  those  technical  trusts  which  are  the  peculiar  subjecte  of 
equity  jurisdiction.  It  embraces,  speaking  roughly  and  leaving  a 
more  exact  description  to  be  pven  in  its  appropriate  place,'  all  cases 
where  a  person  holds  a  right  mider  an  obligation  to  some  other 
person  t«  exercise  it  for  some  specific  purpose  for  the  latter's  bene- 
fit, whether  the  obligation  is  enforceable  in  equity  or  at  law. 

Now,  in  so  &r  as  the  purpose  for  which  the  rights  of  the  trustee 
are  held  is  to  give  the  cestuy  que  Intel  the  benefit  of  the  value  of 
the  things  over  which  such  rights  exist,  that  is,  in  so  far  as 
the  trust  has  relation  to  the  value  of  the  trust  property  and  not  to 
its  specific  qualities,  so  that  anything  else  of  the  same  value  wonM 
yield  the  same  benefit  to  the  c^tay  que  tniet,  the  things  so  held  con- 
stitute a  fund.  The  fund  may  in  fact  be  taken  to  consist  of  so  much 
value  or  purehasing  power  in  the  trustee's  hands.  Thb  value  or 
purchasing  power  is,  I  think,  treated  in  law  as  a  thing,  an  immaterial 
thing,  distinct  from  any  material  objecte  in  which  it  may  from  time 
to  time  be  embodied.*  This  clearly  appears  from  the  fact  that  the 
fund  may  continue  to  exist,  though  stripped  of  all  its  material  con- 
stituents. If,  for  instance,  the  trustee  converts  the  fund  into  money 
and  lends  it,  he  has  no  longer  a  thing  left  in  bis  hands,  but  only  a 
right  against  the  borrower,  a  right  ex  oonfrorfu,  which  does  not  have 
a  thing  for  its  subject.  We  may  even  go  further.  In  the  case  last 
put,  the  rights  by  which  the  value  of  the  fund  is  represented  renuun 
distinguishable  in  the  trustee's  hands.  But  now  suppose  that  he 
collects  the  money  from  the  debtor  and  mingles  it  with  his  own. 
Everything  tan^ble  or  distinguishable  belonging  to  the  fiind  has 
thus  disappeared.  Still  a  l^al  entity  answering  to  the  fund  remains. 
Rights  in  or  to  this  can  still  be  created  and  dealt  with.  Therefore, 
if  the  trustee  should  again  separate  from  his  own  estate  the  value 
with  which  he  is  chargeable  on  account  of  the  fund,  and  set  it  apart 
lilt-  the  purposes  of  the  trust,  the  trust  would  attach  upon  it;  in 
M'litrh  respect  a  trust  fund  difCers  from  a  group  of  things  bailed,* 
:uid  probably  from  a  specific  trust,  unless  the  very  same  thing  ori- 
ginally held  in  trust  comes  back  into  the  trustee's  possession.*  This 
implies  some  sort  of  a  nexum  between  the  old  and  the  new  constitnentp 
i)f'  the  iund  whereby  they  become  identified  as  the  subject  of  the  same 
right ;  and  this  nemim  is  found  in  the  continuing  identity  of  the  arti- 

iSee{516.  >  Bee  J  604  ef  *a;. 

'  Woodc.  Falw,  24  Ponn.  St.  246.  •  Letke,  Dig.  Prop.  144. 
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fidal  ideal  thing.  It  would  be  like  the  case  of  a  corporation  whose 
members  were  appointed  by  some  outside  authority,  as  is  true  of 
many  corporations  sole.  If  the  members  were  all  to  die,  the  cor- 
poration  might  persist  and  be  filled  up  by  new  appointments. 

But  although  a  fund  is  thus  capable  of  existing  detached  from  all 
material  or  distinguishable  elements,  yet  this  is  not  generally  its 
normal  condition.     Its  value  usually  ought  to  be  embodied  in  specific 
rights  or  things  distinguishable  at  any  given  time  from  all  others. 
It  is  generally  only  in  this  latter  form  that  a  fund  is  originally 
created,  and  it  is  seldom  reduced  to  a  disembodied  state  except  by 
acme  one's  fault.     If  by  the  fault  of  the  trustee,  he  may  as  between 
himself  and  the  cegbay  que  trust  be  forbidden  or  estopped  to  deny 
that  the  fund  is  distinguishable  and  then  to  reduce  the  trust  obliga- 
tion to  a  mere  debt  subject  to  set-off,^  unless  the  cestuy  que  trud 
chooses  to  sue  for  it  as  such.'    Although  the  fund  is  an  immaterial 
thing  quite  distinct  from  any  rights  or  material  things  in  which  for 
the  time  being  its  value  may  be  embodied,  so  that  the  latter  do  not, 
I  think,  even  constitute  a  universUas  rerumy  yet  it  has  intimate  rela- 
tions with  them.     They  represent  it.     Its  value  is  the  sum  of  their 
values,  and  fluctuates  with  it ;  whereas  if  the  trustee  wrongfully 
allows  the  fund  to  become  indistinguishable  its  value  remains  fixed 
at  what  it  last  was  when  embodied  in  distinguishable  form  plus 
interest  and  minus  all  proper  allowances  to  the  trustee.     Thus,  if  an 
attorney  mingles  his  client's  money  with  his  own,  he  shall  answer  for 
it  to  the  client  absolutely  ;  but,  if  using  due  care,  he  deposits  it  in  a 
reputable  bank  and  a  loss  occurs  by  the  failure  of  the  bank,  he  is 
exonerated  to  the  extent  of  the  loss.*     On  the  same  principle  the 
proceeds  of  anything  in  which  any  part  of  the  fund  value  is  embodied 
and  which  is  sold  belong  to  the  fund. 

§  52.  The  Use  of  Funds  in  Law.  The  use  made  of  the  conception 
of  a  fund  in  law  is  this :  As  to  the  rights  of  the  trustee  or  fund-holder 
it  is  not  a  thing  at  all,  nor  has  he  any  rights  in  or  to  it  as  a  whole. 
He  neither  owns  nor  possesses  it.  He  has  vested  in  him  the  various 
rights  in  which  its  value  is  embodied,  and,  if  these  are  rights  to 
things,  he  may  or  may  not  be  in  possession  also  of  the  things,  just 
as  if  there  was  no  fund  character  attached  to  them.  But,  as  will 
appear  hereafter,*  there  are  various  rights  in  personam  with  their 

^  Bachanan  v.  Findlay,  9  B.  &  G.  738. 

'  Thorpe  v.  Thorpe,  3.  B.  A  Ad.  680 ;  8.  C,  1  L.  J.  K.  B.  170. 

*  Pidgeon  v.  Wmiams'  Admr'a,  21  Gratt  251.        *  Oh.  XIV,  Div.  I,  Subdiy.  4. 
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corresponding  duties  which  exist  between  persons  and  depend 
upon  the  person  subject  to  the  duty  being  the  holder  of  rights 
or  the  possessor  of  things.  For  the  purpose  of  creating  such  rights 
in  personam  and  duties,  and  for  no  other  purpose,  the  fund-holder  is 
regarded  as  standing  in  the  position  of  an  owner  and  possessor  of 
the  fund ;  the  fund  is  treated  as  a  thing  in  his  possession  in  which 
he  has  a  property  right.  For  example,  if  any  right  whatever  is 
given  to  a  person  to  be  held  by  him  and  used  or  exercised  for  the 
benefit  of  another,  the  former  may  come  under  an  obligation  to  the 
latter  to  hold,  use  and  exercise  the  right  in  such  way.^  If  a  fee 
simple  in  land  is  conveyed  to  A  to  hold  the  land,  permit  B  to  occupy 
it  for  his  life  and  then  to  convey  it  to  C,  A,  if  he  accepts  the  estate, 
becomes  bound  to  B  and  C  accordingly.  Here  he  is  to  hold  for  B's 
benefit  and  finally  to  convey  to  C  the  very  identical  right  which  he 
himself  receives.  But  if  instead  of  an  estate  in  land  a  sum  of  money 
in  coin  is  given  to  A  to  be  invested  and  the  income  paid  to  B  for 
his  life  and  then  the  principal  sum  paid  over  to  C,  with  power  to 
change  the  investment,  the  rights  which  A  actually  receives,  the 
ownership  of  the  coins,  are  not  directly  to  be  of  any  benefit  to  B 
or  C.  These  rights  are  to  be  parted  with  and  various  other  rights 
to  be  taken  in  their  place,  which  may  again  be  parted  with.  Nor 
does  any  trust  attach  to  any  of  these  rights  specifically.  The  trustee 
may  transfer  any  of  them  free  from  the  trust.  It  attaches  to  the 
supposed  ownership  by  A  of  so  much  value,  and  has  reference  only 
to  the  value.  Really  A  does  not  own  any  value.  Value,  not  being  a 
thing,  cannot  be  owned.  A  holds  certain  rights,  which  may  or  niay  not 
include  rights  of  ownership  in  things.  But  the  form  of  the  trust  ob- 
ligation is  such  as  it  would  be  if  A  did  actually  own  so  much  value. 
However,  although  in  general  the  obligation  connected  with  the 
holding  of  a  fund  is  to  use  or  account  for  the  value  merely  of  the 
fund  in  a  certain  way,  yet  when  the  obligation  is  to  deliver  the 
principal  of  the  fund  itself  to  the  obligee  or  cestuy  que  trusty  if  it 
happens  to  be  embodied  in  specific  things  other  than  money  or  secu- 
rities taken  as  equivalent  to-  money  in  the  trustee's  possession,*  he 
must  deliver  the  specific  things.  Also,  in  so  &r  as  the  fund  has 
become  indistinguishable,  the  trust  obligation  is  reduced  to  a  mere 
debt  not  entitled  to  priority  over  other  debts  owed  by  the  trustee.' 

»  See  i  490.  "  See  f  56 ;  also  People  v.  Vischer,  9  Cal.  366. 

*  Buchanan  v.  Findlay,  9  B.  &  C.  738 ;  Thorpe  t;.  Thorpe,  SB.&  Ad.  680 ;  S.  C, 
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§  53.  When  a  Fund  Exists.  When  the  trust  obligation  is  created 
by  the  will  of  parties,  and  in  aooordanee  with  their  intention,  the 
8<UDe  intention  is  to  decide  whether  valuable  rights  transferred  to 
the  trostee  are  to  be  held  on  a  trust  that  concerns  the  specific  quali- 
ties of  the  rights  or  the  things  that  are  the  subjects  of  the  rights  or 
merely  has  to  do  with  their  value,  that  is,  whether  a  fund  is  created 
or  not.  But  there  are  certain  cases  of  trusts  imposed  upon  a  person 
contrary  to  his  intention,  or,  at  least,  independently  of  it,  where  the 
question  whether  a  fund  exists  depends  upon  other  considerations. 
These  will  be  discussed  in  connection  with  the  subject  of  obligations.' 

n.— PAETICULAR  KINDS  OF  THINGS. 

§  54.  Things  Ck>n8umed  and  Not  Consumed  in  Use.  Things  are 
divided  into  those  which  are  consumed  in  use  and  those  which  are 
not  Nearly  all  things  are,  more  or  less,  consumed  in  using,  even 
land,  when  devoted  to  agriculture.  But  the  distinction  is  between 
those  consumptions  which  are  essential  to  the  use  and  those  which 
are  incidental,  though  perhaps,  in  &ct,  inseparable  from  it.  Thus, 
wheat  is  of  no  use  unless  consumed ;  if  it  could  be  made  unconsuma- 
ble  it  would  thereby  be  made  useless.  But  a  steam  engine,  though 
consumed  gradually  by  use,  is  the  more  useful  the  less  it  is  con- 
snmed,  and  if  one  could  be  constructed  that  was  not  consumed  at  all,  it 
would  be  vastly  more  useful.  This  incidental  consumption  is  called 
wear  and  tear.  Consumption  for  legal  purposes  seems  to  include 
exchange,  with  which  it  is  strongly  contrasted  in  political  economy, 
and  also  change  of  form.  Thus  money  is  consumed  when  it  is  spent 
or  iron  when  made  into  rails.  The  same  thing  may  have  many  uses 
in  some  of  whidi  it  is  consumed  and  in  some  not.  In  this  case  the 
oonsmnable  or  non-consumable  character  of  it  for  l^al  purposes 
depends  upon  the  will  of  the  parties  who  deal  with  it.  Also,  at 
any  given  time,  one  use  may  be  plainly  more  advantageous  and 
probable  than  another,  and  this  best  use  may  change  from  time  to 
time.  A  cow,  for  example,  is  more  useful  as  a  milk-giver  for  a 
while ;  but  when  she  gets  old  and  barren  she  is  more  useful  for  beef. 
The  only  l^al  importance  of  these  distinctions  is  to  furnish  pre- 
sumptions as  to  the  fungible  or  non-fungible  character  of  the  thing, 
3s  explained  in  the  next  section. 

1 55.  Fungible  and  Non-fimgible  Things.     Things  are  fungible 

>See{505. 
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or  non-fungible.  These  terms  come  from  the  Scotch  law,  and  are 
hardly  yet  fidrly  domiciled  in  ours.  The  distinction  does  not  depend 
on  any  differences  in  the  things  themselves,  but  only  on  the  connec- 
tion of  the  things  with  legal  rights  or  duties ;  and  the  rights  and 
duties  with  reference  to  which  it  chiefly  becomes  of  practical  impor- 
tance, though  it  can  be  traced  in  connection  with  others,  are  those 
that  arise  when  a  thing  is  delivered  to  a  person  who  comes  under  a 
duty  to  redeliver  either  to  the  giver  or  to  some  third  person.  If  he 
is  to  redeliver  the  same  specific  thing  which  he  received,  the  thing  is 
non-fungible,  it  is  dealt  with  in  specie.  But  if  he  is  merely  to  re- 
turn a  thing  of  the  same  kind,  then  it  is  dealt  with  in  genere^  and 
falls  into  the  class  of  fungible  things,  qwje  rmdua  vicefunguntur,  or, 
as  they  are  otherwise  called,  representative  things,  or  things  capable 
of  being  the  subject  of  the  kind  of  contract  called  in  the  civil  law 
mtUuum}  If  the  thing  is  delivered  to  be  used  and  belongs  to  the 
class  of  consumables,  then,  in  the  absence  of  any  agreement  to  the 
contrary,  it  is  presumed  to  be  a  fungible.  Thus,  if  a  neighbor  sends 
and  borrows  a  bottle  of  wine  the  presumption  is  that  he  will  drink 
it  and  replace  it  by  another  bottle.  But  where  cattle  constituting 
farming  stock  were  left  to  one  for  life  with  a  remainder  over,  and 
instead  of  being  enjoyed  in  specie  by  the  legatee,  were  sold  in  the 
course  of  the  administration  suit,  it  was  held  that  the  life-owner  was 
not  entitled  to  receive  the  principle  of  the  proceeds  but  only  the 
income.*  Here  the  obvious  use  of  the  cattle  was  not  to  be  con- 
sumed, and  if  the  life-owner  had  died  soon,  the  remainder-man  would 
have  been  entitled  to  the  specific  cattle. 

§  56.  Money.  Money  has  sundry  peculiarities  pertaining  portly  to 
its  nature  as  a  thing  and  partly  to  the  manner  in  which  rights  in  it 
are  acquired  and  lost.  The  latter  subject  does  not  properly  fidl  to  be 
discussed  here ;  but  it  is  convenient  to  treat  of  it  in  connection  with 
the  former,  and  I  shall  accordingly  do  so. 

Money  has  in  law  two  distinct  meanings.  First,  it  means  legal 
tender  coins  or  notes.*  These  are  subjects  of  property  rights  of  the 
ordinary  kind,  and  may  even  be  treated  as  non-fungible  things.  But 
when  they  form  the  material  basis  of  the  immaterial  thing  called  a 
fund,  they  are  always  treated  as  fungibles.  The  fund-holder  is  never 
bound  to  deliver  to  the  person  having  the  right  to  receive  the  fund 

*Stoi7,Bail^i284. 

*  Cockayne  v.  Harrison,  L.  B.  13  Eq.  432 ;  S.  C,  41  L.  J.  Ch.  509. 

*  Paul  V.  Ball,  31  Tex.  10. 
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the  specific  money  that  may  chance  to  be  at  that  time  in  his  hands. 
He  may  pay  in  any  money  that  he  chooses.  But  this  could  doubtless 
be  made  otherwise  by  express  agreement.  Subject  to  the  rules  about 
to  be  mentioned  as  to  transfer  of  rights^  the  owner  of  coins  or  notes 
may  enforce  his  rights  to  them  in  the  same  way  as  to  anything  else.' 
Trespass  or  trover  will  lie  for  them,'  or  they  may  be  the  subjects  of 
larceny.  But  when  money  is  paid,  simply  as  so  much  money,'  by 
one  who  has  a  capacity  for  making  such  a  transfer  of  chattels,^  the 
same  right  in  it  is  conveyed  to  the  receiver  as  if  the  payer  had  the 
right  which  he  professes  to  convey.  If  a  thief  steals  marked  coins 
fivrn  A  and  buys  goods  with  them  of  B,  A  cannot  retake  the  coins 
fix)m  B,  even  though  he  is  able  to  identify  them.^  I  suppose  that 
somewhere  between  the  rightful  owner  and  the  receiver  there  must 
intervene  one  transfer  on  valuable  consideration  and  perhaps  one  in 
good  &ith.  If,  for  instance,  the  thief  make  a  gift  of  the  coins  to  B, 
there  is  no  reason  why  A  should  not  retake  them  from  him.  But  if 
B  b  turn  buy  goods  of  C  with  the  money  thus  received  as  a  gift — 
the  identical  coins, — and  C,  knowing  them  to  be  stolen  from  A,  re- 
ceive them  in  payment,  could  A  retake  them  ?  It  is  a  question  of 
expediency^  whether  the  general  rule  as  to  property  should  apply  or 
an  exception  be  allowed  in  fevor  of  the  free  circulation  of  money.* 
Secondly,  money  means  purchasing  power,  the  generalized  form  of 
wealth.^  In  this  sense  it  often  becomes  a  ftind  subject  to  the  same 
rules  as  ftmds  in  general.  And  whenever  one  person  has  rights  in 
specific  coins  or  notes  in  the  hands  of  another  as  money,  he  may 
waive  his  specific  right  and  treat  the  money  as  a  fund,^  but  not  if  it 
be  not  in  a  shape  presently  available  as  money.*  Various  other 
thmgs  than  l^al  tender  coins  or  notes  are  sometimes  regarded  as 
money  to  a  greater  or  less  extent,  such  as  national  bank  notes  in  the 
United  States,  and  even  private  n^otiable  paper.  So  far  as  they  are 
regarded  as  money  they  come  under  the  same  rules.^ 

^  State  Bank  v.  WeUes,  3  Pick.  394. 

*  Orton  9.  BaUer,  6  6.  &  Aid.  652 ;  MiUer  V.  Bace^  1 S.  L.  C.  526 ;  a  C,  1  Burr.  452. 
'  Bearddee  v.  Bichardson,  11  Wend.  25. 

*Oallandt».  Loyd,  9  L.  J.  Ex.  56;  S.  C,  6  M.  A  W.  26. 
^  Miller  V.  Race,  1  S.  L.  C.  526;  S.  C,  1  Burr.  452. 

^  Pad  V.  Ball,  31  Tex.  10;  People  «.  Viacher,  9  Cal.  365. 

*  Chowne  v.  Bajlis,  31  L.  J.  Ch.  757 ;  S.  C,  31  Beav.  351. 

*  Beudfllee  v.  Richardson,  11  Wend.  25. 

^  ^mmer  v.  Holmee^  102  Mass.  503 ;  a  C,  3  Am.  Bep.  491. 


m.-THE  IDENTITY  OF  THINGS. 

§  57.  Identity  in  Qenere.  The  identity  of  things  preeaits  itself 
under  two  aspects,  identity  in  genere  and  identity  in  spede.  Under 
the  first  we  inquire  whether  two  or  more  things  are  of  the  same 
kind.  Questions  of  thb  sort  oome  up,  for  example,  wheu  things 
are  bought  by  descnption  as  of  a  cert^n  kind  or  are  warranted  to 
be  of  a  certain  kind  and  it  is  disputed  whether  they  are  so,  or  where 
it  is  claimed  that  there  never  was  any  agreement  for  want  of  true 
consent,  the  parties  having  had  different  kinds  of  things  in  mind.' 
Mr.  J.  S.  Mill  in  his  System  of  Logic*  discusses  the  question  why 
some  classifications  of  things  seem  to  us  purely  arbitrary  groupings 
while  others  we  consider  to  answer  to  real  differeuces  of  kind.  He 
finds  the  distinction  to  oonsist  in  this :  that  in  the  one  case  the 
things  classified  together  are  not  thought  of,  at  least  for  the  purpose 
of  the  classification,  as  having  any  common  attributes  except  those 
by  which  we  classify  them.  Thus  white  things  or  red  things  do  not 
necessarily  resemble  each  other  in  any  respect  except  in  their  color. 
On  the  other  hand  things  composing  a  "real  kind"  are  conceived  as 
having  an  indefinite  number  of  common  attributes  in  addition  to 
those  which  we  use  as  our  basis  of  classification,  as  is  true  of  such  a 
class  as  the  things  denoted  by  the  name  sulphur  or  phosphorus. 
But  this  cannot  serve  as  a  definition  for  legal  purposes.  We  should 
not,  for  instance,  conceive  of  planks  twenty  feet  long  as  distin- 
guished from  planks  niucteen  feet  long  by  having  any  other  attribute 
than  the  extra  length.  But  if  a  vendee  had  contracted  to  buy 
planks  twenty  feet  long  he  would  not  be  compelled  to  accept  shorter 
ones.  The  latter  would  be  a  different  kind  of  thing,  and  might  in 
fact  be  entirely  useless  for  the  purpose  for  which  the  planks  were 
wanted.  In  other  words,  the  differences  in  kind  with  which  we 
have  to  deal  are  legal  differences,  that  is,  difl^renoes  recc^izable  not 
for  logical  but  for  l^al  purposes,  and  determinable,  so  far  as  deter- 
minable by  rules  at  all,  by  rule  of  law,  not  of  logic 

%  58.  Identity  in  Specie.  Identity  in  specie  is  the  oneness  of  the 
tiling,  the  question  taking  the  form  whether  a  certain  mass  of  nuttter 
is  one  thing  or  more  than  one.     This  is  not  the  same  as  the  ideal 

'  Poll.  Cent  413  tt  Kq.  A  very  Indicrous  qneetioo  of  tbis  kind  was  raised  in 
Word  n.  Hobbs,  48  L.  J.  Q.  B.  281,  where  it  wt  grarelj  argued  b7  counsel  that  b 
diiu^naed  pig  ought  to  be  regarded  as  not  properly  a  pig  but  a  mixlnre  of  pig  and 
l.vplioid  fever. 

'VoL  I  (6th  Eng.  od.),  pp.  13(1-8. 
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unity  attributed  to  a  unwergUas  rerum;  here  there  is  no  artificial 
thing.     On  this  point  we  have  such  inquiries  as  whether  a  single 
mechanic's  lien  can  be  placed  on  a  block  of  buildings,  how  much 
hind  adjacent  to  a  building  is  covered  by  such  a  lien,  whether  the 
bailee  of  a  cask  of  wine  who  drinks  a  part  can  or  must  be  said  to 
have  converted  the  whole/  whether  the  depositary  of  a  sealed  box 
has  possession  of  the  contents,'  and  most  questions  of  principal  and 
accessory  things,  including  fixtures,  where  the  connection  is  physical. 
§  59.  Upon  what  Legal  Identity  does  Not  Depend.   The  identity 
of  things  in  either  sense  does  not  depend  wholly  upon  the  nature  or 
situation  of  the  things  in  themselves.     The  very  same  mass  of  mat- 
ter may  be  one  thing  or  more  than  one,  without  any  physical  change 
ill  the  relations  of  its  parts,  according  to  extraneous  circumstances. 
Thus  in  Parker  v.  Walrod  ^  the  defendant,  a  constable,  attached  a 
wagon.    The  plaintiff  got  possession  of  it  in  such  circumstances 
that  the  defendant  had  a  right  to  retake  it,  and  then  took  off  the 
devises  and  whifiBetrees  and  put  on  new  ones  of  his  own.    Afterwards 
the  defendant  retook  the  wajgon  with  the  new  parts  attached.     It 
Avns  held  that  he  was  not  liable  in  trespass  for  so  taking  the  plain- 
tiff's clevises  and  whiffletrees ;  but  the  court  said  that  he  would  be 
liable  in  trover  if  he  refused  to  restore  them  on  demand,  and  that 
perhaps  he  might  have  been  liable  in  trespass  for  the  taking  had  he 
known  of  their  presence  when  he  retook  the  principal  thing. 
'  §  60.  Difficulties  in  Legal  Claasiflcations.    In  fact  we  here  meet  a 
difficulty  that  is  continually  coming  up,  not  only  in  connection  with 
the  identity  of  things,  but  with  that  of  duties,  rights,  facts,  acts, 
etc,  and  which  is  also  met  with  in  other  sciences  than  law.     It 
arises  from  the  &ct  that  in  very  many  cases  there  are  no  absolute 
difierences  in  nature  corresponding  to  the  divisions  which  we  are 
obliged  to  make  for  purposes  of  thought.     We  cannot  think  with- 
out classifying,  and  for  ordinary  purposes  have  little  difficulty  in 
making  good  enough  groupings.     But  when  exactness  is  necessary 
the  want  of  correspondence  between  the  classes  which  we  make  and 
the  subject-matter  becomes  apparent.     The  division,  for  example, 
of  living  beings  into  animals  and  vegetables  is  true  in  the  main  and 
necessary;  but  there  are  many  creatures  which  are  undoubtedly 
alive  but  which  it  is  difficult  to  class  with  either.     If  a  third  king- 
dom is  made  of  these,  it  is  equally  hard  to  draw  the  line  between 

"Philpot  V,  KeUey,  4  L.  J.  K.  B.  139 ;  S.  C^  3  Ad.  &  E.  106. 
'Holmes  224;  2  Kah.  Cr.  L,  1 786.  '  13  Wend.  297. 
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this  and  the  other  two.  In  creatures  of  a  ver7  low  degree  of  intel- 
ligence  the  distinction  between  feeling,  reason,  and  will  is  not  easy 
to  make,  though  physical  phenomena  are  present  in  which  can  be 
traced  the  rudiments  of  each.  In  political  economy  we  talk  of  pro- 
ductive and  unproductive  consumption,  expenditure  and  labor,  and 
the  difference  is  important,  yet  no  one  can  precisely  discriminate 
between  them.  We  find  the  world  around  us  ftdl  of  infinitely  small 
gradations  and  shadings  off,  like  the  colors  in  the  solar  spectrum, 
where  it  is  perfectly  ea^  to  see  that  the  .red  differs  from  the  yellow, 
but  no  one  can  say  exactly  where  one  b^ins  and  the  other  ends 

In  attempting  to  divide  and  arrange  a  mass  of  material  of  this 
sort  we  are  shut  up  to  two  alternatives :  we  must  either  leave  our 
divisions  somewhat  vague  or  make  them  somewhat  arbitrary.  In 
natural  science  an  exact  division  is  not  always  necessary  and  un- 
settled classifications  can  be  tolerated.  It  makes  comparatively 
little  difference  whether  a  group  of  zooids,  as  a  sponge,  is  regarded 
as  one  individual  or  a  group  of  them,  or  whether  hydrogen  is  classed 
with  the  metals  or  not.  Their  qualities  can  be  studied  and  known 
under  either  classification.  But  in  law  we  are  driven  to  attain  exact- 
ness, because  we  have  to  act  on  our  classification.  We  gain  this 
exactness  in  two  ways  ;  either  by  drawing  our  lines  with  some  arbi- 
trariness or  by  leaving  our  general  rules  laid  down  beforehand  some- 
what vague  and  then,  as  particular  cases  arise,  leaving  it  for  the 
triers  to  say  expostfddb  in  each  instance  where  they  think  it  on  the 
whole  best  to  put  the  subject. 

§  61 .  Upon  What  Legal  Identity  Depends.  It  is  plain  from  what 
has  been  said  that  the  question  of  identity  must  be  decided  by  refer- 
ence not  merely  to  the  physical  condition  of  the  thing  or  things,  but  to 
extraneous  matters,  and  that  it  may  not  be  possible  to  lay  down  a  precise 
rule  that  shall  fit  all  states  of  &ct.  In  a  few  kinds  of  cases,  tolerably 
exact  rules  can  be  applied,  c.  g,,  to  determine  the  area  over  which 
adverse  possession  of  land  extends ;  ^  but  this  cannot  generally  be 
done. 

When  the  purpose  in  respect  to  which  the  identity  has  to  be  de- 
termined— for  it  must  be  noted  that  the  question  is  always  raised  for 
some  particular  purpose,  never  in  the  abstract — ris  specified  in  some 
document  or  definite  spoken  words,  by  which  a  more  or  less  com- 
plete description  of  the  thing  or  kind  of  thing  is  given,  then  we  have 
a  question  of  construction,  which  is  to  be  settled  by  the  application 

*  See  I  295  et  seq. 
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of  the  ordinary  rules  of  construction.  And  generally  where  the  will 
of  any  person  has  a  right  to  control,  the  inquiry  can  only  be  as  to 
what  he  intended.^  Thus  where  a  person  laid  out  a  tract  of  land  in 
streets  and  building  lots,  and  sold  off  a  part  of  the  lots,  it  was  held  that 
all  of  the  streets  laid  out  in  the  plan  were  together  dedicated  to 
public  use,  and  that  an  acceptance  of  any  part  by  the  public  was  an 
acceptance  of  the  whole,  on  the  ground  that  this  was  what  the  dedi- 
cator plainly  intended.'  Yet  even  in  such  cases  arbitrary  presump- 
tioDS  of  intention  may  come  in. 

But  there  are  cases  where  no  one's  intention  has  been  directed  to 
the  state  of  facts  or  can  be  resorted  to  as  a  guide.  Suppose,  for  in- 
stance, a  statute  limiting  a  carrier's  liability  on  any  one  thing  taken 
without  notice  of  its  value  to  a  certain  sum,  and  a  package  contain- 
ing a  number  of  articles  sent  without  notice.  Here  what  is  to  be 
considered  as  one  thing,  whether  the  whole  package  or  each  separate 
article,  can  hardly  be  decided  by  following  any  one's  real  or  presumed 
intention.  It  can  hardly  be  other  than  a  question  of  fact,  generally 
of  that  class  of  questions  of  fact  which  &11  to  be  decided  by  the 
court  and  are  therefore  commonly,  but  not  correctly,  called  ques- 
tions of  law.'  Considerations  of  justice  will  then  be  resorted  to,  as 
in  Parker  v.  Walrod,*  or  of  usage  and  custom,  on  which  ground, 
with  respect  to  the  liability  of  a  carrier,  a  picture  and  its  frame  were 
held  one  thing,'  but  a  valuable  piece  of  lace  was  decided  to  be  a 
sqnrate  thing  from  a  frame  in  which  it  had  been  temporarily  placed 
for  exhibition.*  Sometimes  all  principles  seem  to  &il,  and  the  de- 
cision of  the  court,  it  being  forced  to  decide  somehow,  appears  entirely 
arbitrary,  as  where  it  was  held  that  a  city,  being  under  a  statutory 
dnty  to  keep  its  streets  in  repair,  was  not  liable  to  separate  indictments 
for  the  non-repair  of  separate  streets.^ 

^  Neale  r.  Ratcliffe,  16  Q.  B.  915 ;  Boston  &  Boxbury  Mill  Corp.  v.  Gardner,  2 
Pick.  83. 

'  Derby  r.  Ailing,  40  Conn.  410. 

» See  Ch.  IV,  Div.  II,  Subdiv.  2,  *  See  {  69. 

^  Andenon  r.  London  and  K.  W.  Railway  Company,  89  L.  J.  Ex.  66 ;  S.  C,  L. 
R.5EX.90. 

'Tieadwin  r.  Great  Eastern  Railway  Company,  37  L.  J.  C.  P.  83;  a  C,  L.  R. 
3  C.  P.  308. 

'  State  t.  Fayetteville,  2  Murph.  (N.  C.)  371. 
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I.— LEGAL  FACTS. 


§  62.  The  Legal  Meaning  of  Faot.  Before  rules  of  law  can  be 
applied  by  a  court,  that  is,  before  the  duties  and  rights  of  the  parties 
can  be  declared,  the  &cts  on  which  those  duties  and  rights  depend 
must  be  placed  before  the  court.  The  law  therefore  provides  vari- 
ous appliances  for  bringing  out  the  facts  and  lays  down  rules  for  the 
use  of  these  appliances.  Such  facts  as  are  made  to  appear  by  the 
use  of  the  proper  appliances  in  the  prescribed  manner  are  the  only 
facts  of  which  a  court  can  take  notice.  They  are  the  only  legal 
ikcta.  The  l^al  meaning  of  the  word  fact  is  that  which  appears 
when  the  means  which  the  law  appoints  for  finding  out  fiicts  have 
been  properly  used. 

Some  of  these  rules  are  intended  to  secure  an  outcome  of  l^al 
facts  that  shall  be  identical  with  the  really  existing  facts.  They 
•often  fitil  to  do  so,  sometimes  because  the  triers  are  incompetent  or 
in  some  way  at  fault  or  evidence  cannot  be  got,  but  also  now  and 
then  because  the  operation  of  the  rules  themselves  shuts  out  sources 
of  information  which  would,  if  permitted  to  be  used,  have  insured  a 
true  finding.  But  even  in  these  cases  the  evidence  is  excluded  be- 
cause on  the  whole  in  such  cases  it  is  likely  to  prove  misleading ;  so 
that  the  aim  still  is  that  the  proved  facts  shall  agree  with  the  actual 
fitcts  as  nearly  as  it  is  practically  possible  to  make  them. 

But  others  of  these  rules  are  not  presumed  to  have  a  prevailing 
tendency  to  make  the  actual  facts  appear.  They  are  even  sometimes 
•expressly  designed  to  shut  out  the  true  fiujts  and  substitute  other 
supposed  fiicts  for  them.  These  rules,  or  the  supposed  facts  evolved 
under  them,  are  called  l^al  fictions ;  so  that  the  paradox  appears 
that  a  l^al  fiction  is  a  species  of  legal  &ct.  They  fall  under  two 
«laj3Ste :  (1)  Rules  forbidding  the  use  of  the  ordinary  means  to  prove 
facts.  These  are  rules  of  estoppel,  on  which  it  does  not  seem  neces- 
sary to  dwell  here.  (2)  Rules  directing  that  when  certain  fiujts  have 
been  made  to  appear  in  the  ordinary  way  certain  inferences  shall  be 
50 


LEGAL  FACTS.  61 

drawn  from  them,  even  though  these  be  not  such  inferences  as  would 
naturally — ^i.  c,  according  to  the  ordinary  laws  of  ratiocinatioa — be 
drawn.  Certain  arbitrary  rules  of  construction,  such  as  those  in 
regard  to  the  use  of  the  word  "heirs"  in  a  deed  of  conveyance  of  a 
fee,  fidl  here.  Besides  these  there  are  the  rules  about  conclusive 
presumptions  of  law.  PHma  facie  presumptions  come  under  those 
rales  designed  to  elicit  the  truth. 

§  63.  Conclusive  Presumptions  of  Law.  Conclusive  presumptions 
are  absolute  or  conditional ;  that  is,  from  a  certain  group  of  facts 
the  law  may  command  that  a  certain  inference  shall  be  drawn,  no 
matter  what  other  facts  appear,  or  it  may  command  that  the  infer- 
ence shall  be  drawn  unless  certain  other  &cts  also  appear  to  n^ative 
it.  But  in  neither  case  can  the  inference  be  rebutted  by  simply 
showing  that  it  is  in  fact  false.  An  instance  of  the  latter  sort  of 
presumption  is  found  in  certain  cases  which  decide  that  the  retention 
of  possession  by  the  vendor  of  chattels  creates  a  conclusive  presump- 
tion of  frtiud,  so  that  the  court  cannot  admit  evidence  to  show  the 
boTiafdes  of  the  transaction,  but  that  there  are  special  circumstances 
which  if  present  will  excuse  the  retention  and  rebut  the  presump- 
tion of  fraud.^  Perhaps  this  can  be  better  expressed  by  saying  that 
sometimes  the  group  of  &cts  from  which  the  law  raises  the  presump- 
tion is  composed  of  fects  all  of  which  are  or  are  regarded  as  positive, 
while  in  other  cases  the  group  may  contain  both  positive  and 
negative  &cts,  for  example,  the  positive  fact  of  the  retention  of 
possession  by  the  vendor  and  the  n^ative  facts  of  the  absence  of  the 
established  excuses.  This  latter  way  of  stating  the  difference  indi- 
cates also  its  chief  importance,  which  is  in  relation  to  the  burden  of 
proof  when  n^ative  &ets  enter  into  a  case. 

§  64.  Constmotive  Facts.  It  is  in  connection  with  conclusive  pre- 
snmptions  that  the  word  "constructive"  is  applied  to  facts.  The 
existence  of  a  l^al  right  or  duty  under  a  general  rule  of  law  depends 
upon  the  existence  of  certain  &cts,  which  are  called  "dispositive 
fccts."*  The  rights  which  belong  to  a  possessor  spring  up  as  soon 
as  the  &ct6  which  constitute  possession  of  a  thing  are  true  of  him 
and  cease  when  those  facts  cease  to  be  true.^  So  contract  obligations 
arise  only  when  the  events  that  amount  to  making  a  contract  have 

^  Edwuds  V.  Harben,  2  T.  R.  587  (but  see  Bei\j.  Sales  392-^) ;  Swift  v.  Thompeon, 
»  Conn.  63;  Gaylor  v.  Harding,  37  Conn.  608 ;  1  Pare.  Cont.  680,  n. 
*8ee  1 156. 
'This  last  statement  must  be  modified  in  the  case  of  oonstractive  posBeasion. 
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occurred^  and  continue  till  some  other  event,  such  as  performance  or 
release,  puts  an  end  to  them. 

But  it  may  happen  that  &cts  capable  of  being  dispositive  of  a 
certain  right  or  duty  may  be  inferred  from  other  &cts  by  a  conclusive 
presumption  of  law.  If  so,  we  may  either  still  r^ard  the  facts 
which  raise  the  presumption  as  merely  causal  and  evidentiary  of 
dispositive  &cts  and  not  in  themselves  dispositive  facts,  or  we  may 
admit  them  as  directly  dispositive.  In  the  latter  case  there  will  be  two 
kinds  of  groups  of  &cts,  from  either  of  which  the  right  or  duty  may 
arise.  Thus  when  we  say  that  a  large  voluntary  gift  by  a  person 
heavily  indebted  is  constructively  fraudulent,  we  may  mean  that 
from  the  actual  &cts  present  the  law  infers  the  existence  of  a  group 
of  other  &cts,  including  certain  states  of  mind  of  the  donor,  such  as 
an  intent  to  cheat  his  creditors,  which  latter  group  constitutes  per  9e 
what  the  law  calls  fraud,  and  which  directly  give  rise  to  certain  legal 
effects ;  or  we  may  mean  simply  that  the  law  will  not  allow  a  person 
in  such  circumstances  to  make  such  a  gift,  and  that  the  legal  effects 
are  to  be  r^arded  as  following  directly  upon  the  actually  existing 
&cts,  without  the  interposition  of  any  supposed  &cts  which  consti- 
tute the  true  fraud.  On  the  latter  view  the  presumption  vanishes, 
or  rather  becomes  as  it  were  dormant,  being  merely  a  sort  of  invisi- 
ble link  joining  the  two  classes  of  dispositive  facts.  In  other  words, 
constructive  dispositive  &cts — and  no  facts  except  dispositive  facts 
are  called  constructive — ^may  be  either  groups  of  facts  inferred  by  a 
conclusive  presumption  of  law  from  other  facts,  the  inferred  fiicts 
being  called  constructive,  or  they  may  be  groups  of  facts  put  in  the 
place  of  and  allowed  to  have  the  same  dispositive  effect  as  other  very 
different  groups,  such  substitution  being  made  because  the  latter  can 
be  conclusively  inferred  from  the  former,  the  word  constructive  being 
then  used  to  denote  the  facts  from  which  the  inference  is  drawn. 

§  65.  No  Settled  Theory  in  our  I«aw.  The  language  of  the  books 
wavers  between  these  two  ways  of  looking  at  the  subject.  Such  dis- 
cussions, for  example,  as  the  very  common  one  whether  retention 
of  possession  of  chattels  by  the  vendor  unexplained  is  per  «e  fraud, 
seem  to  imply  the  latter  view,  i.  «.,  that  "  constructive  fraud  "  is  or 
consists  in  the  circumstances  from  which  the  inference  of  the  presence 
of  actual  fraud  is  drawn.  It  is  really  not  of  much  importance  which 
view  is  adopted;  but  uniformity  in  the  use  of  the  word  is  of  great 
importance,  and  I  believe  that  on  the  whole  the  former  will  be  found 
the  more  simple  and  obvious  and  therefore  preferable. 
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II.— PROPOSITIONS  OF  LAW  AND  OF  FACT. 

1.  Mixed  Propositions  of  Law  and  op  Fact. 

§66.  The  Nature  and  Canse  of  Mixed  PropositionB.  A  difficulty 
in  distinguishing  between  propositions  or  questions  of  law  and  of  fact 
oocars  in  two  classes  of  cases ;  and  firsts  in  what  are  correctly  called 
miied  propositions  or  questions.  Such  a  proposition  arises  when  two 
or  more  distinct  and  separate  propositions  of  di&rent  characters  are 
combined  in  one  expression,  and  yet  each  one  is  capable  of  being 
detected  by  analysis  and  separately  stated.  The  mixture  is  caused 
entirely  by  abbreviation  ;  it  is  a  mere  matter  of  the  use  of  language. 
For  example,  the  proposition  that  A  and  B  are  partners  includes  in 
a  condensed  form  the  statement  of  fact  that  they  have  done  certain 
acts,  such  as  making  a  written  agreement  in  certain  terms,  and  the 
statement  of  law  that  the  l^al  effect  of  those  acts  is  to  put  them  into 
the  condition  of  being  partners.^ 

In  every  suit  the  court  is  called  on  to  declare  what  rights  and 
duties  exist  and  make  the  necessary  orders  to  enforce  them.'  The 
purpose  of  the  pleadings  is  to  place  before  the  court  the  dispositive 
&ct8  of  those  rights  and  duties.  Now  in  the  last  analysis  every 
right  and  duty  depends  upon  the  existence  of  a  group  of  &cts  which 
are  simply  and  purely  &cts  and  might  exist  if  there  were  no  such 
thing  as  law.  The  &cts  which  constitute  the  making  a  contract 
might  all  happen — ^though  they  would  not  be  a  contract, — ^the  parties 
might  agree  to  the  same  thing  and  express  their  agreement  in  any 
form,  though  no  law  added  any  sanction.  Hence  it  is  conceivable 
that  a  pleading  might  accurately  state  the  required  facts  without  in- 
eluding  any  l^al  inferences  from  them  whatever.  In  such  a  case  no 
mixed  question  could  occur.  But  it  is  not  practicable  to  always 
require  this.  Take  the  case  of  a  contract  by  letter.  The  plaintiff 
would  have  to  state  the  exact  contents  of  his  letter — otherwise  a 
mixed  question  as  to  its  import  might  arise — ^the  &ct  that  he  sent  it 
intending  it  to  be  delivered  to  the  defendant,  the  time  when  it  was 
received  by  the  defendant,  the  contents  in  verbis  of  the  latter^s 
answer,  the  date  of  posting  the  answer,  any  facts  going  to  show  that 
the  posting  was  in  time,  such  as  a  custom  to  answer  by  the  next 
mail,  the  time  when  the  next  mail  went  out,  etc.,  the  &ct  that  the 

*  See  Famham  v.  Hotchkias,  2  Abb.  App.  Dec  93. 

'  There  is  a  partial  exception  to  this  in  saits  in  equity  where  no  relief  is  prayed 
for. 
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facts  oome  up  on  which  the  particular  right  or  duty  in  dispute 
depends.  Hence  the  existence  of  the  capacity  may  form  a  subject 
pf  l^al  decision  in  some  sense  independently  of  the  right  or 
duty.  Also  a  question  of  law  may  *arisie  as  to  the  rights  and  duties 
of  third  persons. 

Now  the  principles  which  seem  to  underlie  the  peculiar  grouping 
of  dispositive  &cts  required  by  the  common-law  rule  against  argu- 
mentative pleading — ^though  it  is  not  asserted  that  it  was  always 
strictly  adhered  to^  and  I  have  never  found  it  distinctly  formulated — 
are  these :  (1)  All  propositions  of  law  except  such  as  state  perfect 
rights  and  duties  between  the  parties  are  to  be  regarded  as  proposi- 
tions of  fact ;  and  (2)  The  dispositive  facts  are  to  be  exhibited  in  as 
large  groups  as  is  consistent  vnth  a  dear  showing  of  the  rights  and 
duties  directly  sought  to  be  enforced.  The  operation  of  this  latter 
principle  is  checked  by  that  of  the  various  rules  for  securing  cer- 
tainty in  the  issue,  which  are  laid  down  in  books  upon  pleading. 

§  68.  The  Present  Value  of  the  Common-I«aw  Bule.  Whether 
the  old  rule  against  argumentative  pleading  so  far  as  it  prevented  the 
statement  in  detail  of  conclusive  fiicts  is  one  which  it  is  expedi^it  to 
preserve  under  a  reformed  system  of  pleading,  is  of  course  a 
matter  on  which  opinions  may  fairly  di£^.  My  own  opinion  is 
that  it  is  not.  That  parties  be  forbidden  to  state  any  &cts  from  which 
other  inferences  than  conclusive  inferences  of  law  are  needed,  is 
plainly  a  good  rule  and  an  almost  absolutely  necessary  one  under 
any  system  of  pleading.  But  why  anything  more  than  this  should 
be  required,  I  am  unable  to  see.  Certainly  there  is  no  general 
tendency  to  go  to  excess  in  the  matter  of  particularity.  If  a  trial 
on  the  facts  is  anticipated,  pleaders  are  usually  rather  desirous  to 
make  their  allegations  as  broad  and  general  as  possible  in  order  to 
give  themselves  latitude  in  proof  and  not  to  fiimish  any  more  light 
than  necessary  to  the  other  side ;  while  if  the  facts  are  not  expected 
to  be  disputed  it  is  surely  advisable  to  encourage  the  spreading  of 
the  actual  facts  on  the  record,  so  that  the  case  can  be  decided  on 
demurrer,  rather  than  to  go  to  the  expense  and  trouble  of  a  formal 
trial  on  the  &cts  so  as  to  raise  the  questions  of  law  on  exceptions  to 
the  judge's  rulings. 

§  69.  The  Disposition  of  Mixed  Questions.  When  a  mixed  ques- 
tion arises  there  is  no  theoretical  difficulty  about  the  disposition  of  it. 
The  questions  of  law  are  to  be  decided  by  the  court  and  the  ques- 
tions of  fact  by  the  triers  of  fact.     In  jury  trials  the  court  must  tell 
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the  jury  what  the  law  is  on  each  of  the  states  of  &ct  which  appear 
probable  on  the  evidence,  and  the  jury,  having  found  which  of  these 
possible  states  of  &ct  is  the  true  one,  must  apply  the  rule  of  law 
given -tkem  by  the  court,  and  so,  by  a  conclusive  legal  inference, 
decide  upon  their  verdict.  If  it  is  quite  plain  on  the  evidence 
that  there  is  only  one  state  of  facts  that  a  right-minded  jury  can  find 
to  be  true,  then  if  they  bring  in  a  contrary  verdict  the  court  will 
presume  that  they  have  misapplied  the  law  and  will  set  such  a  ver- 
dict aside  as  often  as  it  is  given.  The  jury  will  not  be  allowed  to 
take  the  law  into  their  own  hands,  and  by  a  general  verdict,  at 
least  in  civil  cases,  decide  the  whole  of  a  mixed  question  of  fact  and 
law.' 

But  where  there  are  several  different  states  of  facts,  any  of  which  a 
jury  might  fidrly  find  to  be  true  on  the  evidence,  there  is  no  practi- 
cal way  to  prevent  a  jury  from  doing  this,  if  they  choose,  in  viola- 
tion of  their  sworn  duty,  to  do  so.  If  they  return  a  verdict  which 
seemed  to  the  judge  wrong,  he  cannot  tell  whether  they  differ  from 
him  in  their  view  of  the  facts  or  have  mistakenly  or  willfully  mis- 
applied the  law.  In  former  times,  in  England,  during  the  struggle 
for  constitutional  freedom  against  the  crown,  this  power  of  the  jury 
to  refiise  to  enforce  the  law,  used  as  it  often  was  in  clear  cases  of  in- 
justice or  oppression,  was  really  a  valuable  safeguard  to  the  subject. 
Bat  at  the  present  day  the  necessity  for  it  has  passed ;  it  remains  as 
a  mere  case  of  survival,  as  the  biologists  say,  of  a  function  that  has 
ceased  to  serve  any  good  end.  It  is  in  &ct,  the  most  serious,  and  a 
very  serious,  defect  in  the  jury  system,  and  largely  counterbalances 
the  many  and  great  advantages  of  trial  by  jury.  But  this  defect  is 
not  due  to  anything  essentitd  to  that  method  of  trial,  but  rather  to 
certain  details  of  arrangement  which  cling  to  it,  relics  and  signs  of 
the  rude  times  in  which  it  originated.  When  we  can  get  over  the  almost 
superstitious  reverence  with  which  this  sacred  institution  Ls  still 
regarded  and  look  at  it  with  the  same  eyes  of  common  sense  and  tem- 
perate criticism  which  are  now  being  turned  upon  all  other  parts  of 
the  law,  recognizing  that  trial  by  jury  is  not  an  end  but  a  mean  to 
an  end  only,  it  will  not  probably  be  found  very  difficult  to  devise 
means  for  keeping  the  jury  to  their  own  province  of  fact  and  secur- 
ing to  the  court  the  sole  decision  of  questions  of  law,  so  that  we  may 
continue  to  enjoy  the  benefits  of  the  jury  trial  with  no  more  draw- 

*  Bryant  v.  Commonwealth  Ins.  Co.,  13  Pick.  543 ;  Coffin  v.  Pheniz  Ins.  Co.,  15 
Pkk.291. 
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backs  than  Buoh  as  neoessarily  result  from  the  imperfecstion  of  all 
things  human. 

2.  CuRiAL  Facts. 

§  70.  In  General.  There  is  another  much  less  simple  class  of 
cases  where  confusion  arises  between  law  and  fact.  The  questions 
here  are  really  questions  of  &ct,  but  they  are  always  decided  by  the 
court,  not  by  the  jury,  and  are  usually  called  questions  of  law.  We 
may  therefore  for  convenience  sake  designate  them  as  questions  of 
'^curial  &ct."  They  include  some  questions  of  construction,  some 
of  reasonableness,  some  of  the  admissibility  of  evidence,  and  a  few 
others. 

§  71.  QuestionB  of  Conatruction.  Questions  of  construction  are 
as  to  the  meaning  conveyed  by  certain  expressions.  They  occur  most 
often  with  r^ard  to  written  documents.  Such  a  question  may  be 
one  of  pure  law.  The  rule  expressed  in  the  maxim  vi  res  valeat 
quam  pereat  or  that  of  taking  words  contra  proferentem^  as  also  the 
purely  arbitrary  rules  fixing  the  meaning  of  certain  particular  words 
and  phrases  above  mentioned,^  are  ordinary  rules  of  law,  and  when 
any  one  of  them  can  be  applied  the  construction  becomes  matter  of 
law.  But  there  are  many  cases  where  no  rule  at  all  can  be  used,  where 
all  that  the  court  can  do,  and  what  it  in  fact  does,  is  to  look  at  the 
words  and  say,  ''In  our  opinion  the  person  who  used  these  words 
meant  to  convey  such  and  such  a  meaning."  This  is  nothing  but  a 
decision  about  a  &ct.  Any  person  of  equal  intelligence  but  know- 
ing nothing  of  law  could  decide  it  as  well  as  the  judge.  It  is  a 
decision  as  to  the  existence  of  a  state  of  fact  as  specific  and  incapable 
of  being  reduced  to  rule  as  the  fact  that  when  A  discharged  his  gun 
he  intended  to  hit  B.  It  is  true  that  there  exists  a  general  rule, 
which  is  really  one  of  law,  that  the  intention  of  the  parties  is  to 
govern.  But  this  gives  no  aid  in  finding  out  what  that  intention 
is.  It  simply  tells  what  the  judge  is  to  do  after  he  has  ascertained 
the  party's  intention. 

§  72.  Questiona  of  Beasonableness.  Questions  of  reasonable- 
ness come  up  in  various  connections.  Most  questions  of  negligence 
and  not  a  few  of  malice,  probable  cause,  fraud  and  also  some  others 
will  be  found  on  analysis  to  turn  on  one  of  reasonableness,'  and  this 
is  oft;en  one  of  curial  fact. 

A  question  of  law  in  the  true  sense  is  one  that  can  be  decided  by 

» See  J  62.  'See  Ch.  VIII,  XI. 
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the  application  to  the  specific  &cts  proved  to  exist — here  the  conduct 
of  some  person  and  the  circumstances  in  which  he  acted  or  omitted 
to  act — of  a  pre-existing  rule.  Such  a  rule  must  contain  a  descrip- 
tion of  the  kind  of  drcumstanoes  to  which  it  is  to  apply  and  of  the 
kind  of  conduct  required.  .  Some  definable  combinations  of  facts 
oociir  so  often  that  they  can  be  foreseen  and  provided  for,  for  exam- 
ple,  the  sets  of  &icis  that  constitute  the  making  a  contract,  the  tak- 
ing possession  of  things^  the  receiving  a  fund  to  be  paid  over  to 
another.  In  these  the  important  fisu^  are  few.  But  in  many  cases 
the  group  of  fiu^  that  would  need  to  be  provided  for  is  so  large  and 
complicated  or  of  such  infrequent  occurrence  that  it  is  not  possible 
or  not  worth  while  to  attempt  to  foresee  them  or  to  pre^ribe  any 
determinate  line  of  conduct.  Thus  a  carrier  by  railroad  in  order  to 
{NDovide  properly  for  his  passeuger^s  safety  has  to  look  after  a  hundred 
different  items  never  twice  the  same.  It  would  be  out  of  the  question 
to  try  to  fix  by  statute  the  exact  amount  and  kind  of  repairs  that 
should  be  put  upon  each  bridge  or  the  exact  manner  in  which 
eveiy  ^igineer  should  manage  his  locomotive.  But  where  the  law 
has  laid  down  no  rule  there  can  be  no  question  of  law.  Now  in 
most  of  such  complicated  cases  the  law  sets  up  simply  the  general 
rale  of  reasonable  conduct.  This  is  analogous  to  the  general  rule  of 
construction  that  the  intent  of  the  parties  shall  prevail :  it  tells 
what  ought  to  be  done  when  the  proposed  conduct  has  been  deter- 
mined to  be  reasonable  or  not,  but  it  does  not  help  the  determination 
whether  it  is  reasonable.  The  rule  usually  propounded,  to  act  as  a 
reasonable  and  prudent  man  would  in  the  circumstances,  still  leaves 
open  the  question  how  such  a  man  would  act.  No  general  rule  can 
be  imagined  which  should  inform  a  man  how  &st,  he  being  such  a 
hoiseman  and  riding  such  a  horse  as  he  is^  it  is  reasonable  for  him 
to  ride  through  a  street  of  such  width  and  crowded  to  such  an  extent 
with  people  disposed  in  such  a  manner  as  that  in  which  he  finds 
himself.  The  question,  was  the  specific  conduct  of  the  specific  per- 
son in  the  specific  circumstances  reasonable  or  not,  must  usually 
remain  as  a  question  which  is  really  one  of  fact. 

When  the  reasonableness  or  unreasonableness  of  the  conduct  is  very 
plain,  the  court  will  decide  it ;  when  it  seems  to  the  court  to  fiurly 
admit  of  doubt,  it  will  be  handed  over  to  the  jury.  This  is  expressed 
in  sudi  sayings  as  that  the  court  must  decide  whether  there  is  any 
evidence  of  negligence,  malice,  fraud,  want  of  probable  cause,  etc.,  or 
that  the  court  must  decide  whether  the  &cts  may  amount  to  n^li- 
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genoe,  etc.^  and  the  jury  whether  they  do.  In  any  case  the  court 
cannot  avoid  exercising  a  tolerably  wide  discretion  whether  to  decide 
the  question  itself  or  not. 

§  73.  Questions  of  Relevancy.  Relevancy  as  applied  to  evidence 
is  defined  by  Mr.  Justice  Stephen  as  follows  :  "The  word  'relevant' 
means  that  any  two  facts  to  which  it  is  applied  are  so  related  to  each 
other  that  according  to  the  common  course  of  events  one  ^ther 
taken  by  itself  or  in  connection  with  other  fiw^  proves  or  renders 
probable  the  past,  present,  or  future  existence  or  non-existence  of  the 
other."*  He  also  lays  down  the  general  rule  as  to  the  admissibility 
of  relevant  fects  in  evidence  thus :  '*  Evidence  may  be  given  in  any 
proceeding  of  any  &ct  in  issue,  and  of  any  fact  relevant  to  any  &ct 
in  issue  unless  it  is  hereinafler  declared  to  be  deemed  to  be  irrelevant, 
and  of  any  fact  hereinafter  declared  to  be  deemed  to  be  relevant  to 
the  issue  whether  it  is  or  is  not  relevant  thereto  ;''*  and  then  follow 
a  number  of  rules  for  determining  what  &cts  are  to  be  deemed  to  be 
or  not  to  be  relevant  to  each  other. 

In  other  words,  relevancy  is  in  its  nature  a  matter  of  logic  and 
not  of  law.*  When  two  facts  are  said  to  be  relevant  to  each  other 
it  is  because  an  inference  can  be  drawn  from  the  existence  or  non- 
existence of  one  to  that  of  the  other  according  to  the  scientific  laws 
of  ratiocination.  Sometimes  however  the  jural  law  of  the  State 
interferes  and  says  that  certain  inferences  shall  or  shall  not  be  drawn 
for  legal  purposes,  whether  or  not  the  laws  of  logic  allow  or  require 
them.  It  substitutes  legal  for  logical  inferences.  Facts  so  connected 
by  l^al  inferences  are  "deemed  to  be  relevant"  and  those  thus 
legally  divorced  are  "deemed  not  to  be  relevant "  to  each  other.  All 
questions  of  relevancy  are  decided  by  the  court.  Where  the  court 
admits  or  excludes  evidence  of  a  fact  because  it  is  deemed  to  be  or 
not  to  be  relevant,  it  applies  a  l^al  rule ;  the  question  whether 
such  evidence  is  admissible  is  strictly  and  properly  a  question  of 
law.  But  when  no  one  of  these  rules  creating  an  artificial  legal  rel- 
evancy or  irrelevancy  applies,  and  the  court  has  to  fall  back  upon 
considerations  of  actual  or  logical  relevancy  and  admits  or  rejects 
the  evidence  because  the  fact  really  is  or  is  not,  not  because  it  is 
deemed  to  be  or  not  to  be,  relevant,  it  applies  in  determining  whether 
it  is  relevant  a  logical  and  not  a  legal  rule,  and  the  question  of  ad- 
missibility really  becomes  one  of  fact.     Here  the  general  rule  that 

» Steph.  Dig.  Ev.,  Art.  1.  «  Steph.  Dig.  Ev.,  Art.  2. 

*  Steph.  Dig.  Ev.,  Appendix,  note  I. 
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relevant  &ct8  and  those  only  may  be  proved  does  not  help  us  in 
determining  whether  any  given  fact  is  relevant^  but^  like  the  analo- 
gous general  rules  as  to  construction  and  reasonableness  just  men- 
tioned, merely  directs  what  shall  be  done  when  the  preliminary 
question  is  settled. 

S  74.  General  Nature  of  Curial  Facts.  It  will  be  noticed  that 
all  questions  of  curial  &ct  have  one  common  characteristic ;  they  are 
questions  which,  so  fiir  as  their  own  nature  goes,  might  be  questions 
of  law.  Some  questions  are  essentially  incapable  of  being  answered  by 
rule,  for  example,  whether  A  promised  to  pay  B  one  hundred  dollars 
or  whether  A's  pigs  got  into  B's  garden  and  how  much  damage  they 
did  there.  But  the  impossibility  above  insisted  upon  of  deciding  all 
questions  of  construction,  reasonableness,  admissibility  of  evidence 
and  other  matters  of  curial  &ct  by  rule  is  of  a  different  sort,  consist- 
ing merely  in  the  practical  impossibility  of  foreseeing  all  the  nmterial 
Acts.  If  the  precise  words  in  which  A  would  thereafter  make  his 
will  could  be  laid  before  the  legislature,  it  would  be  perfectly  possi- 
ble for  them  to  determine  beforehand  by  a  law  how  such  words 
shoold  be  construed.  So  they  could  say  as  well  as  a  jury  how  fast  it 
would  be  reasonable  to  drive  a  horse  in  the  street  if  the  same  facts 
were  known  to  them  before  the  event  as  to  the  jury  afterwards,  and 
could  embody  thdr  opinion  in  a  law  applicable  to  the  case.  And  the 
!$ame  may  be  said  of  all  other  questions  of  curial  fact.  They  are  all 
to  be  settled  by  the  application  of  reason  and  judgment  to  certain 
belts.  If  the  legislature  could  get  at  the  facts  thejr  might  prefer  to 
exercise  this  reason  and  judgment  themselves  directly  ;  but  since  the 
Acts  are  not  accessible  to  them  they  are  compelled  to  leave  it  to  the 
judges  who  have  the  means  of  knowing  the  facts. 

§  75.  Rules  of  I«aw  Arising  From  Decisions  on  Curial  Facts. 
A  decision  of  a  court  on  a  question  of  curial  fact  becomes  however  a 
precedent  as  much  as  any  other  decision,  and  in  a  subsequent  case 
fidling  within  the  same  ratio  decidendi  should  be  followed.  This  is 
a  mode  of  judicial  legislation,  and  amounts  to  making  a  rule  applica- 
ble to  all  like  states  of  &ci.  Some  of  these  rules  are  so  special,  made 
<Hi  sudi  very  peculiar  combinations  of  &Gts,  that  they  are  of  little  or 
uo  value  as  rules.  A  diance  for  their  application  may  never  happen 
again.  It  would  be  a  delicate  question  in  making  a  code  how  fiur 
!$ndi  very  special  rules  should  be  induded.  But  others  are  based  on 
such  sets  of  ftcts  as  are  likely  to  occur  repeatedly,  and  thus  new 
rules  of  law  of  considerable  generality  grow  up.     A  good  instance  is 
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that  given  by  Judge  Holmes  of  the  obstruction  of  ancient  lights, 
where  the  rule  as  to  what  is  an  actionable  obstruction^  formerly  a 
mere  rule  of  reasonableness,  has  become,  or  is  tending  to  become^ 
fixed  as  to  the  height  and  distance  of  the  obstructing  object.^  In  this 
way  there  is  a  constant  passing  over  of  questions  from  the  domain  of 
&ct  into  that  of  law.  However  there  is  often  a  long-continuing 
uncertainty,  and  it  sometimes  happens  that  a  question  that  has  been 
decided  as  one  of  law  is  afterwards  relegated  to  the  region  of  fact 
Thus  in  the  English  decisions  on  the  liability  of  railroad  companies 
for  not  providing  proper  facilities  for  the  safe  alighting  of  passen- 
gers fix)m  their  trains,  the  question  whether  the  company  has 
acted  properly  has  been  sometimes  decided  by  the  court  and  some- 
times left  to  the  jury.  But  in  a  recent  case  Brett,  J.  A.,  aft«r  saying 
"  Is  not  the  history  of  these  cases  that  after  a  long  struggle  it  has 
been  decided  that  they  are  questions  of  fact  and  not  of  law,''  cited 
the  case  of  Bridges  v.  The  North  London  Railway  Company,*  as 
having  put  an  end  to  the  controversy  by  deciding  them  to  be  ques- 
tions of  fact.* 

§  76.  Mixed  Questions  of  Ordinary  and  Curial  Fact.  What  are 
called  mixed  questions  of  fact  and  law  are  oft^en  in  reality  mixed 
questions  of  ordinary  and  curial  fact.  Thus  it  is  often  said  in  regard 
to  negligence  or  probable  cause,  that  the  &cts  as  they  existed  must 
be  found  by  the  jury,  and  that  then  whether  they  amount  to  n^Iigenoe 
or  probable  cause  is  a  question  of  law,  when  the  latter  question  is 
really  one  of  curial  feet.* 

^  Holmes  128 ;  citing  Beadel  o.  Perry,  L.  R.  3  Eq.  465 ;  City  of  London  Breweiy 
Co.  V.  Tennant,  L.  B.  9  Ch.  212,  220 ;  Hackett  v.  Baiss,  L.  B.  20  £q.  494 ;  Theed 
V.  Debenham,  2  Ch.  D.  165. 

•  L.  B.  7  H.  L.  213 ;  8.  C^  43  L.  J.  Q.  B.  161. 

>  Bobson  V.  Northeastern  Bailwsy  Co.,  46  L.  J.  Q.  B.  50. 

^  Panton  v.  Williams,  10  L.  J.  Ex.  545 ;  S.  C,  1  G.  &  D.  504;  Metropolitan  Bailwaj 
Co.  v.  Jackson,  47  L.  J.  C.  L.  303. 


CHAPTER  v.— ACTS  AND  OMISSIONS. 

I.— THE  NATUKE  OF  ACTS  AND  OMISSIONS. 

§77.  The  Double  Character  of  an  Act.  It  is  agreed  by  all 
that  an  act  has  two  elements^  an  internal  determination  of  the  will 
and  an  external  manifestation  of  it.  Professor  Holland  defines  it 
ai  "a  determination  of  will  producing  an  effect  in  the  sensible 
world;"*  and  in  another  place  he  says :  "The  ^Eutschluss  des  Wil- 
lens'  phis  the  'Auserung  des  Willens'  is  *That^  which  may  be  of 
omission  or  of  conmiission/' *  I  shall  consider  these  two  elements 
separately. 

1 78.  The  Will  of  the  Actor.  Some  determination  of  the  will  of 
the  actor  is  necessary.  If  A  takes  hold  of  B's  arm  and  with  it 
strikes  C;  or  pushes  B  so  that  he  falls  against  C,  there  is  no  act  of 
B's.  So  a  person's  birth  or  death  is  not  his  act^  even  though  the 
death  be  by  suicide.  It  is  then  a  consequence  of  his  act,  but  not  the 
very  act  itself.  So  if  a  man's  horse  runs  away  with  him  while  he  is 
riding  and  does  damage,  the  rider  is  not  liable,  there  being  no  act  on 
his  part.  The  discussion  sometimes  gone  into  in  such  cases,  whether 
negligence  is  necessary  to  liability  for  a  trespass,*  seems  hardly  rele- 
vant. 

The  determination  of  will  must  be  a  volition  not  a  mere  wish. 
Austin  distinguishes  volitions  as  wishes  to  produce  those  bodily 
movements  which  always  immediately  follow  the  wish  for  them  if 
the  body  is  in  a  normal  condition  and  no  external  force  restrains.^ 
Not  all  bodily  movements  which  are  capable  of  being  produced  in 
aocordance  with  a  wish  to  produce  them  are  acts.  The  movements 
of  the  stomach  in  digestion  or  the  beating  of  the  heart  cannot  be 
produced  or  accelerated  by  mere  volition,  by  directly  willing  them. 
If  a  person  wishes  to  produce  these  effects  he  can  do  so  indirectly  by 
putting  food  into  his  stomach  or  placing  himself  in  some  exciting 
situation.     But  the  wish  is  not  a  volition  nor  the  movements  acts. 

»Holl.72.  •Holl.72,n.3. 

•For  example,  see  Brown  v,  Collins,  68  N.  H.  442. 

^  AoBt.,  Lect.  zyiii.    See  also  Harris  Or.  L.  12. 
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The-  movements  only  follow  the  wish  after  means  have  been  used 
involving  intermediate  volitions. 

§  79.  Instinotive  Movements.  There  are  some  movements  of  the 
body  as  to  which  it  is  not  always  easy  to  say  how  far  they  are  the 
I'esult  of  volition.  In  &ct  psychologists  tell  us  that  no  hard  and  &st 
line  can  be  drawn  between  volition  and  what  is  called  the  reflex 
action  of  the  nervous  system.  But  most  of  these  movements  are  of 
no  l^al  importance  because  they  go  on  in  the  interior  of  the  body. 
The  only  case  that  is  likely  to  raise  any  l^al  difficulty^  is  where  a 
movement  that  belongs  to  a  class  which  are  capable  of  being  pro- 
duced by  what  is  undoubtedly  volition^  takes  place  in  peculiar  circum- 
stances where  volition  cannot  by  the  testimony  of  consciousness  be 
known  to  exist.  For  example,  if  a  person  being  suddenly  struck 
at  dodges,  as  we  say,  "instinctively,"  or  if  a  sleeper,  whose  1^  is  tick- 
led kicks,  ought  the  movement  to  be  considered  as  an  act  ?  Here  a 
certain  amount  of  confusion  has  crept  in.  Will  is  confounded  with 
intention  or  with  some  of  the  states  of  mind  that  go  to  make  up 
recklessness  or  n^ligence.^  Thus  Professor  Holland  says  that  the 
exemption  from  liability  which  is  accorded  to  lunatics  and  infants  of 
very  tender  years  is  because  they  are  wanting  in  will,^  which  implies 
that  the  bodily  movements  by  which  they  inflict  harm  upon  others 
are  not  to  be  r^arded  as  being  in  the  ftiU  sense  acts.  This  is  plainly 
wrong.  As  has  been  pointed  out  by  one  of  Professor  Holland's 
critics,*  his  error  may  have  been  partly  due  to  the  fact  that  the  Ger- 
man jurists,  of  whose  works  Professor  Holland  has  made  much  use, 
use  WUle  in  the  sense  of  intention.  Lunatics  and  in&nts — and  per- 
haps even  the  more  intelligent  of  the  lower  animals — have  the  fiumlty 
of  volition,  and  can  do  acts.  What  they  lack  is  the  mental  power 
that  lies  behind  and  directs  volition,  and  which  is  an  essential 
element  in  the  mens  rea.  Where  a  mens  rea  is  not  necessary  to  lia- 
bility infants  and  lunatics  may  be  liable.  If  they  lacked  will — t.  e., 
volition — ^they  could  never  be  liable,  since  they  could  do  no  acts. 

The  question  whether  a  person  is  liable  for  an  injury  to  another 
caused  by  a  bodily  movement  of  his  does  not  depend  merely  upon 
whether  the  movement  was  an  act.  Even  if  we  accept  the  rule, 
which  is  supported  by  some  authority  but  which  I  shall  hereafter 
try  to  show  is  incorrect,*  that  in  trespass  neither  intention  nor  n^li- 

>  See  Ch.  VIII,  Div.  III.  « HoU.  72. 

'  Mr.  Arthur  lilley,  in  the  Law  Mag.  and  Bev.,  Nov.,  1880,  p.  49. 

«See22408,409. 
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gence  is  required  to  make  the  defendant  liable,  still  it  would  not  be 
oeoeasary  to  hold  that  a  person  would  be  liable  for  such  ^^instinctive 
movements "  as  jumping  aside  to  escape  a  sudden  blow  or  kicking 
in  his  sleep,  if  these  resulted  in  direct  and  forcible  damage  to 
another's  person  or  property;  because  even  the  authorities  that 
Diaintain  the  strict  view  of  liability  in  trespass  admit  that  ^'  inevit- 
able accident "  where  the  defendant  is  "  wholly  without  blame  "  will 
excose  a  trespass.^ 

The  only  case  where  a  practical  question  of  this  sort  could  arise^ 
so  £ir  as  I  can  see,  that  is,  where  a  person's  liability  could  depend 
upon  whether  or  not  his  movement  was  an  act,  would  be  where  a 
person  n^ligently  or  intentionally  gives  up  his  volitional  control 
over  his  movements.  Thus  the  movements  of  the  1^  in  walking 
may  be  produced  by  distinct  volitions ;  but  they  tend  to  withdraw 
themselves  from  the  control  at  least  of  conscious  volition  and 
become  seemingly  automatic.  Now  if  a  person  while  walking  in 
the  street  allows  himself  to  fidl  into  a  ^'  brown  study  ^'  and  while  in 
this  state  runs  into  and  hurts  another,  or  if  a  person  to  whom 
laughing  gas  is  administered  pummels  the  operator  without  knowing 
what  he  is  doing,  the  question  whether  he  is  guilty  of  an  assault 
and  battery  might  perhaps  turn  upon  whether  his  movements  were- 
acts.  Even  here,  however,  it  may  be  that  he  could  be  held  to  have- 
been  guilty  of  actionable  negligence  in  allowing  himself  to  get  intcv 
a  dangerous  condition,  the  injury  being  the  proximate  consequence- 
of  that  negligence,  whether  due  to  any  intervening  act  or  not.  * 

§  80.  The  Manifestation  of  the  Party's  Will.  There  must  be 
some  external  manifestation  of  the  will.  There  are,  it  is  true, 
purely  mental  exercitations  to  which  we  sometimes  give  the  name  of 
acts.  We  speak  of  acts  of  meditation.  And  perhaps  these  purely 
internal  activities  may  be  the  subject-matter  of  moral  duties.  But 
there  are  no  l^al  duties  as  to  them ;  and,  therefore  in  a  technical 
legal  definition  of  acts  we  do  not  need  to  make  room  for  them, 
though  it  might  be  necessary  in  a  definition  framed  for  some  other- 
purpose. 

§81.  The  Speaking  of  Words.     Whether  the  speaking  of  words. 

is  an  act  has  been  a  matter  of  question.     It  fidls  under  the  definition 

of  acts  above  cited  firom  Professor  Holland'  and  also  under  Austin's. 

definition,  which  is,  ^^Such  motions  of  the  body  as  are  consequent 

upon  determinations  of  the  will."^    At  the  same  time  there  is  an 

» See  i  409.  *  See  §  77.  » Anrt.,  Lect.  xiv. 

5 


66  AdB  AND  OMIS6ION6. 

certain  antithesis  made  between  saying  and  doing  in  common  speech ; 
and  it  is  also  true,  which  is  of  more  importance  for  us  here,  that 
legal  duties  as  to  speaking  and  as  to  other  kinds  of  acts  are  often 
quite  different.  Still  there  are  many  wrongs  which  can  be  com- 
mitted by  mere  words,  and  some  at  least  where  either  words  or  other 
sorts  of  acts  may  be  indifferently  used ;  and  on  the  whole  it  seems 
more  convenient  to  make  the  two  words  "act"  and  "omission" 
cover  the  whole  of  conduct,  for  which  it  is  necessary  to  call  the 
speaking  of  words  an  act. 

§  82.  Groups  of  Acts.  Generally  the  word  act  does  not  denote 
a  single  bodily  movement  consequent  upon  a  single  volition,  but  a 
group  of  them.  The  act  of  committing  an  assault,  of  making  a 
contract  or  of  taking  possession  of  a  thing  includes  many  c5ordi- 
nated  simple  acts. 

Consequently  we  meet  here  questions  of  identity  like  those  that 
arise  about  things.  How  are  we  to  tell  whether  a  given  group  of 
movements  is  legally  one  act  or  more  than  one?  It  will  be  more 
convenient  to  postpone  the  discussion  of  this  subject  till  we  can  take 
i.  „p  i.  c^JLr^  ^  «h»  demote  a^'«^  h.0  th.  ,»y 
difficult  question  of  the  identity  of  wrongs.^ 

§  83.  Omissions  and  Forbearances.  Professor  Holland  in  the 
latter  of  the  two  passages  quoted  in  §  77  divides  acts  into  acts  of 
•commission  and  acts  of  omission.  Austin  on  the  other  hand  con- 
fines the  word  to  acts  of  commission,  and  divides  all  not-doing 
into  forbearances  and  omissions.^  If  the  thing  not  done  is  thought 
«of  and  deliberately  abstained  from,  it  is  forborne ;  if  not  adverted  to 
At  all,  it  is  omitted.  He  supplies  no  word  to  cover  all  cases  of  not 
doing. 

I  do  not  know  of  any  authority  deciding  which  is  the  correct 
meaning  of  these  words  as  technical  terms  of  our  law.  It  is  merely 
a  question  of  convenience.  The  distinctions  in  the  meanings  of  words 
nought  to  follow  the  most  important  differences  between  things.  It 
would  be  exceedingly  convenient  to  have  a  single  word  to  denote 
both  doing  and  not  doing;  but  it  is  absolutely  necessary  to  have  some 
means  of  marking  the  distinction  between  them,  since  most  impor- 
tant legal  consequences  flow  fi*om  it.  This  can  be  done,  as  Professor 
Holland  does,  by  using  such  expressions  as  acts  of  commission  and 
.of  omission.  But  the  balance  of  convenience  seems  to  be  in  favor 
of  employing  the  short  and  simple  word  act  in  a  sense  exclusive  of 

*  Ch.  XV,  Div.  III.  '  Aust.,  Lect.  xiv,  xix. 


THE  NATURE  OF  ACfTB  AND  OMISSIONS.  67 

mere  not  doing,  so  as  to  mark  this  most  important  and  freqaently 
oodirring  distinction,  and  using  some  other  word  or  phrase  to  inclade 
adl  kinds  of  conduct. 

Austin's  definition  of  forbearance  is  generally  accepted.  The  dis- 
tinction between  forbearance  and  omission  in  his  sense  is  of  little 
legal  importance.  When  an  act  is  not  done  it  is  seldom  of  any 
consequence  for  legal  purposes  why  the  person  did  not  do  it.  But 
there  is  great  need  of  a  word  that  shall  include  all  cases  of  not  doing, 
and  the  word  omission  is  the  one  conmionly  used  for  this  purpose. 
I  shall  accordingly  so  use  it. 

§84.  Motires.  Wishes  not  volitions  which  indirectly  through 
volitions  lead  to  acts  or  omissions  are  called  motives.^  The  word 
IB  also  used  to  denote  the  condition  of  &ct  wished  for.  Thus  we  say 
either  that  the  desire  for  his  wages  or  that  the  earning  of  wages  con- 
stittttes  a  laborer's  motive  to  work.  Often  we  have  a  series  of 
wishes  each  giving  rise  to  the  next  and  finally  resulting  in  an  act  or 
forbearance.  Thus  I  do  the  act  of  taking  up  a  book  and  reading.  I 
do  so  because  I  wish  to  become  acquainted  with  its  contents ;  I  wish 
this,  because,  supposing  it  to  be  a  book  on  engineering,  I  wish 
to  become  a  skillful  engineer ;  and  back  of  that  is  a  wish  for  the 
monqr  or  reputation  that  will  result,  and  ultimately  for  the  enjoy- 
ments that  money  or  reputation  can  give.  Any  one  of  these  wishes 
or  the  object  wished  for  is  a  motive  to  the  act ;  and  each  is  a  motive 
to  those  following  it. 

§  85.  InTOluntary  Acta.  Bodily  movements  caused  by  exter- 
nal force  and  the  instinctive  movements  above  mentioned'  are* 
often  called  involuntary  acts.  But  these  are  not  proper  legal 
meanings  of  the  phrase.  The  former  are  certainly  not  acts  at  all; 
and  the  latter  as  such  are  either  not  acts  at  all  or  are  voluntary 
ads. 

An  involontary  act  in  law  means  an  act  done  under  coercion  or 
compulsion.  But  these  acts  are  as  much  the  result  of  choice  and 
volition  as  the  freest  of  our  acts.  If  A  offers  B  one  hundred  dollars 
for  his  watch  and  B  accepts  the  offer  and  delivers  the  watch  to  him, 
B  compares  in  his  own  mind  two  possible  desirable  things,  namely, 
the  having  the  money  and  the  having  the  watch,  and  chooses  the 
one  which  he  likes  best.  So  if  A  presents  a  pistol  at  B's  head  and 
demands  his  watch  under  a  threat  of  death,  B's  mental  process 
»  precisely  the  same.     He  compares  the  two  desirable  things,  the 

>  Anst.,  Lect.  zviii.  *  See  {  79. 
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having  the  watch  and  the  remaining  alive,  and  chooses  the  one  which 
he  likes  the  best.  But  we  call  one  choice  volontaiy  and  the  other 
involuntary.  An  objection  to  this  phraseology,  considered  as  lying 
against  the  word  merely  and  not  against  the  recognition  by  some 
appropriate  word  of  the  really  important  difference  between  the  two 
oases,  would  have  much  force.  But  the  word  involuntary  is  estab- 
lished by  usage  as  the  proper  word  to  mark  that  difference,  so  that 
it  seems  better  to  employ  it.  Now  what  is  the  nature  of  the  diffsr* 
ence?  The  question  of  the  voluntary  character  of  an  act  never 
arises  except  when  some  specific  outside  influence  is  conceived  as 
presenting  to  the  party's  choice  some  condition  of  &ct  which,  but  for 
the  intervention  of  such  influence,  he  would  not  have  had  to  con- 
template as  an  object  of  choice  at  all.  This  new  condition  of  &ct 
may  be  such  that,  if  he  abandons  his  old  position  and  takes  up  a  new 
one,  he  will  be  led  to  do  so  either  by  the  hope  of  thereby  bettering 
his  former  condition  or  by  the  fear  of  being  put  into  a  worse  con- 
dition than  he  was  in  before.  If  he  does  not  yield  to  the  new 
influence  at  all,  or  if  he  yields  from  the  expectation  of  thereby  be- 
coming better  off,  not  than  if  he  had  not  yielded,  but  than  if  he  had 
never  had  the  choice  offered  him,  his  act  is  voluntary.  If  on  the 
other  hand  he  yields  &om  fear  of  being  put  into  a  worse  condition 
than  he  would  have  been  in  had  he  not  been  interfered  with  at  all, 
his  act  in  yielding  is,  in  ordinary  acceptation,  involuntary.  The  like 
principles  apply  to  involuntary  omissions.  But  for  legal  purposes 
the  above  meaning  of  involuntary  conduct  must  be  somewhat  nar- 
rowed. Not  every  act  or  omission  which  is  done^  as  the  result  of  a 
choice  to  escape  some  threatened  evil  is  in  law  involuntary.  No 
general  rule  can  be  laid  down.  The  degree  of  compulsion  neces- 
sary for  this  di^rs  in  different  cases.  To  excuse  what  would  other- 
wise be  a  crime  very  stringent  coercion  is  usually  necessary ;  probably 
it  must  amount  to  a  present  imminent  danger  of  death  or  serious 
bodily  harm,  and  even  this  may  not  always  excuse.'  In  case  of 
itorts,  when  the  sanction  is  compensatory,  it  is  doubtful  whether  any 
compulsion  will  free  from  liability.*  But  for  the  purpose  of  recov- 
ering back  money  paid  very  slight  coercion,  such  as  wrongful  de- 
tention of  property  or  reiusal  to  permit  a  person  to  exercise  his 

^For  oonyenience  sake,  throughout  this  work  I  shall  speak  of  the  ''doing"  of 
omissioiis,  though  this  is  a  departure  from  the  ordinary  use  of  language. 

'Steph.  Big.  Or.  L.,  Art.  xxxi ;  Bish.  Gr.  L.,  Bk.  iy,  Ch.  xxiy. 
^  Holmes  148. 
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rights  or  to  render  him  services  which  the  other  is  bound  to  render, 
may  suffice.^ 

§  86.  Acts  in  the  Wider  Sense.  Thus  &r  we  have  dealt  with 
acts  in  the  strict  sense.  Bat  in  common  language  we  habitually  use 
the  word  in  a  much  more  inclusive  meaning,  taking  in  not  only  the 
act  as  above  described  but  also  some  of  its  nearer  consequences. 
Thus  we  speak  of  the  act  of  aiming  a  pistol  and  of  pulling  the  trigger, 
the  act  of  firing  the  pistol,  the  act  of  shooting  at  a  person,  or  the 
act  of  killing  him,  referring  in  each  case  to  the  same  bodily  move- 
ments, but  distinguishing  several  different  acts  accordingly  as  we 
indnde  more  or  fewer  of  their  consequences. 

This  is  a  convenient  form  of  expression,  and  as  such  we  need  not 
hesitate  to  use  it  even  in  l^al  discussions.  But  is  it  anything  more 
than  this  ?  Must  we  recognize  the  word  act  in  this  wider  sense  as  a 
technical  l^al  term  needing  to  be  defined,  requiring,  that  is,  to  have 
a  set  of  rules  laid  down  for  determining  in  any  case  what  conse- 
qaenoes  are  to  be  taken  as  a  part  of  the  act  ? 

As  will  hereafter  appear,'  the  distinction  between  direct  and  in- 
direct damage  as  applied  to  determine  whether  the  form  of  action 
nnder  the  common  law  system  of  pleading  should  be  trespass  or 
case  was  either  the  same  as  or  depended  upon  the  distinction  between 
consequences  that  were  and  those  that  were  not  included  in  the  act. 
It  also  seems  to  me  that  the  reasoning  of  some  of  the  authorities  on 
the  subject  of  the  locality  of  wrongs,  to  be  noticed  in  a  subsequent 
ch^iter,'  proceeds  upon  this  idea  of  an  act  latiori  aensu.  But  the 
old  forms  of  action  are  nearly,  if  not  quite,  extinct,  so  that  the  deter- 
mination of  the  locality  of  wrongs  is  the  only  purpose  for  which  a 
technical  definition  of  an  act  in  the  wider  sense  can  even  appear  to 
he  needed.  Therefore  I  will  postpone  the  fiirther  consideration  of 
Bodi  acts  to  the  chapter  on  Wrongs. 

n.— THE  IMPUTATION  OF  CONDUCT. 

1.  Genebal  Gbounds  of  BESPONSiBiLrTY  FOR  Others'  CONDUCr. 

§  87.  Theories  of  Liability.  One  person  may  be  held  responsible 
for  the  conduct  of  another  on  either  of  two  theories.  First,  upon 
the  ground  that  the  injurious  consequences  of  such  conduct  are,  as 

^Ogden  V.  Maxwell,  3  Blatch.  319 ;   Cobb  v.  Charter^  82  Conn.  353 ;  Townahend 
t.Dyckman,  2  E.  D.  Smith  (N.  Y.)  224. 
'See  i  407.  *  See  22  579,  6S0. 
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such,  oonsequenoes  of  some  act  or  omission  of  his  own.  Although 
it  is  generally  true  that  a  person  is  justified  in  shaping  his  conduct 
upon  the  assumption  that  others  will  do  as  they  ought  to  do,  and 
therefore  he  is  not  responsible  for  damage  caused  by  their  misoonduct 
even  though  they  would  not  have  so  misconducted  themselves  at  all 
were  it  not  for  some  previous  improper  act  or  omission  of  his,^  so 
that,  for  instance,  it  has  been  decided  that  the  originator  of  a  slander 
is  not  liable  for  damage  caused  by  the  wrongfid  repetition  of  it ;  * 
yet  it  is  by  no  means  always  the  case  that  among  the  consequences 
of  conduct  of  which  the  law  takes  notice  there  may  not  be  found 
some  that  are  due  in  part  to  the  intervening  conduct  of  others. 
Thus  one  may  commit  a  nuisance  by  doing  acts  that  cause  the  col- 
lection of  a  disorderly  or  obstructive  crowd,*  or  may  be  guilty  of  a 
tort  by  enticing  another  to  break  his  contract.^ 

The  second  theory  is  that  the  person  doing  the  acts  or  omissions 
represents  the  person  held  chargeable  for  them,  stands  in  his  place, 
so  that  the  conduct  of  the  former  is  imputed  to  the  latter  and 
taken  for  legal  purposes  to  be  his  conduct,  as  much  as  if  he  had 
done  it  in  person.     Qui  f cunt  per  aliumfacU  per  ae. 

§  88.  The  Use  of  These  Two  Theories  in  Iiaw.  The  second  of 
the  above  two  theories  is  in  accordance  with  the  habits  of  thought 
that  prevail  in  societies  in  a  low  stage  of  dvUization ;  and  accord- 
ingly archaic  systems  of  law,  as  well  as  of  morals  and  theology, 
usually  exhibit  it  in  a  marked  degree.  It  is  not  congenial  to  our 
habits  of  thought  and  prevailing  tendency  to  deal  directly  with  indi- 
viduals and  hold  every  person  responsible  for  his  own  conduct  only ; 
and  on  this  account  it  has  now  nearly  vanished  from  moral  codes  and 
in  theology  oidy  lingers  in  some  of  the  more  conservative  creeds. 
But  in  law  it  is  still  a  matter  of  convenience  to  resort  to  it  for  some 
purposes.  Of  course  as  an  actual  operative  reason  for  holding  one 
man  responsible  for  another's  conduct  the  theory  of  imputation  is 
out  of  the  question,  is  an  absurd  fiction.'  The  actual  reasons  why  a 
master  is  held  to  answer  for  the  act  of  his  servant,  a  husband  for 
that  of  his  wife  or  the  owner  of  a  ferocious  dog  for  that  of  the 
animal,  are  reasons  of  expediency,  which  we  need  not  discuss  here 

>  See  2  563.  '  Und.  Torts  143.    See  also  {  663. 

»  The  King  t>.  Moore,  1  L.  J.  M.  C.  30. 

«  Lnmlej  v,  Gye,  2  El.  &  Bl.  216;  S.  C^  22  L.  J.  Q.  B.  463 ;  Walker  v.  Cronin, 
107  Mass.  555. 
^  1  Thomp.  Negl.  884,  note. 


THE  IMPUTATION  OF  CONDUCT.  71 

becaofie  they  are  extra-l^;al  in  their  nature.  But  aaauming  that  for 
rensuDS  which  seem  sufficient  they  are  to  be  so  answerable,  we  have 
to  inquire  whether  this*  responsibility  is  or  is  not  for  legal  pur- 
poses to  be  expressed  in  terms  of  the  theory  of  imputation.  The 
importance  of  this  inquiry  is  in  respect  to  the  arrangement  of  the 
law.  If,  for  example,  one  who  incites  another  to  commit  an  assault 
19  liable  to  the  party  injured  on  the  ground  that  his  act  was  the  cause 
of  the  assault  being  committed,  then  the  duty  broken  by  him  is  a 
daty  not  to  incite  others  to  the  commission  of  assaults,  and  in  the 
enumeration  of  l^al  duties  which  any  systematic  arrangement  of  the 
law  must  contain  besides  the  duty  not  to  commit  assaults  there  must 
be  inserted  a  description  of  a  duty  not  to  incite  others  to  commit 
them.  The  subject  will  &11  within  that  portion  of  the  law  which 
treats  directly  of  duties,  t.  e.,  of  conduct  commanded  or  forbidden. 
Bat  if  the  inciter  is  liable  because — on  the  technical  ground  that — < 
the  act  of  the  actor  is  imputed  to  him,  then  the  duty  broken  is  simply 
the  ordinary  duty  not  to  commit  assaults,  and  no  such  separate  duty 
as  one  not  to  incite  to  the  commission  of  assaults  need  be  stated ;  but 
m  an  entirely  different  part  of  the  body  of  the  law  a  set  of  rules 
must  be  inserted  defining  the  circumstances  in  which  acts  and  omis- 
sions will  be  imputed. 

2.  LlABIUTY  NOT  RESTING  ON  ErTHER  OP  THE  AbOVE  GROUNDS. 

§  89.  Certain  Cases  to  be  Noticed.  Before  going  on  to  determine 
which  of  the  above  theories  of  liability  is  used  in  our  law  in  various 
kinds  of  cases,  it  will  be  proper  to  notice  a  few  instances  of  responsi- 
bility for  the  conduct  of  others  that  do  not  &11  under  either  of  them, 
Uioogh  at  first  sight  they  may  seem  to  do  so ;  or  at  least  in  which  it 
is  of  no  consequence  whether  the  conduct  is  imputed  or  not,  since, 
even  if  imputed,  it  cannot  be  the  direct  ground  of  liability. 

§  90.  Where  the  Performance  of  a  Duty  to  Act  is  Intrusted  to 
Others.  A  person  sometimes  comes  under  a  legal  duty  to  accom- 
plish a  certain  result  or  to  do  such  acts  as  constitute  the  taking  of 
reasonable  care  to  accomplish  it,  where  the  acts  necessary  to  be  done 
cui  be  done  through  the  agency  of  others.  In  such  cases  whether 
hediooses  to  do  the  acts  himself  or  to  employ  others  to  do  them  the 
duty  continues  to  rest  upon  him  personally.  If  the  acts  are  not 
done,  it  is  a  breach  of  duty  on  his  part  and  he  must  answer  for  it. 
The  law  does  not  look  beyond  him  and  will  not  inquire  by  whose 
&Qlt  the  omission  actually  occurred  nor  what  was  the  relation  be- 
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tweeu  him  and  the  person  to  whom  he  intrusted  the  performance  of 
the  duty  imposed  upon  him,  whether  they  were  his  servants  or 
agents  or  independent  oontractors.  The  whole  case  is  summed  up  in 
the  statement  that  he  was  bound  to  cause  certain  acts  to  be  done  and 
they  have  not  been  done.  The  persons  actually  guilty  of  the  omis- 
sion may  or  may  not  be  also  liable  to  the  party  to  whom  the  original 
duty  was  owed ;  but  if  they  are  it  is  on  independent  grounds,  and 
in  either  case  the  party  subject  to  that  duty  is  liable  as  much  as  if  he 
had  undertaken  the  performance  in  person.  Thus  if  A  is  indebted 
to  B  and  sends  the  money  to  pay  the  debt  by  C  and  C  embezzles  it, 
so  that  the  debt  is  not  paid  when  due,  A  is  liable  for  the  non-pay- 
ment. And  it  makes  no  difference  whether  C  was  A's  servant  or  a 
mere  stranger,  or  whether  he  was  to  receive  any  compensation  for  his 
services  or  not,  or  whether  B  could  or  could  not  maintain  an  action 
against  C  for  the  money.  This  is  not  on  the  ground  that  A  is  an- 
swerable for  (?s  conduct,  for  the  same  liability  would  arise  if  C  had 
been  unable  to  find  B  and  had  restored  the  money  to  A,  in  whidi 
case  C  would  have  been  free  from  all  blame.  It  is  solely  on  the 
ground  that  a  duty  to  pay  the  debt  rested  on  A  and  has  not  been 
performed.  So  if  a  railroad  company  contracts  to  carry  a  passenger 
on  the  line  of  another  company,  it  is  liable  if  an  injury  happens  to 
the  passenger  from  the  line  being  out  of  repair  through  the  n^li- 
gence  of  the  other  company's  servants,  not  becaase  it  is~  responsible 
for  their  conduct,  but  because  of  the  duty  which  it  has  assumed  upon 
itself  by  its  contract,  the  performance  of  which  it  has  se^i  fit  to 
intrust  to  the  other  company.^  On  the  same  principle  it  was  held 
that  where  a  water  company  was  empowered  to  lay  pipes  in  a 
street  and  employed  a  contractor  to  do  the  work,  the  company  was 
liable  for  a  n^ligent  omission  by  the  contractor's  servants  to  remove 
certain  obstructions  caused  in  the  street  by  the  work  and  to  properly 
guard  the  excavations.^  The  excavation  itself  was  made  by  the  ser- 
vants of  the  contractor  in  pursuance  of  the  contract  with  the  com- 
pany, and  hence  the  making  was  imputed  to  the  company  under  one 
of  the  rules  of  imputation  presently  to  be  stated;^  it  was  the  same  as 
if  the  company  had  directly  made  it.  Having  done  so,  they  came 
under  a  duty  to  take  certain  precautions  to  prevent  harm  resulting.^ 
This  duty  they  left  to  be  done  by  the  workmen  also,  and  were  held 

^  Bedfield  on  Carriers,  {  46S. 

•  Water  Co.  v.  Ware,  16  Wall.  566  j  Chicago  City  v.  Robbina,  2  Black  418. 

'Seei97.  « See  {413. 
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answerable  for  the  workmen's  omission  to  do  it.  In  none  of  the 
above  instances,  moreover,  oould  the  damage  be  considered  as  the 
legal  consequence  of  any  act  or  omission  of  the  person  held  liable. 

§91.  Non-liability  of  an  Agent  for  Mere  Non-feasance.  This 
is  the  principle  underlying  the  rule  that  a  servant  or  agent  is  not 
answerable  to  a  third  person  for  a  mere  non-feasance  ;^  but  the  rule 
as  thus  stated  is  too  wide.  A  more  correct  statement  is  that  if  a  posi- 
tive duty  to  third  persons  rests  on  the  master  or  principal  and  he  leaves 
the  performance  to  the  servant  or  agent,  who  &ils  to  perform,  the  ser- 
vant or  agent  is  not  liable  for  the  non-performance  of  that  very 
duty.  Plainly  he  cannot  be,  it  is  not  his  duty.  But  a  servant  or 
agent  in  doing  his  master's  or  principal's  business  may  put  himself 
into  a  situation  where  he  comes  under  a  personal  duty  to  others  to  do 
ads,  in  which  case  he  will  be  liable  if  he  omits  to  do  them.  Thus 
if  money  is  paid  to  a  servant  or  agent  for  his  master  or  principal  in 
sadi  circumstances  that  the  payer  has  a  right  to  rescind  the  trans- 
action and  demand  back  the  money,  and  he  does  so  before  the  ser- 
vant or  agent  has  paid  it  over,  the  latter  comes  under  an  obligation 
to  repay  it  and  may  be  liable  for  an  omission  to  do  so.' 

§  92.  Liability  for  Be&ult  of  Independent  Contractors.  This 
principle  will  also  explain  the  cases  where  parties  have  been  held 
liable  for  the  omissions  of  independent  contractors.  But  it  does  not 
apply  where  a  responsibility  is  sought  to  be  fixed  upon  the  employer 
for  the  acts  of  such  a  contractor.  To  meet  such  cases  we  must  resort 
to  some  theory  of  true  liability  for  others'  conduct. 

§93.  Imputation  of  Lawftil  Conduct.  A  person  cannot  come 
under  any  liability  by  reason  of  the  conduct  of  another  being  imputed 
to  him  unless  that  conduct  would  have  created  such  a  liability  had 
he  done  it  in  person;  and  this  is  true  however  wrongful  such  con- 
duct may  be  on  the  part  of  the  actual  doer.  The  only  effect  of  im- 
putation is  to  put  the  imputee  into  the  same  situation  as  if  he  had 
liimself  done  the  conduct  imputed.  Thus  if  A  entices  B  to  break 
his  contract  with  C,  A  may,  if  he  does  it  maliciously,  be  liable  to  C 
as  for  a  wrong  ;^  but  the  principle  of  imputations  cannot  be  applied 
to  aflfect  this  result.  The  conduct  of  B  in  breaking  his  contract  is 
wrongful,  but  only  as  being  a  violation  of  the  contract  duty.      This 

^  Story  Ag^  U  30S-310;  Montgomery  Bank  r.  Albany  Bank,  7  N.  Y.  459. 

*  Jeftg  V,  York,  12  Cuah.  196 ;  Frye  v,  Lockwood,  4  Cow.  464 ;  Elliott  v,  Swartwout, 
10  Pet  137 ;  HarrinuLn  v.  Stowe^  57  Mo.  93. 

*  Bee  {  87,  note  4. 
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duty  however  does  not  rest  on  A;  he  has  and  can  have  no  daty 
under  the  contract.  Therefore  even  if  B's  contract  can  be  imputed 
to  Ay  it  cannot  become  a  ground  of  liability.  The  conduct  which 
amounts  to  a  breach  of  the  contract  is  conduct  which  if  performed  by  A 
in  person  would  be  lawful ;  and  the  imputation  of  it  to  A  cannot  give 
it  a  diflferent  character  from  what  it  would  have  had  if  so  performed. 
The  same  principle  applies  to  the  creation  of  a  nuisance  by  attracting 
a  crowd  above  mentioned.^  The  acts  of  the  persons  composing  the 
crowd  are  not  necessarily  unlawful,  and  hence  even  if  imputed  would 
not  as  such  create  any  liability.  And  even  if  they  happen  to  be  un- 
lawAil,  yet  it  is  clear  that  their  intrinsic  unlawfid  character  is  not 
the  ground  of  the  liability  which  might  arise  without  it. 

3.  Cases  op  True  Liability  for  Others'  Conduct. 

§  94.  The  Trespass  Test.  Here  we  have  to  apply  one  of  the 
two  theories  of  responsibility  above  described.  In  deciding  as  to 
which  one  the  law  proceeds  upon  we  ought  to  find  a  test,  not  indeed 
applicable  to  all  states  of  &ct  but  infallible  wherever  it  can  be 
used,  in  the  old  action  of  trespass.  When  the  act  done  is  in  its 
own  nature  such  as  would  support  an  action  of  trespass  and  some 
other  person  than  the  actual  doer  is  to  be  held  responsible  for  it,  if 
the  second  theory,  that  of  imputation  in  the  proper  sense,  is  adopted, 
the  form  of  action  should  be,  according  to  the  old  system,  trespass, 
because,  the  act  of  the  actor  being  taken  as  that  of  the  imputee, 
the  damage  is  as  truly  the  direct  consequence  of  his  act  as  if  he 
had  acted  in  person.  But  on  the  other  theory  the  damage,  though 
the  direct  consequence  of  the  act  of  the  real  doer,  is  only  the  indi- 
rect consequence  of  that  conduct  of  the  imputee  from  which  his 
liability  flows  by  reason  of  its  having  caused  or  helped  to  cause  the 
consequences  of  the  subsequent  act.  But  if  we  attempt  to  apply  this 
test  in  a  thoroughgoing  manner  we  shall  become  involved  in  diffi- 
culties and  contradictions,  and  shall  find  ourselves  obliged  to  separate 
things  which  obviously  belong  together,  as  will  appear  in  the  course 
of  this  discussion  but  cannot  be  shown  here  without  too  largely 
anticipating.  We  shall  find  it  necessary  to  admit  that  in  this  respect, 
as  in  others  that  will  call  for  notice  hereafter,^  the  distinction  be- 
tween the  actions  of  trespass  and  case  was  not  drawn  with  logical 
precision.  Therefore,  although  the  fiict  that  trespass  would  or  would 
not  lie,  the  act  done  being  in  its  nature  a  trespass,  will  be  found  to 

^See2  87.  >See2406. 
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aflbid  mnch  assistanoe  in  our  inquirieB^  it  cannot  be  implicitlj  relied 
upon. 

§  95.  Farther  Division  of  the  Sul^eot.  The  cases  of  responsi- 
bility for  the  conduct  of  other  persons  fall  into  two  classes ;  first, 
where  there  is  no  special  status  or  relation  between  the  parties  which 
gives  a  ground  for  the  responsibility  apart  from  the  circumstances 
attending  the  particular  act  or  omission,  and,  secondly,  where  there 
is  such  a  relation.  I  shall  examine  these  two  classes  separately. 
After  these  the  responsibility  for  the  conduct  of  animals  will  call  for 
a  few  remarks. 

A.— RESPON8IBIUTY  WHERE  THERE  18  NO  SPECIAL  RELATION. 

§96.  Causing  Instinotive  Movements.  If  one  person  wrong- 
fully causes  another  to  make  one  of  those  bodily  movements  which 
we  have  called  instinctive,'  whether  or  not  the  movement  is  reckoned 
as  aa  act  of  the  doer  of  it,  it  is  imputed  as  an  act  of  the  person  who 
80  caused  it.  This  was  decided  in  the  &mous  case  of  Scott  v.  Shep- 
herd,^ which  has  been  followed  in  later  cases.'  There  the  defendant 
threw  a  lighted  squib  into  a  market  place.  It  fell  upon  the  stand 
of  a  stall-keeper,  who  at  once  snatched  it  up  and  threw  it  off. 
Thence  it  fell  upon  another  stand,  whose  keeper  did  the  same  thing, 
80  that  it  flew  into  the  plaintiff's  &ce  and  there  exploded  and  put 
oat  his  eye.  The  defendant  was  held  liable  in  trespass,  notwith- 
standing his  objection  that  the  damage  was  only  the  indirect  result 
of  his  act,  two  acts  of  the  stall-keepers  having  intervened,  and  that 
therefore  the  form  of  action  should  have  been  case.  DeGrey,  Ch. 
J.,  said,  that  [the  defendant's  original  act]  and  all  intervening  acts 
must  be  considered  as  one  single  act.  It  was  the  same  as  if  a 
cracker  had  been  flung,  which  had  bounded  and  rebounded  again  and 
»gam  before  it  struck  the  plaintiff's  eye. 

§  97.  Conduct  Intentionally  Caused.  One  becomes  liable  also  for 
any  act  or  omission  of  another's  of  which  he. intentionally  procures 
the  doing,  either  by  expressly  or  impliedly  requesting  or  command- 
ing it  to  be  done,*  as  by  requesting  the  performance  of  some  work 

»8ee  J79.  >3  Wils.  403;  a  C,  1  8.  L.  C.  477. 

*Rickerv.  Freeman,  50  N.H.  420.   See  alao  VaDdeobiirgh  v.  Traax,  4  Denio  464. 

*BQiton  And  Albany  B.  B.  Ca  v.  Sbanly,  107  Mmb.  5S8.  This  is  trae  even 
^bongli  tbe  penon  who  does  the  act  is  himself  the  peraoa  injured.  Com.  v.  Strat- 
um, 114  Mass.  303;  Com.  v.  Bowen,  13  Mass.  356.  Bat  see  Beg.  v.  Hanson,  2  C.  & 
K.  912,  orermling  Beg.  r.  Batton,  8  C.  &  P.  660. 
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But  this  would  equally  be  so  if  the  relation  of  master  and  servant 
did  not  exist.  On  the  other  hand,  if  there  is  no  such  special  authority 
or  approval,  so  that  the  existence  of  the  relation  is  the  cause  of  the 
master's  responsibility,  the  authorities  seem  to  be  in  fiivor  of  the 
rule  that  the  only  form  of  action  available  against  the  master  was 
case,  even  though  the  act  were  of  such  a  nature  that  trespaas  would 
have  lain  for  it  against  the  servant.^ 

But  against  this  result  we  have  the  following  considerations.  The 
relation  of  master  and  servant  is  of  great  antiquity,  and  from  the 
first  the  master  has  been  largely  held  to  answer  for  his  servant's 
acts.  But  there  can  be  no  doubt  that  in  ancient  law  the  master's 
liability — except  when  it  rested  on  the  still  more  archaic  theory  of 
the  noxce  dedUio  * — was  on  the  ground,  of  imputation,  which,  as  I 
have  already  remarked,  is  in  accordance  with  the  habits  of  thought 
of  primitive  societies.  The  pater  famiUas  at  first  owned  and  repre- 
sented before  the  law  the  whole  fami&ay^  of  which  the  servants 
formed  a  part,*  Now  where  shall  we  draw  the  line,  if  we  say  that 
the  theory  has  changed  ?  When  did  the  change  take  place  ?  A 
still  stronger  reason  is  found  in  the  extreme  difficulty  of  finding  any 
formal  ground  upon  which  the  master's  responsibility  can  be  for 
l^al  purposes  conveniently  put.  The  actual  reason  for  holding  a 
master  liable  is  not  that  he  himself  is  usually  in  any  wise  to  blame. 
It  is  sometimes  said  that  he  is  answerable  for  his  n^ligence  in  select^ 
ing  so  bad  a  servant.*  But  this  equally  with  the  theory  of  imputa- 
tion is  a  mere  device  to  find  a  formal  basis  for  the  rule,  a  properly 
shaped  niche  in  the  l^al  fabric,  for  something  which  for  other  reasons 
it  is  desirable  to  place  there.  No  one  asserts  that  a  master  could 
discharge  himself  of  liability  to  a  third  person  for  his  servant's 
misdoings  by  proof  that  he  had  used  even  the  most  extreme  care  to 
get  a  good  servant.  The  presumption  of  negligence  on  the  part  of 
the  master,  if  it  is  necessary  to  resort  to  any  such,  must  be  made 
conclusive,  and  in  most  cases  will  be  a  violent  fiction.  If  this  pre- 
sumption expressed  the  real  ground  of  liability,  it  would  be  better 

*  Freeman  v.  Kosher,  18  L.  J.  Q.  B.  340 ;  8.  C,  13  Q.  B.  780 ;  Gortion  v.  Eolt, 
18  L.  J.  Ex.  432 ;  S.  C,  4  Ex.  365 ;  see  al£0  {  100,  note  2. 

*  Holmes,  Lect  i. 

'  I  use  the  familiar  terms  of  the  Boman  law  although  the  state  of  things  described 
is  much  older. 

*  Maine  168,  201 ;  see  also  {  369. 

^Aust.,  Lect.  xxvi;  Inst,  iv,  5,  3;    D.  44^  7,  6,  6;  see  also  cases  in  {  100, 
note  2. 


RESPON8IBIL1TY  WHERE  SPECIAL  RELATION  EXISTS.  79 

to  uae  it  than  to  resort  to  a  fiction  like  that  of  imputation.  But  it 
does  not,  and  as  between  the  two  fictions,  it  seems  to  me  that  that  of 
imputation  is  preferable.  It  is  worthy  of  remark  that  there  is  one 
case  in  which  the  master's  liability  is  really  based  on  his  negligence 
in  choosing  his  servant ;  and  in  that  case  the  negligence  is,  as  it 
reasonably  ought  to  be,  a  fiu;t  to  be  proved.  I  refer  to  the  liability 
of  the  master  to  one  servant  for  the  negligence  or  want  of  skill  of  a 
fellow-servant.^  Moreover  I  cannot  see  any  reason  for  putting  the 
responsibility  of  a  husband  for  his  wife's  conduct  upon  any  different 
theory  from  that  of  a  master  for  his  servant,  though  the  form  of 
acti<Mi  might  have  been  difierent  owing  to  the  necessity  of  making 
the  wife  a  party  to  the  suit.  But  it  would  hardly  occur  to  any  one 
to  say  that  the  husband  was  answerable  because  of  his  negligence  in 
uut  choosing  a  better  wife. 

For  the  above  reasons  I  incline  to  think  that  the  balance  of  proba- 
bility, notwithstanding  the  decisions  on  the  form  of  action,  is  in 
fiivor  of  the  view  that  the  master's  liability  must  be  legally  con- 
sidered as  arising  from  the  servant's  conduct  being  imputed  to  him, 
and  not  from  any  supposed  &ult  of  his  own. 

§  103.  Principal  and  Agent.  Most  of  what  has  been  said  about 
the  relation  of  master  and  servant  will  apply  to  that  of  principal  and 
agent ;  and  it  is  on  all  accounts  desirable  to  treat  the  two  alike.  It 
has  been  expressly  held  that  attomeys-at-law  represent  their  princi- 
pals, so  that  the  latter  may  be  directly  liable  for  the  trespasses  of  the 
former  though  not  specially  authorized.' 

§  104.  Public  Officers.     In  regard  to  the  conduct  of  public  offi- 
cers, a  distinction  appears.     If  an  officer  exercises  a  judicial  or  quamr- 
judicial  discretion,  as  a  magistrate  who  issues  a  warrant  for  the 
an«8t  of  a  person  on  a  comphunt  made  to  him  or  who  remands  a 
prisoner  brought  before  him,  or  a  policeman  who  decides  that  there 
is  a  proper  case  for  an  arrest  without  a  warrant  and  makes  the  arrest 
aooordingly,  and  if  the  conduct  is  not,  as  to  the  doer  himself,  entirely 
illegal  and  void  for  want  of  jurisdiction,  it  is  the  act  of  the  law,  and 
cannot  be  imputed  to  any  private  person,  even  though  in  fact  it  has 
been  done  when  it  should  not  have  been  and  at  the  special  request 
of  some  person.     The  person  at  whose  request  the  act  is  done  may 
be  liable,  but  not  directly  as  for  a  trespass.     The  ground  of  his 
liability  is  the  antecedent  act  of  his  own  by  which  he  set  the  law  in 

>  Gilman  v.  Eastern  B.  B.  Gorp^  10  Allen  233. 

'Collett  V,  Forter,  26  L.  J.  Ex.  412 ;  S.  C,  2  H.  &  N.  366. 
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But  this  would  equally  be  so  if  the  relation  of  master  and  servant 
did  not  exist.  On  the  other  hand^  if  there  is  no  such  special  authority 
or  approval,  so  that  the  existence  of  the  relation  is  the  cause  of  the 
master's  responsibility,  the  authorities  seem  to  be  in  fiivor  of  the 
rule  that  the  only  form  of  action  available  against  the  master  was 
case,  even  though  the  act  were  of  such  a  nature  that  trespass  would 
have  lain  for  it  against  the  servant.^ 

But  against  this  result  we  have  the  following  considerations.  The 
relation  of  master  and  servant  is  of  great  antiquity,  and  from  the 
first  the  master  has  been  largely  held  to  answer  for  his  servant's 
acts.  But  there  can  be  no  doubt  that  in  ancient  law  the  master's 
liability — except  when  it  rested  on  the  still  more  archaic  theory  of 
the  noxcB  deditio  * — was  on  the  ground,  of  imputation,  which,  as  I 
have  already  remarked,  is  in  accordance  with  the  habits  of  thought 
of  primitive  societies.  The  pater  famiUas  at  first  owned  and  repre- 
sented before  the  law  the  whole  familia,^  of  which  the  servants 
formed  a  part.*  Now  where  shall  we  draw  the  line,  if  we  say  that 
the  theory  has  changed  ?  When  did  the  change  take  place  ?  A 
still  stronger  reason  is  found  in  the  extreme  difficulty  of  finding  any 
formal  ground  upon  which  the  master's  responsibility  can  be  for 
l^al  purposes  conveniently  put.  The  actual  reason  for  holding  a 
master  liable  is  not  that  he  himself  is  usually  in  any  wise  to  blame. 
It  is  sometimes  said  that  he  is  answerable  for  his  negligence  in  select- 
ing so  bad  a  servant.*  But  this  equally  with  the  theory  of  imputa- 
tion is  a  mere  device  to  find  a  formal  basis  for  the  rule,  a  properly 
shaped  niche  in  the  l^al  fabric,  for  something  which  for  other  reasons 
it  is  desirable  to  place  there.  No  one  asserts  that  a  master  could 
discharge  himself  of  liability  to  a  third  person  for  his  servant's 
misdoings  by  proof  that  he  had  used  even  the  most  extreme  care  to 
get  a  good  servant.  The  presumption  of  negligence  on  the  part  of 
the  master,  if  it  is  necessary  to  resort  to  any  such,  must  be  made 
conclusive,  and  in  most  cases  will  be  a  violent  fiction.  If  this  pre- 
sumption expressed  the  real  ground  of  liability,  it  would  be  better 

1  Freeman  v.  Rosher,  18  L.  J.  Q.  B.  340 ;  S.  C,  13  Q.  B.  780;  Gortlon  v.  Bolt, 
18  L.  J.  Ex.  432 ;  S.  C,  4  Ex.  365 ;  see  also  J  100,  note  2. 

*  Holmes,  Lect  i. 

'  I  use  the  familiar  terms  of  the  Boman  law  although  the  state  of  things  deacrihed 
is  much  older. 

*  Maine  158,  201 ;  see  also  {  359. 

^  Aust.,  Lect.  xxvi ;  Inst,  iv,  5,  3 ;    D.  44,  7,  5,  6 ;  see  also  cases  in  {  100, 
note  2. 
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to  use  it  than  to  resort  to  a  fiction  like  that  of  imputation.  But  it 
does  not,  and  as  between  the  two  fictions,  it  seems  to  me  that  that  of 
imputation  is  preferable.  It  is  worthy  of  remark  that  there  is  one 
case  in  which  the  master's  liability  is  really  based  on  his  negligence 
in  choosing  his  servant ;  and  in  that  case  the  negligence  is,  as  it 
reasonably  ought  to  be,  a  &ct  to  be  proved.  I  refer  to  the  liability 
of  the  master  to  one  servant  for  the  negligence  or  want  of  skill  of  a 
fellow-servant.*  Moreover  I  cannot  see  any  reason  for  putting  the 
responsibility  of  a  husband  for  his  wife's  conduct  upon  any  difierent 
theory  from  that  of  a  master  for  his  servant,  though  the  form  of 
action  might  have  been  difierent  owing  to  the  necessity  of  making 
the  wife  a  party  to  the  suit.  But  it  would  hardly  occur  to  any  one 
to  say  that  the  husband  was  answerable  because  of  his  n^ligence  in 
uot  choosing  a  better  wife. 

For  the  above  reasons  I  incline  to  think  that  the  balance  of  proba- 
bility, notwithstanding  the  decisions  on  the  form  of  action,  is  in 
fiivor  of  the  view  that  the  master's  liability  must  be  l^ally  con- 
sidered as  arising  from  the  servant's  conduct  being  imputed  to  him, 
and  not  firom  any  supposed  &ult  of  his  own. 

§  103.  Frinoipal  and  Agent.  Most  of  what  has  been  said  about 
the  relation  of  master  and  servant  will  apply  to  that  of  principal  and 
agent ;  and  it  is  on  all  accounts  desirable  to  treat  the  two  alike.  It 
has  been  expressly  held  that  attorneys-at-law  represent  their  princi- 
pals, so  that  the  latter  may  be  directly  liable  for  the  trespasses  of  the 
former  though  not  specially  authorized.' 

§  104.  Public  Officers.  In  r^ard  to  the  conduct  of  public  offi- 
oeK,  a  distinction  appears.  If  an  officer  exercises  a  judicial  or  quamr- 
judicial  discretion,  as  a  magistrate  who  issues  a  warrant  for  the 
arrest  of  a  person  on  a  complaint  made  to  him  or  who  remands  a 
prisoner  brought  before  him,  or  a  policeman  who  decides  that  there 
is  a  proper  case  for  an  arrest  without  a  warrant  and  makes  the  arrest 
accordingly,  and  if  the  conduct  is  not,  as  to  the  doer  himself,  entirely 
illegal  and  void  for  want  of  jurisdiction,  it  is  the  act  of  the  law,  and 
cannot  be  imputed  to  any  private  person,  even  though  in  fact  it  has 
been  done  when  it  should  not  have  been  and  at  the  special  request 
of  some  person.  The  person  at  whose  request  the  act  is  done  may 
be  liable,  but  not  directly  as  for  a  trespass.  The  ground  of  his 
liability  is  the  antecedent  act  of  his  own  by  which  he  set  the  law  in 

1  Oilman  v.  Eastern  B.  R  Gorp^  10  Al]ai  233. 

'Gollett  V.  Foster,  26  K  J.  Ex.  412 ;  S.  C,  2  H.  &  N.  356. 
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motion^  of  which  the  act  of  the  officer  was  the  consequence.  Malice 
is  generally  essential  to  liability ;  and  if  the  act  results  in  the  impris- 
onment of  another,  the  action,  according  to  the  old  forms,  should 
be  case  for  a  malicious  prosecution  or  arrest,  not  trespass  for  fidse 
imprisonment.^  But  if  the  officer  act  merely  ministerially,  not  be- 
ing called  upon  to  exercise  any  such  discretion,  as  where  a  sheriff 
serves  a  writ  or  a  gaoler  receives  a  person  into  custody,  or  if  he  has 
no  jurisdiction  at  all  over  the  matter  in  which  he  purports  to  exer- 
cise it,  so  that  no  exercise  of  such  discretion  is  legally  possible,  then 
if  the  act  is  done  by  the  procurement  of  a  private  person  or  is  ratified 
by  him,  so  as  to  bring  it  under  the  general  rule  of  imputation  which 
applies  where  there  is  no  status  or  quam-etAtus,  that  rule  applies 
and  the  act  is  imputed  to  the  person  who  procures  or  ratifies  it.  He 
may  be  liable  in  trespass  and  for  false  imprisonment.'  This  is  true 
even  in  those  cases  where  a  warrant,  though  essentially  bad,  is  good 
on  its  &ce  and  so,  by  an  exception  to  the  general  rule,  is  allowed  to 
protect  the  officer.  His  acts  are  nevertheless  imputed  to  the  person 
who  causes  them  to  be  done,  and  when  so  imputed  .may  amount  to 
an  actionable  wrong  on  the  part  of  the  latter.' 

§  105.  Imputation  to  Bar  a  Remedy.  Besides  the  cases  where 
the  conduct  of  one  person  19  imputed  to  another  for  the  purpose  of 
making  the  latter  liable  as  for  a  wrong,  there  are  others  where  the 
imputation  is  merely  to  bar  a  remedy.  Whenever  conduct  can  be 
imputed  for  the  former  purpose  it  can  for  the  latter.  But  there  are 
at  least  two  classes  of  cases  in  which  a  person  may  perhaps  be  affi^cted 
by  the  contributory  misconduct  of  another  so  as  to  be  prevented  from 
recovering  against  a  third  person,  although  such  conduct  could  not 
be  charged  against  him  as  a  direct  ground  of  liability.  These  are,  first, 
where  one  person  is  permitted  to  exercise  the  rights  of  another,  and, 
secondly,  where  a  person  on  account  of  mental  imbecility  or  for  other 
reasons  is  put  under  the  control  of  another.  Under  the  first,  such 
questions  arise  as  how  far  master  and  servant,  landlord  and  tenant, 
host  and  guest,  or  a  passenger  in  a  public  vehicle  and  the  person 
managing  the  vehicle  are  to  be  barred  of  their  remedies  against  third 

» West  V,  Smallwood,  7  L.  J.  Ex.  144 ;  8.  C^  3  M.  <&  W.  418 ;  Green  v.  Elgie,  14 
L.  J.Q.B.162;  S.  C, 2  Q.  B.  09 ;  Lock  r.  Ashton,  18  L.  J. Q- B.  76 ;  S.C.,  12Q.B. 
871. 

*  Eggington  v.  Mayor  of  Lichfield,  24  L.  J.  Q.  B.  360 ;  S.  C,  5  El.  <&  Bl.  100 ;  see 
abso  note  1  above. 

'  Olliott  V.  Bessey,  2  W.  Jone)  214 ;  Hackett  v.  King,  6  Allen  68 ;  and  see  notes  1 
and  2  above. 
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persons  by  each  other's  contributory  negligence ;  while  under  the 
second  we  have  to  inquire  to  what  extent  young  children,  lunatics, 
etc,  are  affected  by  the  contributory  misconduct  of  the  persons  in 
ckaige  of  them.  There  is  much  conflict  among  the  decisions  upon 
both  sets  of  questions  ;^  but  it  is  not  necessary  to  discuss  them  at 
liiige  here. 

In  both  of  these  classes  of  cases  the  theory  is  evidently  that  of 
imputation.  The  trespass  test  of  course  does  not  apply ;  but,  besides 
the  fiict  that  the  language  of  the  judges  supports  that  view  by  putting 
the  decisions  on  the  ground  of  the  "identification"  of  the  plaintiff 
with  the  party  whose  conduct  is  charged  against  him,^  there  is  a  dif- 
ficalty  even  greater  than  in  the  case  of  master  and  servant  in  finding 
any  other  theory  that  will  fit.  A  very  young  child,  an  infant  per- 
haps of  a  few  days  old,  will  be  barred  by  the  negligence  of  its 
mother,  for  example.  It  is  plainly  absurd  to  make  this  depend  upon 
any  presumed  n^ligenoe  or  other  misconduct  of  the  child.  We  are 
forced  to  resort  to  the  imputation  theory.  An  attempt  has  been 
made  to  put  this  upon  the  ground  of  an  implied  contract.  A  child 
traveling  by  rail  in  charge  of  its  grandmother  was  refiised  a  remedy 
for  damage  occasioned  by  the  negligence  of  the  railroad  company  be- 
cause of  the  contributory  negligence  of  the  grandmother.  The  court 
said  that  it  was  a  part  of  the  contract  with  the  company  that  the 
diild  should  have  a  proper  person  to  attend  to  it.*  But  whether 
this  was  the  right  view  in  that  particular  case  or  not,  it  evidently 
will  not  cover  all  cases;  because  often  there  is  no  contract  at  all,  as, 
for  example,  if  a  mother  with  her  child  in  her  arms  should  n^li- 
gently  attempt  to  cross  a  railroad  track  in  front  of  a  moving^  train. 

a— RESPONSIBILITY  FOE  THE  CONDUCT  OF  ANIMAM. 

§  106.  Intentionally  Causing  an  Act  of  an  Animal.  If  one 
intentionally  causes  an  act  of  any  animal,  as  by  setting  his  dog  upon 
another's  cattle,  turning  another's  horse  into  the  highway,  whereby 
he  is  lost,*  or  purposely  driving  over  another  in  the  street,  there 

'Shear.  &  BeHf.,  i  46,  note,  and  {{  48-^2,  citing  many  cases. 

'Thorogood  v,  Bryan,  18  L.  J.  C.  P.  837 ;  S.  C,  8  C.  B.  115 ;  Child  v,  Heam,  43 
L  J.  Ex.  100;  S.  C,  L.  B.  9  Ex.  176 ;  Armstrong  v.  Lancashire  and  Yorkshire  By. 
Co.,  44  L.  J.  Ex.  89;  S.  C^  L.  B.  10  Ex.  47;  Bartlett  v.  Boston  Gas-light  Co.,  1^ 
Mao.  209. 

*  Waite  V.  N.  East.  By.  Co.,  28  L.  J.  Q.  6.  258 ;  S.  C,  E.  B.  &  E.  719. 

'Bol7v.Beed,39N.H.461. 
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seems  no  reason  why  he  should  not  become  liable  to  the  same  extent 
and  on  the  same  theory  as  if  the  act  were  that  of  a  human  being. 
He  may  be  guilty  of  a  trespass/ 

§  107.  Liability  from  the  Possession  or  Control  of  the  Animal. 
The  question  that  presents  some  difficulty  is,  what  is  the  theoiy  of 
that  responsibility  which  flows  from  the  mere  possession  or  control 
of  the  animal?  Here  the  application  of  the  trespass  test  leads  to 
inconsistencies.  The  possessor  of  cattle  which  strayed  into  another's 
close  was  formerly  liable  in  trespass ;  but,  on  the  other  hand,  for  in- 
juries to  the  person  by  the  attacks  of  ferocious  animals  the  form  of 
action  was  case,  although  the  act  done  by  the  animal  is  equally 
a  trespass  in  its  own  nature.  These  latter  actions  are  however  brought 
as  for  a  breach  of  duty,  either  in  keeping  such  an  animal  at  all 
or  else  in  not  using  the  care  necessary  to  prevent  it  from  doing  the 
mischief.^  Now  there  does  not  seem  to  be  any  reason  for  mak- 
ing a  distinction  as  to  the  theory  of  liability  here.  Why  should  the 
person  in  control  of  a  horse  be  directly  liable  in  trespass  if  the  ani- 
mal escapes  from  his  custody  and  strays  into  a  neighbor's  field  and 
only  liable  in  an  action  on  the  case  if  he  kicks  or  bites  some  one  in 
the  course  of  his  straying  ?  Note,  that  this  is  not  a  question  whether 
he  ought  to  be  held  answerable  at  all  or  not  nor  whether  the 
plaintiff  ought  to  be  required  to  prove  the  sdenier.  There  are 
good  and  substantial  reasons  why  the  possessor  of  a  horse  should 
be  liable  for  a  breach  of  close  committed  by  the  animal  without 
any  such  proof  and  not  liable  for  his  kicking  or  biting  unless  the 
sdenier  be  proved.'  And  perhaps  the  necessity  of  proving  the  ^denier 
in  the  latter  case  was  what  stood  in  the  way  of  using  the  action  of 
trespass.  The  question  is,  is  there  at  present  any  reason  for  a  diflfer- 
ence  in  the  theory  of  liability  ?  Every  one  knows  that  horses  and 
cattle  will  usually  stray  and  enter  upon  land,  if  they  get  a  chance, 
just  as  every  one  knows  that  bears  or  tigers  will  bite  mankind.  Hence 
for  these  sorts  of  mischief  done  by  such  animals  no  scienter  need  be 
proved.  Dogs  and  horses  on  the  other  hand  have  not  usually  any 
propensity  to  do  harm  to  persons;  hence,  if  in  any  particular 
animal  this  propensity  exists,  the  party  sought  to  be  charged  must 

^Boby  V.  Beed,  mpra;  The  Qaeen  v.  Pratt,  24  L.  J.  M.  C.  113;  S.  G^  4  El.  <& 
B.  860. 

•May f.  Buidett,  16  L.  J.  Q.  B.  64;  S.  C,  9  Q.  B.  101 ;  Card  v.  Case,  17  L.  J.  C. 
P.  124;  S.  C,  6  C.  B.  622;  Cox  v,  Burbridge,  32  L.  J.  C.  P.  89;  8.  C,  13  C.  R 
^.  a  430;  Cooke  v.  Waring,  32  L.  J.  Ex.  262;  S.  C^  2  H.  <&  C.  332;8ee  alsoi4S9. 

**  Cox  V.  Burbridge,  mpra^    see  also  {  1057. 
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be  shown  to  have  known  it.  But  when  this  is  once  shown,  the 
animal  is  put  upon  precisely  the  same  footing  as  those  that  usually 
have  such  a  propensity.  The  duty  to  keep  cattle  from  entering 
apon  land  or  to  keep  ordinarily  ferocious  animals  from  attacking 
mankind  and  the  duty  to  keep  animals  of  an  ordinarily  harmless 

inclined  to  do,  seem  to  me  to  be  of  precisely  tKe  same  nature.  If 
the  act  of  the  creature  is  imputed  in  the  one  case,  it  should  be  in  the 
other;  if  in  either  case  the  liability  does  not  arise  from  the  imputa- 
tion of  the  act,  it  should  not  in  the  other  be  considered  as  so  arising. 
Hence  the  trespass  test,  which  separates  these  duties  that  obviously 
belong  together,  cannot  here  be  relied  upon. 

However  we  have  something  else  to  guide  us.  The  duty  as  to 
animals  is  clearly  analogous  to,  and  indeed  appears  to  me  identical 
with,  the  duty  that  a  person  comes  under  who  has  in  his  control 
a  thing  which  has  a  tendency  to  escape  and  do  damage,  such  as 
gunpowder,  a  reservoir  of  water  or  a  poisonous  tree  growing  near 
to  his  neighbor's  boundary  line  and  liable  to  grow  over  it.  What 
things  tall  under  this  head,  and  what  the  duties  are  of  the  con- 
trollers of  them,  will  be  discussed  hereafter.^  Speaking  generally 
we  may  say  that  a  person  who  has  control  of  such  a  thing  and 
who  knows  or  ought  to  know  its  dangerous  nature  must  pre- 
ymt  it  from  breaking  out  and  doing  the  harm  that  it  has  a  natural 
tendency  to  do;  or  in  some  of  the  United  States  must  use  due 
care  only  to  prevent  it.  If  such  harm  is  done  by  it,  the  action,, 
nnder  the  common-law  system,  would  not  be  trespass  but  case  for 
the  omission  to  do  the  acts  necessary  to  keep  it  safely.  There- 
can  of  course  be  no  imputation,  because  there  is  no  act  on  the- 
part  of  the  thing.  Although  an  animal  may  do  acts,  and  there- 
b  no  theoretical  difBcully  in  imputing  such  acts  to  a  person  and 
tiins  holding  him  answerable  for  them,  which,  as  we  have  seen,*^ 
is  in  &ct  sometimes  done,  still  it  seems  likely  that  the  more  con- 
Teniait  way  is  to  put  the  liability  for  the  acts  of  animals  arising: 
from  the  possession  or  control  of  them  on  the  same  ground  with, 
tbat  for  other  dangerous  things. 

1  Ch.  Xm,  Div.  n,  Subdiv.  2.  »  See  J 106. 


CHAPTER  VI.— DUTIES  AND  RIGHTS  IN  GENERAL. 

I.— DUTIES. 

§  108.  Meaning  of  Duty.  A  person  who  is  commanded  or  for- 
bidden by  law  to  do  an  act  is  under  a  l^al  duty  to  do  or  not  to  do 
it.  A  l^al  duty  is  the  condition  of  one  who  is  so  commanded  or 
forbidden. 

§  109.  To  Whom  Duties  are  Owed.  Every  duty  is  owed  to 
some  other  person  who  has  the  power  to  cause  the  sanction  to  be 
inflicted  if  the  duty  is  broken.  Some  duties  are  owed  only  to  the 
sovereign ;  and  if  these  are  broken  the  proceedings  to  inflict  the 
sanction  are  taken  by  the  persons  who  act  as  the  representatives  of 
the  sovereign  and  in  his  name.  Violations  of  such  duties  are  usually 
called  crimes ;  but  not  always,  for  the  sovereign  may  hold  property 
or  enter  into  contracts,  and  the  duties  that  then  arise  in  his  &vor  are 
similar  to  those  arising  in  favor  of  private  persons  in  the  like  situa- 
tions, and  a  breach  of  them  may  amount  to  a  mere  civil  injuiy. 
Duties  owed  to  the  sovereign  are  often  for  convenience  sake  put  into 
the  form  of  duties  to  some  public  ofiicer  who  represents  the  sovereign. 

Other  duties  are  owed  to  private  persons;  and  if  these  are  violated 
the  sanction  is  inflicted  in  such  person's  name  and  only  at  his  request 
The  sovereign  indeed  furnishes  the  means  of  redress,  such  as  courts 
and  officers,  but  does  not  spontaneously  take  any  steps  in  the  matter. 
It  seems  to  be  a  mere  question  of  words,  whether  we  say  that  these 
last  named  duties  are  owed  to  private  persons  only,  or  that  all  duties 
are  owed  to  the  sovereign,  some  to  him  alone  and  others  also  to 
private  persons. 

How  it  is  known  who  the  person  is  to  whom  any  particular  duty 
is  owed  cannot  conveniently  be  here  explained,  but  will  be  shown 
further  on.^ 

§  110.  The  Elements  of  a  Legal  Duty.  A  l^al  duty  implies 
the  following  elements  :  (1)  A  person  on  whom  the  duty  rests,  who 
is  called  the  person  of  inherence  of  the  duty,   (2)  A  person  to 

^  See  i  124. 
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whom  it  18  owed,  who  may  be  designated  as  the  person  of  incidence/ 
and  (3)  Certain  acts  or  omissions,  <x)n6tltuting  the  content  of  the 
datv. 

The  content  of  a  duty  may  consist  of  acts  or  omissions  or  both. 
Bat  omissions,  being  purely  negative,  can  only  be  described  by 
describing  the  acts  which  are  to  be  omitted.  Hence  a  description  of 
a  legal  duty  must  be  for  the  most  part  a  description  of  the  acts  com- 
manded or  forbidden.  A  rule  of  law  must  contain  such  a  descrip- 
tion, together  with  a  conmmnd  to  do  or  omit  the  acts  described. 
Bat  acts  in  the  strict  l^al  sense  are  never  as  such  described  in  rules 
of  law  nor  commanded  or  forbidden.  Acts  in  and  by  themselves 
are  indiflerent  in  their  legal  character.  All  the  acts,  for  example, 
whidi  are  done  by  a  man  in  murdering  another  by  shooting  him 
with  a  pistol,  the  motions  of  his  arm  and  hand  by  which  the  pistol 
is  aimed  and  discharged,  would  be  perfectly  lawful  if  the  actor  had 
DO  pistol  in  his  hand,  or  if  no  onestood  in  front  of  it,  or  even,  in 
some  cases,  if  the  pistol  were  not  loaded.  Acts  are  always  described 
for  legal  purposes  by  reference  to  some  circumstances  additional  to 
and  connected  with  them,  whose  presence  imparts  to  them  their  good 
or  bad  legal  character. 

These  may  be  (1)  The  actual  consequences  of  the  act,  (2)  Its  prob- 
able consequences  at  the  time  of  doing  or  omitting  it,  or  (3)  The 
state  of  mind  of  the  actor.  Hence  we  have  a  threefold  division  of 
dnties ;  though  it  must  be  remarked  that  the  same  duty  may  be  de- 
fined by  reference  to  more  than  one  set  of  circumstances,  and  so  faU 
at  the  same  time  under  two  classes*.  For  example,  in  burglary  the 
doty  broken  is  a  duty  not  to  so  act  as  to  cause  certain  consequences 
to  ensue  (the  breaking  and  entering),  having  at  the  same  time  a  cer- 
tam  state  of  mind  (the  intent  to  commit  a  felony). 

§  111.  Claaaifteation  of  Dutiea  by  the  Deflnitional  Ciretimatances 
of  the  Acts.  First,  we  have  what  may  be  called  peremptory  duties, 
which  are  defined  by  reference  to  the  actual  consequences  of  the  act. 
Here  the  law  sets  before  a  man  a  certain  result  and  commands  or 
forbids  him  peremptorily  to  act  so  as  to  bring  about  that  result. 
The  law  does  not  specify  the  acts.  If  the  result  is  commanded,  the 
person  must  do  such  acts,  whatever  they  are,  as  may  be  necessary  to 
attain  it ;  if  forbidden,  he  must  abstain  from  all  acts  whatsoever  which 

'  Th«  ezpresBions  person  of  inheienoe  and  person  of  incidence  I  have  borrowed 
from  Profenor  Holland,  who  however,  uses  them  only  of  rights^  not  of  duties.  Holl. 
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if  done  would  be  followed  by  it.  He  acts  or  abstains  at  his  peril. 
Results  so  oommanded  or  forbidden  we  may  call  the  definitional 
consequences  of  the  act  or  of  the  duty.  An  example  of  this  kind  of 
duty  is  the  obligation  to  pay  a  debt.  The  debtor  must  do  whatever 
acts  are  necessary  to  accomplish  the  payment,  or  at  least  a  tender. 
If  he  does  not  do  so,  he  is  guilty  of  a  wrong ;  and  the  law  will  not 
inquire  what  his  state  of  mind  was  nor  why  he  fidled,  nor  allow  him 
to  excuse  himself,  even  firom  the  payment  of  costs,  by  showing  that 
he  was  prevented  by  inevitable  accident  only  and  not  by  any  fiiult 
of  his  own  fit)m  paying.  Another  duty  of  this  class  is  not  to  re- 
move the  support  from  land  so  as  to  cause  it  to  cave  in.^  Duties  of 
this  sort,  however,  may  have  exceptions  which  fidl  under  other 
classes.  Thus  persons  having  charge  of  the  construction  of  public 
works  may  be  specially  authorized  to  make  excavations  which  will 
or  may  cause  adjacent  land  to  cave  in,  and  this  authority  may  be 
limited  by  the  condition  of  acting  in  good  faith  and  with  reasonable 
care. 

Secondly,  the  law  does  not  generally  require  a  person  to  act  or 
abstain  at  his  peril ;  but,  though  it  holds  up  to  him  a  certain  end  to  be 
sought,  it  demands  from  him  only  efforts  towards  that  end,  not  its 
realization  at  all  events.  In  such  cases  the  duty  is  not  defined  by 
reference  to  actual  consequences.  The  law  places  before  the  party 
certain  possible  consequences  of  his  conduct  as  its  end,  and  then 
calls  upon  him  to  use  reasonable  endeavors  or  due  care  and  dili- 
gence for  its  attainment.  If  he  does  this,  he  has  performed  his  duty, 
though  his  endeavors  prove  unsuccessful  and  the  end  sought  is  not 
in  &ct  attained.  These  duties  may  be  appropriately  named  duties 
of  choice,  and  the  end  thus  set  before  the  party  the  definitional  end 
of  the  duty.  Most  duties  as  to  intention,  negligence,  malice  and 
fraud,  as  those  words  are  commonly  used  in  our  law,  fidl  into  this 
class.'  The  duty  of  a  partner,  for  instance,  is  also  commonly  to  use 
due  diligence  to  promote  the  interests  of  the  firm,  but  he  is  not 
peremptorily  bound  to  insure  its  prosperity. 

Thirdly,  some  duties  are  defined  by  reference  to  the  state  of  mind 
of  the  party  which  accompanies  or  prompts  to  the  act.  Such  is  the 
duty  in  §  469,  not  to  do  any  act  with  the  intention  of  thereby  caus- 
ing pecuniary  loss  to  another;  and  duties  whose  breach  involves 

^  See  H21 ;  Humphries  r.  Brogden,  12  Q.  B.  N.  8.  739 ;  S.  C^  20  L.  J.  Q.  B.  10 ;  Oil- 
more  v.  Driscoll,  122  Mass.  199. 
»Ch.VIII,IX. 
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adnal  intention,  or  malice  generally.  These  may  be  designated  as 
duties  of  intent,  although  they  perhaps  include,  or  might  conceivably 
include,  a  few  duties  where  intention  is  not  an  element  in  the  defini- 
tional state  of  mind. 

§  112.  Duties  as  to  Events.  There  are  two  apparent  exceptions 
to  the  principle  that  the  content  of  a  duty  consists,  positively  or 
n^ativdy,  of  acts.  One  occurs  where  a  retrospective  law  apparently 
creates  a  duty  in  the  past.  This  has  been  already  explained.^  The 
other  is  where  a  person  binds  himself  by  contract  for  the  act  of 
another  or  even  for  the  mere  happening  of  an  event  or  the  existence 
of  a  state  of  hcts,  as  in  the  covenants  for  quiet  enjoyment  or  against 
incumbrances  in  deeds  of  real  property.  But  these  too  are  only 
apparent  exceptions,  the  contract  being  in  substance  one  of  indemnity 
and  thus  concerned  with  the  fiiture  conduct  of  the  parties,  i.  «.,  the 
payment  of  money.* 

IL— CORRESPONDENT  RIGHTa 

§  113.  The  Nature  of  Ck>rre8pondent  Bights.  The  word  right  is 
used  in  law  in  four  different  senses,  which  it  will  be  necessary  to 
describe  separately.  In  all  of  these  senses,  with  the  doubtAil  excep- 
tion of  the  last,  rights  may  be  said  to  in  some  way  correspond  to 
duties ;  the  word  right  always  connotes  the  idea  of  duty.  But  the 
species  of  rights  that  I  intend  to  describe  first  correspond  so  much 
more  directly  and  specifically  to  particular  duties  that  they  may 
appropriately  be  distinguished  from  the  others  by  the  name  of  cor- 
respondent rights. 

The  person  to  whom  a  duty  is  owed  has  a  right  to  have  the  acts 
which  compose  the  content  of  the  duty  done  or  omitted.  A  right  of 
this  kind  is  the  condition  of  having  a  duty  owed  to  one^s  self.  Such  a 
right  may  be  analyzed  in  the  same  manner  as  a  duty.  The  person 
having  the  right,  who  is  of  course  the  person  of  incidence  of  the 
duty,  is  the  person  of  inherence  of  the  right ;  the  person  against 
whom  the  right  exists,  the  person  of  inherence,  that  is,  of  the  cor- 
responding duty,  becomes  the  person  of  incidence  of  the  right;  and 
the  content  of  the  right  is  the  same  as  that  of 'the  duty.  This 
agrees  with  Austin's  description  of  a  right,  except  that  he  uses 
the  word  object  to  denote  the  act  or  omission  which  I  have  called 

'  See  2  16.  *  Richard  v.  Bent^  59  111.  38 ;  S.  C,  14  Am.  Rep.  1. 
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the  content.^  The  analysis  is  the  same  as  that  given  by  Pro- 
fessor Holland — ^though  he  does  not  apply  it  to  duties,  but  only  to 
rights — with  this  difference,  that  he  inserts  as  a  fourth  element  in 
some  rights  a  thing  as  the  subject,  or  as  he  prefers  to  call  it,  following 
the  Grerman  jurists,  the  object,  of  the  right.'  But  rights  of  this  kind 
can  hardly  be  said  to  have  subjects ;  these  belong  more  properly  to 
the  sort  of  rights  that  I  shall  hereafter  call  protected  rights.^  Both 
Austin  and  Professor  Holland,  however,  consider  their  description 
and  analysis  as  applicable  to  rights  generally,  not  discriminating 
between  correspondent  rights  and  the  other  sorts. 

§  114.  The  Identity  of  the  Duty  and  the  Correspondent  Bight 
The  most  important  proposition  in  r^ard  to  this  kind  of  rights  is 
that  the  words  duty  and  right,  which  seem  to  stand  opposed  to  one 
another,  are  really  but  two  names  for  the  same  thing.^  The  law 
creates  a  certain  tie  or  relation  between  two  persons.  Looked  at  from 
the  standpoint  of  one,  it  is  a  right  against  the  other;  from  the  latter's 
point  of  view  it  is  a  duty  owed  to  the  former.  The  duty  and  the 
right  are  two  aspects  of  the  same  &ct.  It  follows  from  this  that  the 
existence  of  the  one  can  never  be  inferred  from  that  of  the  other. 
To  say,  "A  has  a  right  against  B,  therefore  B  owes  a  duty  to  A,''  or 
more  specifically,  ^^  Sambo,  a  slave,  has  a  right  to  be  free,  therefore  his 
master  ought  to  set  him  free,''  is  to  talk  nonsense,  if  correspondent 
rights  are  meant.  The  'therefore''  has  no  meaning ;  the  conclusion 
is  known  in  knowing  the  premise,  since  they  are  really  the  same 
proposition.  Nor  can  one  be  used  in  any  way  to  define  or  explain 
the  other.  No  duty  can  be  described  as  a  duty  not  to  act  so  as  to 
impair  or  violate  a  particular  correspondent  right;  since  the  acts 
that  form  the  common  content  of  both  the  duty  and  the  right  must 
be  fully  defined  in  describing  either,  and  then  both  are  known  at 
once. 

Also  the  same  act  or  omission  that  violates  the  duty  violates  at 
the  same  time  and  equally  the  right.  The  violation  of  one  cannot 
follow  or  be  a  consequence  of  that  of  the  other,  but  is  identical  with 
it.  For  example,  suppose  that  a  city  is  charged  by  statute  with  the 
duty  of  keeping  its  streets  in  repair  and  n^ligently  allows  a  dan- 
gerous hole  in  one  of  them  to  remain  open  and  unguarded.  A, 
passing  along  the  road  at  night  and  using  due  care,  falls  into  the 
hole  and  breaks  his  leg.     The  first  impulse  of  any  one  on  being 

^  Aust.,  Lect.  xiv,  xvii.  '  HoU.  63. 

'  See  Div.  IV,  iv^.  *  Aust^  Lect.  xvii. 
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asked  what  duty  the  citj  had  broken  woald  be  to  reply,  the  duty  to 
keep  the  street  in  repair,  or  at  least  to  use  due  diligence  to  keep  it 
in  repair,  and  if  asked  what  right  of  A's  was  violated  to  answer,  his 
right  of  personal  security.  But  this  brings  up  difficulties.  If  the 
statement  of  the  duty  is  correct,  then  it  was  broken  as  soon  as  the 
street  was  allowed  to  remain  in  the  unsafe  condition  and  a  reasonable 
opportunity  had  been  presented  for  making  the  repairs,  and  before 
A  fell  into  the  hole;  and  it  would  equally  have  been  broken  had  A 
never  fidlen  in  at  all.  Consequently  whatever  right  of  this  kind 
corresponded  to  the  duty  must  have  been  at  the  same  time  violated. 
Bat  A's  right  of  personal  security  was  not  violated  until  he  was  actu- 
ally hurt.  On  the  other  hand,  if  we  say  that  the  duty  ought  to  be 
otherwise  expressed,  so  that  the  duty  itself  should  not  be  considered  as 
broken  at  all  till  the  right  of  personal  security  was  actually  violated, 
we  only  escape  one  difficulty  to  run  into  another.  Aside  from  the 
bet  that  it  is  a  departure  from  the  common  and  plain  use  of  lan- 
guage to  speak  of  the  duty  itself  as  a  duty  not  to  harm  others  by 
leaving  the  road  out  of  repair  instead  of  simply  a  duty  to  repair  the 
road,  it  becomes  exceedingly  hard  to  define  the  duty  in  the  form  re- 
quired. As  it  happened,  it  was  A's  right  of  personal  security  that 
was  violated ;  but  if  his  horse  or  his  wife  had  happened  to  &11  in 
instead  of  himself,  it  would  have  been  a  very  different  right.  Hence 
the  duty  must  be  so  defined  as  to  include  all  possible  ways  in  which 
any  kind  of  right  might  be  violated  and  yet  without  introducing  the 
notion  of  right  into  the  definition.  For  instance,  we  cannot  say  that 
the  duty  consists,  or  partly  consists,  in  keeping  the  road  in  such  a 
state  of  repair  that  no  person's  property  shall  be  injured,  or,  what 
means  the  same  thing,  that  no  one's  property  rights  shall  be  violated, 
through  its  defective  condition,  since,  assuming  that  we  are  speaking 
of  correspondent  rights,  we  do  not  know  what  the  property  rights 
are  which  might  be  violated,  nor  even  that  any  such  rights  exist,  so 
long  as  we  are  ignorant  of  the  content  of  the  duty  to  repair.  The 
way  out  of  these  difficulties  lies  through  the  fact  that  the  rights 
of  personal  security  and  property  and  the  husband's  right  in 
his  wife,  which  might  suffer  violation  by  means  of  a  defective 
highway,  are  not  correspondent  rights  at  all;  but  the  instance 
is  put  here  for  the  sake  of  illustrating  the  relation  between  cor- 
respondent rights  and  duties  and  the  importance  of  getting  a  clear 
conception  of  the  content  of  each  legal  duty  and  right  with  which 
we  deal 
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§  116.  Jural  Belations.  There  is  no  name  in  our  law  to  denote 
this  relation  between  two  persons,  which  as  to  one  is  a  duty  and  as 
to  the  other  a  right,  as  contemplated  indifferently  from  either  point 
of  view.  This  is  because  correspondent  rights  as  such  rarely  need 
to  be  taken  notice  of  for  legal  purposes.  When  the  relation  comes 
into  notice  at  all,  it  is  usually  under  its  aspect  as  a  duty.  However 
since  it  will  be  convenient  to  have  a  word  that  may  be  applied  either 
to  duties  or  their  correspondent  rights,  I  shall  use  the  expression 
"jural  relation/^ 

III.— PERMISSIVE  RIGHTS. 

§  116.  The  Nature  of  Permissive  Bights.  The  second  kind  of 
rights  may  be  appropriately  called  permissive  rights.  A  person  is 
said  to  have  a  right  to  do  or  omit  an  act  when  he  is  not  forbidden 
nor  commanded  to  do  it.  A  permissive  right  is  the  condition  of 
uot  being  under  a  duty.  These  rights  are  chiefly  important  in  con- 
nection with  the  subject  of  property,  in  which  connection  I  shall 
describe  some  of  the  more  important  of  them.* 

§117.  Bights  Given  by  License.  A  license  confers  upon  the 
licensee  only  a  permissive  right.  In  practice  very  nice  questions 
frequently  arise,  particularly  when  the  permission  has  been  paid  for, 
whether  the  right  is  a  mere  license  or  a  right  of  a  diflferent  sort.* 
This  however  does  not  touch  the  theory  of  permissive  rights.  The 
distinction  between  permissive  rights  and  those  of  other  kinds  is  in 
its  nature  quite  plain.  Also  when  the  right  waived  by  a  license 
is  one  that  exists  against  the  licenser  only,  as  a  contract  right,  it 
is  not  always  easy  to  say  whether  a  given  transaction  amounts  to 
a  mere  license  to  do  acts  in  violation  of  the  right  or  to  a  complete 
destruction  or  alteration  of  the  contract  obligation.*  But  this  diffi- 
culty too  is  merely  one  of  practical  application. 

§  118.  Difference  Between  Bight  and  Power.  There  is  a  very 
important  difference  between  a  permissive  right  to  do  an  act  and  a 
l^al  power  or  capability  to  do  it.  A  little  confiision  has  arisen  on 
this  subject.  One  may  plainly  be  under  a  duty  not  to  do  an  act 
without  being  made  l^aily  incapable  of  doing  it.     If  A  contracts 

I  Ch.  XII. 

•Wood  V.  Leadbitter,  13  M.  &  W.  838 j  S.  C,  14  L.  J.  Ex.  161.     See  also  mil 
V,  Tapper,  {  378. 
■  Tyers  V,  Bosedale,  etc.,  Iron  Co.,  L.  B.  10  Ex.  195 ;  S.  C,  44  L.  J.  Ex.  130. 
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to  convey  his  land  to  B  and  then  in  violation  of  his  contract  con- 
ve^B  it  to  C^  C  gets  a  perfectly  good  legal  title.  A  ought  not  to 
convey  to  C^  but  he  can.  The  most  important  example  of  the 
oonfiusion  between  power  and  right  is  found  in  some  of  the  decisions 
on  the  efiect  of  acts  purporting  to  be  acts  of  corporations  which  are 
uAto  vires  of  the  corporation.  In  the  United  States  at  least  there 
are  two  conflicting  theories  as  to  the  effect  of  such  acts^  neither  of 
which  has  yet  succeeded  in  getting  itself  established  to  the  exclu- 
sion of  the  other.  All  agree  that  the  "  powers "  of  a  corporation 
are  sndi  only  as  are  given  it  by  its  charter  or  other  constating  docu* 
ments.^  But  while  one  set  of  authorities  holds  that  the  so-called 
powers  are  really  powers  in  the  strict  sense^  i,  e,,  capacities  to  act^  so 
that  the  corporation  cannot  do  any  acts  at  all  in  excess  of  them,  and 
any  acts  so  done  are  simply  not  the  acts  of  the  corporation  and 
in  no  way  binding  upon  it,  others  maintain  that  powers  in  this 
sense  mean  simply  permissive  rights;  that  the  powers,  in  the 
proper  sense,  of  a  corporation  flow  from  its  l^al  personality, 
that  being  a  person  it  can  do  any  act  that  persons  in  general 
can  except  so  fiir  as  its  peculiar  immaterial  nature  incapacitates 
it,  and  that  therefore  acts  ulira  vireSy  though  truly  its  acts,  are  simply 
acts  which  it  ought  not  to  do.*  The  former  theory  seems  to  be 
established  in  England.'  Sometimes,  for  convenience,  the  difference 
between  powers  and  rights  is  deliberately  disregarded,  as  where  a 
covenant  not  to  sue  is  held  equivalent  to  a  release,  to  avoid  cir* 
cQity  of  action. 

IV.— PROTECTED  EIGHTS. 

§  119.  The  Nature  of  Protected  Bights.  The  third  meaning  of 
the  word  right  is  the  most  important.  Such  rights  as  that  of  per- 
sonal security,  of  reputation  or  of  property  plainly  are  not  simply 
rights  of  either  of  the  two  kinds  already  described.  If  they  are  to 
be  expressed  in  terms  of  correspondent  and  permissive  rights  at  all, 
they  must  be  r^arded  as  large  and  complex  groups  of  such  rights. 
But  even  such  a  conception  of  them  is  not  adequate  to  the  needs  of 

*  For  OM  of  word  <'  constating/'  see  Brioe  36. 

'  Dirtmoaih  College  v.  Woodward,  4  Wheat.  51S ;  Biasell  v.  Mich.  So.,  etc.,  B.  B. 
Go^  22  N.  Y.  25S ;  Miners'  Ditch  Co.  v.  ZeUerbach,  87  Cal.  643 ;  Downing  v.  Mt. 
Widungton,  etc,  Co.,  40  N.  H.  230 ;  Hood  t>.  N.  York  &  N.  Haven  B.  B.  Co.,  22 
Conn.  1, 502;  Same  v.  Same,  23  Conn.  609. 
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l^al  science.  They  do  of  course  imply  so  much  as  this  :  a  person 
who  has  one  of  those  large  rights  has  a  group  of  duties  owed  to  him, 
and  has  also  a  group  of  correspondent  rights  answering  to  those 
duties.  Let  us  now  analyze  the  origin  of  such  a  group ;  ia  the 
course  of  which  analysis  the  reasons  for  seeking  still  another  definition 
of  right  and  the  nature  of  the  new  meaning  of  it  will  appear.  The 
investitive  facts  ^  from  which  any  jural  relation  takes  its  rise  and  &11 
into  two  sub-groups,  one  comprising  those  facte  which  are  true  of  or 
in  relation  to  the  person  who  is  subject  to  the  duty,  and  which  point 
him  out  as  being  so  subject,  and  the  other  composed  of  those  fiicts 
which  are  true  of  or  in  relation  to  the  person  who  has  the  correspon- 
dent right  and  serve  to  identify  him  as  such  person.  In  the  dass  of 
rights  and  duties  called  obligations,  of  which  those  that  arise  from 
contracts  are  examples,  these  two  groups  of  investitive  facts  to  a  greater 
or  less  extent  overlap  or  coincide  with  each  other,  from  which  cir- 
cumstance many  of  the  peculiar  characteristics  of  that  sort  of  rights 
and  duties  spring.  But  putting  these  aside  for  the  present,  and  coo- 
fining  ourselves  to  such  rights  as  those  of  security,  reputation  and 
property,  the  separation  between  the  two  groups  is  quite  clear.  Let 
A,  for  example,  be  the  possessor  of  a  large  dog  having  a  propensity, 
known  to  A,  to  kill  sheep,  and  let  B  be  a  neighbor  of  A's  and  the 
possessor  of  sheep.  A  owes  a  duty  to  B  to  keep  his  dog  from  killing 
the  sheep,  and  B  has  a  correspondent  right,  covering  exactly  the 
same  ground  as  the  duty,  that  the  dog  be  kept  from  so  doing.  Here 
the  two  sets  of  facts,  the  possession  of  the  dog  on  the  one'  side  and  of 
the  sheep  on  the  other  together  with  certain  more  general  &cts 
which  we  need  not  here  take  the  trouble  to  enumerate,'  are  obviously 
quite  independent  of  each  other.  A  may  have  had  the  dog  with  its 
known  vicious  propensities  long  before  B  had  any  sheep,  or  on  the 
other  hand  B  might  have  kept  a  flock  of  sheep  if  A  had  never  pos- 
sessed any  dog.  In  the  case  of  the  right  of  personal  security  the 
groups  of  investitive  facts  may  be  much  smaller,  but  still  they  can  be 
perceived.  Each  of  the  parties  must  at  least  have  an  existence  as  a 
human  being  under  the  jurisdiction  or  protection  of  the  State  that 
imposes  the  jural  relation.  And  here  again  this  may  be  true  of 
either  one  independently  of  the  other.  In  order  that  a  jural  relation, 
a  complete  duty  and  its  correspondent  right,  may  exist  between  two 
persons,  both  of  these  sets  of  investitive  facts  must  be  present.  But 
as  soon  as  all  the  investitive  facts  are  present  on  the  side  of  the  person 

1  See  i  155.  >  See  {  1^* 
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who  would  have  the  oorrespondent  right,  he  is  then  said  to  have  a 
right  in  the  third  sense  of  the  word  which  we  are  now  discussing. 
A  right  therefore  in  this  sense  means  the  condition  of  a  person  who 
on  his  side  is  all  ready  to  have  a  correspondent  right  whenever 
another  party  qualified  on  his  part  to  have  the  corresponding  duty 
appears  or  whenever  the  &ct8  come  into  existence  which  throw  upon 
another  person  such  a  duty.  It  may  seldom,  if  ever,  happen  that 
a  penson  is  found  in  this  condition  without  there  being  also  some 
other  person  ready  to  be  subject  to  a  corresponding  duty,  especially 
since  the  same  condition  of  preparedness  may  relate  to  a  great  many 
jural  relations.  If  B  is  the  possessor  of  sheep,  though  he  will  not 
have  a  correspondent  right  against  A  of  the  sort  just  mentioned  until 
A  becomes  possessed  of  a  dog,  yet  there  may  be  other  persons  in  the 
vicinity  having  such  dogs  between  whom  and  B  complete  jural  rela- 
tions will  at  once  exist ;  and  A  himself  may  owe  B  other  duties  in 
r^ard  to  the  sheep,  for  instance,  not  to  steal  them.  Still  it  is  con- 
odvable  that  a  right  of  this  kind,  a  preparedness  to  have  jural  rela- 
tions, might  exist  when  there  was  no  one  who  had  any  corresponding 
daty.  I  do  not  speak  of  the  possession  of  his  belongings  by  a  solitary 
person  like  Robinson  Crusoe,  because  where  there  is  no  law  there  are 
no  legal  rights  of  any  kind.  But  suppose,  for  example,  that  the 
legislature  should  create  a  new  sort  of  property  right  in  the  sea  or 
the  seabottom  below  low-water  mark  or  in  waste  lands  belonging  to 
the  State,  to  be  acquired  by  filing  a  claim  in  some  public  office,  but 
available  only  against  aliens.  A  man  who  had  duly  filed  his  claim 
might  be  said  to  have  a  right,  although  therie  was  not  for  the  time 
being  a  single  alien  within  the  jurisdiction  of  the  Sttfte. 

§  120.  Ordinary  Titles  Give  Suoh  a  Bight.  That  this  is  the 
conception  of  a  right  which  we  ordinarily  use  in  law  will  appear  from 
a  consideration  of  the  nature  and  efiect  of  what  are  called  titles  to 
rights.  Accession,  occupation,  descent,  purchase,  gift,  prescription 
and  the  rest  are  but  names  of  conditions  of  fact,  which  if  true 
of  a  person  constitute  all  that  is  necessary  on  his  part  to  make 
duties  owed  to  him,  without  reference  to  the  other  sets  of  facts 
which  must  come  true  of  the  persons  who  are  to  be  subject  to 
the  duties.  Yet  these  various  titles  are  sufficient  of  themselves 
to  vest  property  rights,  and  the  rights  are  understood  to  mean 
what  are  acquired  by  such  titles.  If  B  buys  sheep  and  thus  ac- 
quires a  property  right  in  them,  his  property  right  is  complete 
at  once.     He  does  not  become  any  more  or   in  any  fuller  sense 
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the  owner  where  his  neighbor  A  gets  a  vicious  dog  and  thus 
comes  under  a  new  duty  corresponding  to  the  right.  So  it  would 
not  be  proper  to  saj  that  B's  right  of  property  in  his  house  was 
enlarged  against  A  because  A  stored  gunpowder  next  door,  or 
his  right  of  reputation  because  A  had  become  the  editor  of  a 
newspaper ;  yet  in  both  cases  B's  correspondent  rights  are  enlarged, 
new  jural  relations  arise  between  him  and  A. 

§  121.  The  Definition  of  Legal  Duties  Freaupposes  that  of 
Bights.  Another  consideration  which  shows  the  necessity  of  distin- 
guishing these  rights  from  correspondent  rights  is  that  it  would  be 
very  inconvenient,  if  not  in  some  cases  practically  impossible,  to  define 
l^al  duties,  that  is,  to  describe  the  acts  commanded  or  forbidden, 
without  making  use  of  a  previously  established  definition  of  rights. 
That  is,  it  is  usually  necessary  to  express  duties  as  duties  not  to  vio- 
late rights.  In  so  far  as  duties  correspond  to  rights  of  security  or 
reputation  this  necessity  is  not  so  great.  These  duties  are  owed  to 
all  persons  and  are  the  same  towards  all ;  in  other  words  the  investi- 
tive &cts  upon  which  the  rights  depend  are  merely  those  general 
ones  that  are  taken  for  granted  in  all  rights  and  duties,  the  existence 
of  the  person  and  the  jurisdiction  of  the  State.^  Consequently  the 
duty  not  to  commit  assault  and  battery,  for  example,  might  be 
described  as  a  duty  not  to  do  certain  acts  against  any  person,  without 
using  the  right  of  security  as  a  term  in  the  definition.  But  with  duties 
correspondii^  to  the  right  of  property  the  case  is  different.  There  is 
no  general  duty  not  to  interfere  with  things.  Any  one  may  do  what- 
ever he  pleases — so  fiur  as  the  effect  upon  the  thing  is  concerned — 
with  a  thing  which  belongs  to  no  one,  or  so  &r  as  his  dealing  with  it 
affects  no  one's  rights  in  it.  And  the  same  kind  of  acts  that  in  one 
case  might  a£fect  rights  in  another  case  might  not,  because  rights  in 
things,  depending  upon  more  special  investitive  facts,  differ.  The  duty 
is,  not  to  do  certain  acts  or  produce  certain  effects  upon  a  thing  in 
which  another  has  rights  so  as  to  cause  a  violation  of  those  rights. 
If  we  have  not  already  an  independent  knowledge  of  the  right 
to  refer  to,  the  duty  cannot  be  defined  without  inserting  in  the  defini- 
tion a  full  description  of  every  possible  relation  of  the  person  of  inci- 
dence of  the  duty  to  the  thing,  that  is,  of  every  possible  right  in  the 
thing  and  the  titles  by  which  it  may  be  acquired.  When  the  do- 
minion in  the  thing  is  divided  up  among  several  persons,  the  duties 
in  regard  to  it  resting  upon  others  are  not  changed,  but  are  also 
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divided  np,  some  being  owed  to  the  holder  of  one  part  of  the  do- 
minion and  some  to  another^  aooording  to  their  respective  rights. 
Thus  a  particular  tenant  of  land  may  sue  for  such  damage  as  vio- 
bt(»  his  right  of  poflseasion  and  the  reversioner  for  permanent  injuries 
to  the  fifeehold  which  affect  his  rights  in  expectancy.  But  the  ques- 
tion, to  which  one  a  particular  duty  is  owed,  cannot  be  determined 
without  previously  defining  their  several  rights. 

§  122.  The  Content  of  Protooted  Bights.  We  must  now  inquire 
in  what  the  content  of  this  sort  of  rights  consists.  It  cannot,  as  in 
oorreBpondent  rights,  be  acts  to  be  done  or  omitted ;  because  what 
those  acts  are  cannot  be  known  until  the  whole  of  both  sets  of 
investitive  facts  are  present,  th^t  is,  until  the  entire  jural  relation 
i^pears,  whereas  the  right,  as  we  have  just  seen,  must  be  drawn 
from  one  set  of  investitive  facts  only. 

The  elements  of  reference  to  which  the  content  of  a  jiural  relation 
k  defined,  by  which,  that  is,  the  acts  commanded  or  forbidden  are  de- 
scribed for  legal  purposes,  which  include  in  peremptory  duties  the 
actual  definitional  consequences  of  the  act,  in  duties  of  choice  some  of 
its  possible  consequences  and  in  duties  of  intent  the  party's  state  of 
mind,  £dl,  together  with  the  act  itself,  into  two  groups  analogous  to 
the  two  groups  of  investitive  &cts  already  pointed  out.  The  first 
group  does  not  in  itself  include  any  change  in  the  condition  of  the 
person  to  whom  the  duty  is  owed  or  any  effect  upon  him.  It  may 
of  course  give  rise  ultimately  to  such  a  change  or  effect ;  indeed  it 
is  its  tendency  to  do  so  that  gives  it  its  legal  importance,  and  a/or- 
tiori  it  cannot  be  defined  or  described  without  an  express  or  implied 
reference  to  such  a  change  or  effect  to  be  produced  by  it.  As  we 
have  just  seen,  every  legal  desmption  of  an  act  to  be  done  or 
avoided  implies  a  reference  to  a  right.^  On  the  other  hand  the 
second  group  consists  of  just  those  elements  which,  being  present,  do 
constitute  such  a  change  or  efifect.  Take,  for  example,  the  duty  to 
which  we  have  already  referred,  of  a  city  to  use  due  diligence  to  keep 
a  highway  in  repair.  The  presence  or  absence  of  such  diligence  and 
the  condition  of  the  highway  itself,  neither  of  which  includes  per  se 
anj  eflfect  upon  the  person  or  property-— except  so  &r  as  the  highway 
itself  may  be  considered  as  the  subject  of  a  species  of  property  right' — 
of  any  other  person,  belong  to  the  first  group.  But  the  duty  to  re- 
pair a  highway  is  to  make  it  reasonably  safe  for  ordinary  use;'  and 

^See  {  121.  >0f  the  kind  mentioned  in  \  890. 

*  Wilson  V,  Granbj,  47  Conn.  59. 
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''safe"  means  in  such  a  oondition  as  shall  not  endanger  persons  or 
things  passing  over  it.  Hence  there  is  a  necessarily  implied  reference 
to  the  condition  of  these  latter  which  constitutes  the  second  group  of 
definitional  elements.  So  the  question  as  to  what  amounts  to  the 
publication  of  a  slander^  whether  the  institutor  of  a  criminal  prose- 
cution had  probable  cause  for  doing  so^  whether  a  railroad  train  has 
been  driven  dangerously  fast^  whether  one  who  has  made  a  false 
representation  believed  it  to  be  true,  whether  a  carrier  who  transported 
a  package  of  nitro-glycerine  which  exploded  while  in  his  possession 
and  damaged  the  plaintiff's  property  knew  or  had  reasonable  grounds 
to  suspect  what  the  package  contained/  or  whether  cattle  that  have 
got  into  A's  garden  were  cattle  in  the  possession  of  B,  relates  to  the 
first  group  of  elements ;  while  such  questions  as  whether  words  are 
actionable  per  «e — ^that  is,  are  conclusively  presumed  to  have  an  in- 
jurious effect  upon  the  reputation  of  the  person  about  whom  they 
are  spoken, — ^whether  the  plaintiff  in  an  action  for  false  imprisonment 
was  actually  imprisoned,  whether  a  false  representation  has  been 
acted  upon,  how  much  damage  the  nitro-glycerine  did  by  its  explo- 
sion, whether  a  given  interference  with  the  possession  of  land  amounts 
to  a  disseizin,  or  what  the  cattle  did  in  the  garden,  concern  the 
second  group. 

Now,  just  as  in  the  case  of  the  investitive  facts,  the  common  as 
well  as  the  l^al  use  of  language  separates  these  two  groups  and  re- 
gards the  duty  as  defined  by  one  and  the  right  by  the  other,  the 
latter  not  entering  directly  into  the  definition  of  the  duty,  but  only 
indirectly  through  the  definition  of  the  right — ^the  duty  being  to  con- 
duct one's  self  in  a  certain  way,  defined  by  the  first  group  of  elements, 
so  as,  or  in  order,  not  to  violate  or  endanger  the  violation  of  the 
right  defined  by  the  second  group. 

This  second  group  of  elements,  in  which  we  must  seek  the  content 
of  the  right,  never  contains  the  act,  but  consists  entirely  of  conditions 
of  fact,  which  either  arise  from  the  presence  of  the  second  group  of 
investitive  fisujts  or  are  identified  by  reference  to  those,  and  which, 
like  them,  might  exist  and  be  true  of  the  person  having  the  right 
although  no  duties  to  act  or  omit  were  owed  by  any  one  to  him  in 
respect  to  them. 

The  content  of  such  a  right  then  may  be  described  as  follows : 
When  certain  investitive  fects  have  become  true  of  a  man,  the  law 
at  once  posits  a  condition  of  fact  which  it  undertakes  to  protect  for 

'  The  Nitro-glycerine  Caae,  15  Wall.  624. 
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his  benefit.  If  these  facts  are  already  in  existence,  it  seeks  to  cause 
them  to  continue ;  if  not  yet  existing,  it  seeks  to  cause  them  to 
exist  Thus  when  a  person  has  done  the  acts  which  constitute  the 
taking  possession  of  a  previously  unowned  thing,  the  law  at  once 
steps  in  to  protect  for  his  benefit  the  condition  of  power  to  control 
and  use  the  thing  and  to  exclude  others  from  it  in  which  his  act  has 
placed  him.  Or  if  the  facts  of  having  made  a  contract  executory  on 
the  other  side  are  true  of  a  man,  the  law  will  endeavor  to  bring  about 
the  condition  of  fact  that  will  result  from  its  performance.  In 
either  case  the  State  places  its  force  at  his  disposal  to  protect  the 
condition  of  &ct.  This  protected  condition  of  fact  may  be  con« 
bidered  as  constituting  the  content  of  the  right.  It  is  this  that  has 
to  be  described  when  any  specific  right  of  this  kind  is  defined. 

§  123.  Definition  of  Protected  Rights.  A  right  such  as  above 
deacribed  we  may  call  a  protected  right.  It  is  the  condition  of  a 
peraon  for  whom  the  State  protects  a  certain  condition  of  facts  by 
imposing  corresponding  duties  upon  others,  the  content  of  those 
duties  consisting  in  acts  or  omissions  of  acts  which  if  done  would 
cause  or  impair  or  tend  to  cause  or  impair  the  protected  condition  of 
&ct$,^  and  the  duties  being  enforceable  at  the  option  of  the  person 
having  the  right.  This  last  qualification  is  important.  The  con- 
finement of  a  lunatic  may  be  wholly  for  his  own  benefit  and  others 
may  be  under  duties  io  keep  him  in  confinement,  but  it  is  not  a  right 
of  his. 

The  persons  of  inherence  of  the  duties  are  the  persons  of  incidence 
of  the  right,  and  vice  versa,  as  in  correspondent  rights;  and  when  the 
oondition  of  &cts  that  composes  the  content  of  a  protected  right  in- 
cludes a  certain  state  or  condition  of  a  thing  or  of  a  person  other  than 
the  parties  to  the  jural  relations,  such  thing  or  person  b  the  subject 
of  the  right,  and  the  right  is  said  to  be  in,  to  or  over  it  or  him.' 

§124.  The  Correspondence  of  Duties  to  Protected  Bights. 
Duties  are  owed  to  the  persons  who  have  the  protected  rights  to 
vhich  they  correspond  and  which  they  are  designed  to  protect. 
There  is  no  general  rule  for  determining  wliat  duties  correspond  to 
what  rights.  Similar  duties  may  protect  difierent  rights  and  the 
«me  right  may  be  protected  by  many  difierent  duties.  Some  rights, 
such  as  those  of  bodily  security  or  property,  are  protected  by  numer- 
•>U5  corresponding  duties  ;  others,  as  that  of  reputation,  by  but  few. 

'  Bentham's  Works,  Vol.  Ill,  p.  159. 

'  Aiut,  Lect.  xliL    Professor  Holland  calls  it  the  ol^ect  of  the  right ;  see  2  113. 
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The  same  right  may  be  protected  against  dijSerent  persons  by  differ- 
ent duties.    Thus  a  statute  that  requires  ships  to  cany  medidne 
chests  protects  the  rights  of  personal  security  of  passengers  and  seamen 
by  a  special  duty  imposed  on  shipowners  ;  ^  and  a  statute  compelling 
a  railway  company  to  fence  its  line  protects  various  property  rights  by 
a  special  duty  on  railroad  companies.    When  the  existence  and  con- 
tent of  a  particular  duty  is  established^  the  question  to  what  right  it 
corresponds  is  sometimes  a  very  hard  one.     It  depends  of  course 
upon  the  intention  of  the  sovereign  who  imposed  the  duty.    If  the 
duty  is  a  statutory  one,  it  becomes  a  question  of  the  construction  of 
the  statute.     In  a  code,  where  all  kinds  of  legal  rights  and  duties 
would  be  defined,  there  should  be  a  statement  in  the  definition  of  eadi 
duty  of  the  rights  to  which  it  was  meant  to  correspond.     But  as  onr 
law  now  is  the  courts  have  to  exercise  their  best  judgment.    Thus 
where  a  city  ordinance  imposed  a  duty  to  dear  snow  from  sidewalks, 
it  was  held  that  the  &ilure  to  do  so  was  not  a  ground  for  a  civil  suit 
for  damages,  because  the  intention  was  to  create  a  public  duty  merely 
.and  not  one  that  should  correspond  to  any  private  right.'    Here  the 
duty  could  be  defined  without  reference  to  any  particular  right,  as 
a  duty  to  remove  all  of  the  snow.    So  where  the  defendants  con- 
tracted to  carry  the  plaintiff's  sheep  by  vessel  and  omitted  to  provide 
any  pens,  battens  or  footholds  for  them  such  as  were  required  by 
:an  order  of  the  Privy  Council  made  under  the  provisions  of  a  con- 
.tagious  diseases  act,  and  for  lack  of  them  some  of  the  sheep  were 
washed  overboard  and  drowned,  it  was  held  that  the  plaintiff  could 
not  recover,  because  the  act  was  not  passed  to  protect  the  owners  of 
:  animals  from  such  injuries,  but  to  prevent  the  introduction  and 
spread  of  contagious  diseases.'    There  is  another  aspect  of  the  ques- 
ition  of  correspondence  between  duties  and  rights  that  presents  especial 
difficulty,  which,  because  it  cannot  be  discussed  here  without  antici- 
pating certain  explanations   that  more  properly  fiill  to  be  made 
farther  on,  will  be  postponed  until  after  these.* 

§  126.  The  Relation  of  Proteoted  to  Correspondent  Bights. 
The  relation  of  protected  to  correspondent  rights  and  the  solution  of 
such  diffiulties  as  those  raised  in  §  114  now  becomes  dear.     The 

^  Conch  V.  Steel,  23  L.  J.  Q.  B.  121 ;  S.  C,  3  El.  &  Bl.  402. 
«  Heeney  v.  Spragae,  12  Am.  L.  Eer.  190 ;  a  C,  11  R.  I.  466. 
»  Gorris  v.  Scott,  43  L.  J.  Ex.  92 ;  S.  C,  L.  R.  9  Ex.  125 ;   see  also  Schwara  r. 
Hannibal  and  St.  Jo.  Railroad  Co.,  53  Mo.  207 ;  Strong  r.  Campbell,  11  Barb.  135. 
*  Ch.  XV,  Div.  I,  Subdiv.  2. 
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oontent  of  the  correspondent  right  is  certain  acts ;  that  of  the  pro- 
tected right  is  a  condition  of  fact  which  will  begin  or  continue  to 
exist  as  a  consequence  of  the  acts  being  done  or  omitted.  Bights 
Hke  those  of  security  and  property  are  not  groups  of  correspondent 
rights,  although  they  are  accompanied  by  correspondent  rights,  and 
are  not  necessarily  always  violated  when  the  duties  corresponding  to 
them  are  broken.  The  duty  in  §  114  is  to  repair  the  street,  or  to 
086  due  diligence  to  keep  it  in  repair,  and  the  correspondent  right 
must  be  described  as  a  right  to  have  the  street  repaired  or  to  have 
sach  diligence  used.  This  duty  and  right  are  violated  when  the 
street  is  suffered,  or  n^ligently  suffered,  to  be  out  of  repair ;  but 
there  is  not  necessarily  any  violation  of  the  protected  right  of  security 
of  or  property  in  any  person  or  thing  passing  along  the  road  to 
which  that  duty  corresponds,  no  impairment  of  the  protected  good 
condition  of  such  persons  or  things.  But  the  violation  of  a  mere  cor* 
respond^it  right  does  not  give  a  cause  of  action ;  for  that  a  violation 
of  a  protected  right  is  necessary,^  which  occurs  when  a  passenger  or 
any  property  in  transit  on  the  road  is  injured  by  its  defective  condi- 
tion. 

§  126.  The  Relation  of  Protected  to  Permissive  Rights.  The 
conditions  of  &ct  that  make  up  the  content  of  the  protected  rights  of 
secarity  and  reputation  may  be  r^arded  as  being  themselves  in  the 
main  the  ultimate  ends  sought  by  the  law  in  creating  such  rights. 
A  good  bodily  condition  or  an  untarnished  reputation  is  prized  in 
and  for  itself— or  perhaps  more  strictly  for  the  agreeable  state  of 
consciousness  arising  from  its  existence ;  but  this  is  a  psychological 
distinction  of  no  l^al  importance.  Practically  the  same  thing  is 
true  of  exemption  from  pecuniary  loss,  which  forms  the  content  of 
the  right  of  unimpaired  pecuniary  condition,  hereafter  to  be  de- 
acribed.*  Although  no  sane  man  values  money  for  its  own  sake,  yet 
since  in  law  we  are  compelled  to  compensate  for  all  violated  rights, 
even  those  of  security  and  reputation,  in  money,  and  for  this  purpose 
to  make  pecuniary  estimates  of  the  value  of  their  violations,  the  pos< 
session  of  money  becomes  a  kind  of  legal  summum  brnium.  The  ends 
to  which  money  is  a  mean  lie  outside  of  the  law's  contemplation. 
Bat  in  the  case  of  most  protected  rights  the  situation  of  fact  in  which 
the  law  secures  a  person  is  more  or  less  definitely  conceived  as  a  means 
of  enabling  him  to  do  certain  acts  or  gain  certain  ulterior  ends.  The 
possession  and  good  physical  condition  of  a  thing,  for  example^ 

*  See  J  525.  •  Ch.  XVI,  Div.  II,  Subdiv.  3. 
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which  make  up  the  content  of  the  protected  right  of  property/  are  of 
importance  merely  as  enabling  the  owner  to  use  and  enjoy  the  thing. 
The  protected  rights  are  created  not  for  their  own  sake  but  for  the 
sake  of  the  permissive  rights  which  accompany  them.  Conduct  of 
some  sort,  ^^the  pursuit  of  happiness"  after  the  party's  own  fisishioOy 
is  the  vltirrui  ratio  of  them.  To  do  the  acts  or  enjoy  the  use  which 
the  protected  right  is  designed  to  make  possible  is  to  exercise  the 
right.  We  do  not  so  often  speak  of  a  person's  exercising  his  right 
of  bodily  security  or  reputation,  as  we  do  of  various  other  rights. 
But  even  these  rights  have  to  some  extent  conduct  or  the  possibility 
of  conduct  for  their  ultimate  ends.  Thus  the  idea  of  exercising  a 
right,  which  properly  belongs  to  permissive  rights,  is  associated  also 
with  protected  ones.  The  practical  importance  of  this  relation  be- 
tween the  two  kinds  of  rights  is  for  two  purposes.  First,  although, 
as  will  hereafter  more  fully  appear,  the  right  of  property  in  its  com- 
pleteness as  dominion  or  ftdl  ownership  can  be  defined  as  a  protected 
right  without  any  reference  to  permissive  rights,  and  the  permissive 
rights  which  pertain  to  it  cannot  be  fully  stated,  yet  when  we  come 
to  consider  the  various  inferior  property  rights  into  which  dominion 
can  be  split  up,  it  will  be  found  that  in  many  cases  it  is  the  permis- 
sive rights  only  which  are  directly  definable  and  that  the  extent  of 
tlie  protected  rights  can  only  be  known  indirectly  through  their  con- 
nection with  the  permissive  ones."  Secondly,  certain  important  ex- 
ceptions to  legal  duties  are  based  upon  the  allowance  of  conduct 
which  is  done  in  the  exercise  of  rights.* 

v.— FACULTATIVE  RIGHTS. 

§  127.  The  Nature  of  Facultative  Rights.  The  fourth  species 
of  rights  recognized  in  our  law  are  those  which,  it  being  necessary  to 
designate  them  by  some  name,  I  shall  call  &cultative  rights  or  fiu^ul- 
ties.  They  are  l^al  powers  or  capabilities  to  dispose  of  rights  of 
other  kinds.  They  are  commonly  spoken  of  as  powers  over  things. 
But  this  is  an  error ;  the  principle  applies  here  which  was  explained  in 
a  former  chapter,  that  l^al  transfers  and  successions  are  of  rights, 
not  of  things.  There  are  no  duties  corresponding  to  these  rights. 
If  the  right  disposed  of  has  a  subject,  that  may  be  called  the  subject 
of  the  &culty.  A  power  of  appointment  over  land  is  an 'example  of 
this  sort  of  right     The  holder  of  the  power  has  himself  no  protected 

» Ch.  XVI,  Div.  II,  Subdir.  2.  « See  J  377.  »  See  |  470. 
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right  in  or  to  the  land,  no  state  of  &ct8  involViii^-'the  condition  of  the 
land  is  protected  for  him  by  duties  imposed  upon  otfiers ;  no  duties 
are  owed  to  him  at  all  about  the  land.  Nor  has  he'Av^.  'permissive 
right  of  use.  He  has  simply  a  power  or  legal  ability  to'  cfetermine 
existing  rights  in  the  land  to  one  person  or  another.  •  .   /.•■. 

Faculties  in  this  sense  must  be  distinguished  from  the  powers-' . 
whidi  one  person  may  have  as  the  representative  of  another,  for  in- 
etamce,  the  powers  of  an  agent.  The  latter  depend,  or  originally 
depended,  upon  the  idea  of  a  transfer  of  perscma.  The  acts  of  an 
agent  are  those  of  his  principal ;  the  peracma  by  whom  they  are  done 
is  not  die  agent's.  In  his  own  persona  no  act  of  the  agent  can  bind 
his  principal.     But  a  man  may  hold  a  faculty  in  his  own  persona, 

§128.  Subdivision  of  Faculties.  Faculties  are  of  two  kinds. 
The  first,  which  may  by  way  of  distinction  be  called  powers,  can  be 
exercised  witiiout  the  aid  of  a  court  by  a  juristic  act  of  the  power- 
holder  himself.  Powers  of  appointment,  for  example,  are  generally 
executed  by  deed  or  will.  An  advowson  is  or  includes  a  power. 
Perhaps  the  power  of  sale  that  a  pledgee  or  the  holder  of  a  scalp 
mortgt^  has  is  of  this  nature,  but  I  am  not  sure  whether  it  is  not 
more  properly  to  be  considered  a  power  by  representation. 

The  second  kind  of  fiusulties  may  be  appropriately  denoted  by  the 
name  charges.  They  have  to  be  executed  or  enforced  by  means 
of  a  judiciid  proceeding.  A  vendor's  lien  on  land  is  a  right  of 
this  sort  As  has  been  said,  it  is  neither  jus  in  re  (a  protected  right 
having  the  land  for  its  subject)  nor  jvs  ad  rem  (a  protected  right  to 
aoqoiie  a  right  in  the  land),  but  a  mere  charge.^  Here  fall  also 
maritime  liens  and  all  sorts  of  hypothecations — ^mortgages  and  com- 
mon law  possessory  liens  include  also  protected  rights,* — and  a  large 
namber  of  equitable  charges  on  land  or  "  constructive  trusts,"  such 
as  those  which  arise  under  the  equitable  doctrine  of  conversion,  or  an 
equitable  judgment-lien  to  be  enforced  by  filing  a  bill,  and  many 
other  rights,  among  which  may  perhaps  be  placed  the  right  to  rescind 
a  transaction  for  fraud  or  duress  '  and  the  right  of  eminent  domain. 

VI.— BIGHTS  IN  REM  AND  IN  PEBSONAM, 

§  129.  Bights  in  Mem*  A  protected  right  is  of  course  protected 
only  as  against  the  persons  who  are  or  may  be  subject  to  the  corres- 
ponding dbties.     Such  a  right  in  the  sea  bottom  or  in  waste  lands  as 

^  Oilman  v.  Brown,  1  Mason  190.  *  See  J  382. 

'Proner  V.  Edmonds,  1  Yonnge  &  Col.  481. 
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that  mentioned  ig*  J'^b^i  for  example^  would  be  protected  only  against 
aliens.  !Now*%jn^tibbies  the  investitive  &ct8  on  which  the  right  de- 
pends nM7«:Vi8e  independently  of  the  remaining  investitive  &ct8 
whose  presence  is  necessary  to  the  creation  of  the  duty,  and  even  at 
^.ti&ffeiNtot  times.  Thus,  if  I  take  possession  of  a  thing  previously  un- 
y:}'mh^  with  the  mtention  of  becoming  tiie  owner  of  it,  tiiis  is  enough 
.\  - '^  '  *  to  confer  upon  me  the  right  of  ownership.  Then  there  will  certainly 
be  a  number  of  persons  who  are  and  for  some  time  have  been  in  a 
position,  so  fiir  as  they  are  concerned,  to  owe  duties  to  me  as  to  the 
thing ;  and  they  will  at  once  b^n  to  owe  me  such  duties.  But 
other  persons  also,  who  were  not  then  in  a  position  to  owe  me  any 
duties,  may  afterwards  oome  to  be  so,  as,  for  instance,  by  coming 
within  the  jurisdiction  of  the  State ;  or  various  persons  may  from 
time  to  time,  on  the  occurrence  of  new  groups  of  facts,  oome  under  new 
and  further  duties  to  me  as  to  the  thing.  So  that  the  duties  corres- 
ponding to  a  given  right,  though  they  cannot  in  strictness  exist  as 
such  before  the  right  itself  comes  into  being,  may  commence  at  the 
same  time  with  the  right  and  may  have  been  for  a  long  time  previous 
all  ready,  so  to  speak,  to  commence,  or  they  may  commence  afterwards. 
So  also  any  particular  duty  may  cease  to  exist  while  yet  the  right 
continues.  In  this  class  of  rights  the  persons  who  are  sulgect  to  the 
corresponding  duties,  against  whom  the  state  of  &cts  is  protected  or 
against  whom  the  right  avails,  are  indeterminate.  They  can  never 
be  specifically  known.  Usually  there  is  no  one  within  the  jurisdio- 
tion  who  may  not  come  under  some  one  of  the  corresponding  duties. 
Hence  the  right  is  said  to  avail  against  persons  generally,  or  against 
all  the  world.  Such  rights  are  called  rights  in  rem.  A  right  in  rem, 
notwithstanding  the  implication  contained  in  its  name,  need  not  have 
a  thing  for  its  subject  The  rights,  for  example,  of  bodily  security 
or  reputation  have  no  subjects.^ 

§  130.  Rights  in  Bersonatn*  On  the  other  hand  it  is  som^imes 
true  that  an  essential  part  of  the  &ct8  upon  which  the  right  and  the 
duty  respectively  depend  are  either  identical  or  at  least  are  so  closely 
connected  that  they  cannot  exist  separately,  so  that  the  duty  and  the 
right  must  begin  and  end  together.  A  contract  duty  and  right 
afford  an  example  of  this.  They  both  grow  out  of  the  contract  and 
are  put  an  end  to  by  the  same  means,  as  by  performance  or  release. 
The  person  or  persons  against  whom  the  right  avails  are  then  de- 
terminate, they  are  fixed  from  the  first — except  in  case  of  an  assign- 

^  Austin  Leot.ziy. 
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ment  or  other  transfer  of  the  right ;  and  even  this  did  not  originally 
involve  any  change  in  the  perwna  of  inherence^ — and  are  at  all  times 
capable  of  being  specifically  identified.  The  right  is  therefore  said 
to  avail  against  particular  persons,  only,  and  is  called  a  right  in  per" 
mmam^  which,  as  Austin  says,  is  an  elliptical  expression  for  ia  per-^ 
wnam  eeriamj  dve  dderminaium}  Trusts,  however,  which  are  rights 
mjoerMmom,  are  sometimes  extended  so  as  to  avail  against  persons 
who  take  the  subject  of  the  trust  right  without  consideration  or  with 
Dotioe  of  the  trust.'  But  these  are  still  specifically  determined  per- 
dons. 

The  content  of  a  protected  right  in  persofuim  is  strictly  the  state 
of  things  which  will  immediately  and  necessarily  result  from  the  acts 
or  omissions  that  form  the  content  of  the  duty  and  its  correspondent 
right  Thus  in  a  debt  the  content  of  the  duty  consists  of  such  acts 
as  are  necessary  to  put  the  creditor  into  the  possession  of  the  money, 
and  the  content  of  the  protected  right  is  his  having  the  money. 
Therefore  the  protected  and  the  correspondent  rights,  though  theo* 
retically  distinguishable,  practically  coincide;  and  the  protected 
right,  unlike  a  right  in  rem^  cannot  be  defined  or  known  to  exist  ex* 
oept  by  reference  to  the  same  transaction  or  event  out  of  which  its 
cornsponding  duty  and  accompanying  correspondent  right  spring. 
It  will  be  apparent  firom  what  has  been  said  that  all  correspondent 
rights  are  rights  in  personam. 

§  131.  Facultative  Bights  in  Bern  and  in  Persanafn*  Facul- 
tative rights  are  susceptible  of  division  into  rights  m  rem  and  in  per^ 
Mfiom.  This  of  course  is  not  based  upon  the  dependence  of  the  right 
and  the  duty  upon  the  same  investitive  facts,  because  there  are  no 
oorresponding  duties,  but  only  upon  whether  the  &culty  avails 
against  persons  generally  or  against  specific  persons  only.  Thus  a 
power  of  appointment  or  a  maritime  lien  is  a  right  in  rem,  but 
a  vendor's  lien  upon  realty  or  the  right  of  an  executor  or  adminis* 
tntor  to  land  which  has  been  equitably  converted  into  money  but 
has  descended  to  the  heir  exists  merely  in  personam  and  cannot  be 
enforced  against  an  innocent  purchaser  of  the  land  for  value. 

$  132.  Origin  of  the  Names  in  Mem  and  in  Bersonanh;  Theo« 
lies  of  the  Boman  Law.  These  names  are  derived  from  the  civil 
law,  and  indeed  have  hardly  yet  come  into  general  use  among  us. 
Although  not  used  by  the  classical  Roman  jurists,  they  have  their 
origin  in  the  peculiar  legal  theories  found  in  the  Institutes  and  in 
^  Holmes,  Lect.  x.  *  Aust.,  Loot.  ziy.  *  See  {  622. 
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Gaius.  We  have  already  seen  that  the  whole  of  the  private  law 
except  the  law  relating  to  oertain  special  classes  of  persons  and  to  pro- 
cedure, was  treated  of  under  the  title  of  the  Law  of  Things— ;;w 
qtwd  ad  res  attinet}  The  law  of  things  again  fell  into  two  divisions, 
namely,  dominion,  or  the  law  of  property  in  things  corporeal  and  in 
such  incorporeal  things  as  servitudes  or  universitaies  rerum,  and 
obligations,  or  the  law  of  contracts  and  torts.  When  two  persons 
made  a  contract  the  law  created  between  them  a  tie  or  obUgatiOf  the 
word  obligation  being  applied  to  denote  indifferently  either  element  of 
the  relation,  the  right  or  the  duty.  The  metaphorical  idea  of  a  tie  or 
connection  was  constantly  kept  in  mind.  In  the  Institutes  the  defi- 
nition of  an  obligation  is,  Juris  vincuium  quo  necessitate  astringimur 
aUcujvs  solvendoB  rei?  One  kind  of  obligation  was  called  naeum^ 
and  a  release  or  discharge  of  the  obligation  was  designated  as  sdviio* 
an  unloosing.  This  was  an  obligatio  ex  contract!^.  So  when  a  person 
committed  a  tort  or  delict  he  was  considered  as  thereby  coming  under 
an  obligation  to  make  amends,  which  was  called  obligatio  ex  delido. 
Although  acquired  in  a  different  way  and  differing  sometimes  in  the 
nature  of  the  conduct  made  obligatory,  the  essential  character  of  an 
obligation  ex  ddicto  did  not  differ  from  that  of  a  contract  obligation. 
It  was  equally  a  imwxdum  between  the  parties,  which  could  be  loosed 
by  a  solvOo.  It  will  be  noticed  that  there  was  no  place  in  this 
scheme  of  arrangement  for  a  description  of  those  primary  protected 
rights,  such  as  security,  liberty,  reputation  and  property,  which  lie 
behind  delicts  and  of  which  delicts  are  violations.  And  none  was 
attempted.  The  rights  of  security,  liberty  and  reputation  were  not 
as  such  mentioned  at  all,  while  the  nature  of  ownership  was,  as  we 
have  seen,*  taken  as  understood  by  every  one,  and  the  discussions  on 
property  rights  were  confined  to  their  subjects  and  the  modes  of  ac- 
quiring them.  Nor  were  the  primary  duties  that  correspond  to 
rights  in  rem  expressly  recognized;  but  both  the  rights  and  the 
duties  were  described  only  indirectly  by  describing  the  secondary' 
rights  and  duties,  the  obligations  to  make  amends,  that  grew  out  of 
their  violation.  Logically  there  can  be  no  tort  or  delict  unless  there 
are  a  right  and  duty  previously  existing  and  capable  of  being  vio- 
lated;   and  therefore  it  seems  plain  that  the  best  way  to  describ' 

^  See  2  44  *  Inst.,  Ill,  13,  pr.  <  Maine  305,  314. 

*SoliUioni8  verbum  pertinet  ad  omnem  Uberaiumem  quoqw)  modo  faetam.     Dig.  xlvii, 
3,54. 
»Sec2  44. 
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toits  is  to  define  directly  these  antecedent  rights  and  duties.  But 
the  Roman  institutional  writers  took  a  different  view.  They  looked 
QpoD  a  delict  as  a  kind  of  transaction  between  the  parties^  capable  of 
producing  duties  and  rights  like  a  contract,  and  then  proceeded  to 
describe  the  different  kinds  of  delicts  just  as  they  did  the  different 
kinds  of  contracts,  apparently  unconscious  of  any  reference  to  ante- 
cedent duties  and  rights  in  the  one  case  more  than  in  the  other. 
They  even  went  further.  After  making  their  famous  division  of 
obligations  ex  contrcusiu  into  those  arising  verbis,  liUeriSy  re  and  con- 
«fi8u,  they  extended  this  to  all  obligations,  and  classed  obligations 
ear  ddido  with  those  re  contrcu^u — Hce  vero  unius  generis  »unt;  nam 
imnes  ex  re  naseurvhiry  id  est,  ex  ipso  malefido}  Since  an  obligation 
18  always  against  a  specific  person  and  is  thus  regarded  as  a  tie  or 
bond  between  him  and  the  person  of  inherence  of  the  right,  and 
since  moreover  there  is  usually  no  subject  or  the  subject  is  not  the 
thing  upon  which  the  attention  naturally  fastens,  it  was  exceedingly 
nataral  that  these  rights  should  come  to  be  called  in  a  special  manner 
rights  against  persons,  in  perscmam. 

On  the  other  hand,  the  only  rights  other  than  obligations  that  got 
any  distinct  recognition  in  thejtw  rentm  being  property  rights,  which 
are  rights  mostly  in  material  things,  and  the  persons  against  whom 
Ae  right  availed  being  indeterminate,  the  attention  equally  naturally 
was  drawn  to  the  thing.  A  property  right,  it  Ls  submitted,  was 
looked  upon  somewhat  in  the  light  of  a  relation,  tie  or  mncidum 
between  a  person  and  a  thing,'  and  was  called  a  right  against  a 
thing,  in  rem.  The  name  was  also  applied  to  other  rights  against 
persons  generally  when  these  came  to  be  recognized,  their  resemblance 
to  property  rights  being  perceived  and  the  conception  of  incorporeal 
things  being  extended. 

§  133.  The  Terminology  of  Our  Law.  The  words  real  and  per- 
sonal are  used  in  the  civil  law  as  nearly  or  quite  synonymous  with 
m  rem  and  in  personam,  but  in  our  law  they  have  undergone  a  curious 
and  very  regrettable  change  of  meaning  and  cannot  conveniently  be 
80  nsed.  But  the  latter  expressions  as  applied  to  rights  have  the 
same  meaning  in  our  law  as  in  the  civil  law.  As  applied  to  denote 
different  kinds  of  actions,  however,  their  significance  has  altered  some- 
what. We  have  no  name  for  the  duties  corresponding  to  rights  in  rem: 
For  want  of  any  better  term  I  shall  venture  to  call  them  official 

'  Inst,  IV,  1,  pr, 

'  See  discoarioD  of  the  nature  of  real  actions  in  {  143.  '  Aust.  Introd. 
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Whether  obligations  ex  delicto  have  any  place  in  our  law,  I  shall 
discuss  farther  on.^ 

But  we  have  obligations  ex  oontrdotu  as  well  as  some  primaiy 
obligations  that  arise  independently  of  contract  To  denote  all  of 
these  collectively  I  shall  retain,  since  our  recognized  l^al  vocabulaiy 
furnishes  no  word,  the  civil  law  name  of  obligations,  not  using  it  at  all 
in  the  narrow  technical  sense  of  a  bond  which  it  has  in  the  common 
law  ;  and  it  will  also  be  convenient  to  employ  it,  as  in  the  civil  law, 
to  denote  duties  as  well  as  rights,  resorting  to  the  expressions  obli- 
gation-right and  obligation-duty  when  greater  precision  is  needed. 

§  134.  ConlUsion  Between  Bights  in  Mem  and  in  Personam 
in  Certain  Cases.  The  presence  of  correspondent  rights  in  perscmcm 
accompanying  all  protected  rights  and  correspondii^  to  the  protect- 
ing duties,  and  the  close  resemblance  between  protected  rights  tn 
personam  and  their  accompanying  correspondent  rights  above  m«i- 
tioned,^  often  make  it  hard  to  say  whether  a  given  right  against  a 
specific  person  is  to  be  r^arded  as  a  protected  right  in  personam  or 
as  a  mere  correspondent  right  associated  with  a  protected  right  in 
rem.  For  instance,  if  a  person  invites  another  to  come  upon  his 
premises  where  there  is  a  concealed  danger,  a  "trap,''  which  the  in- 
viter  knows  of  and  the  person  invited  does  not,  the  former  ought  to 
use  due  care  to  give  the  latter  notice  of  the  danger.^  If  he  omits  to 
do  so  and  the  other  is  injured  owing  to  such  omission,  he  is  liaUe. 
Now  here  what  right  of  the  person  invited  has  been  violated  ?  Shall 
we  say  that  it  is  his  right  in  rem  of  personal  security,  and  that  the 
duty  to  give  notice  corresponds  to  that  right  ?  Or  that  there  was  an 
obligation  upon  the  inviter  to  give  notice,  corresponding  to  a  special 
obligation-right,  a  protected  right  in  personam^  to  have  notice  given 
or  not  to  be  made  to  suffer  injury  for  want  of  notice,  and  that  the 
action  is  not  based  upon  a  violation  of  the  general  right  of  personal 
security  at  all  ? 

Austin,  Professor  Holland,  and  other  writers — so  fiur  as  I  know,  all 
who  have  discussed  the  matter — ^lay  down  the  rule  that  every  duty 
to  act  is  necessarily  an  obligation-duty,  that  no  duties  except  to  for- 
bear or  omit  can  correspond  to  rights  in  rem}  Austin  treats  this  as 
too  plain  for  argument.  How  can  all  the  world  owe  to  any  particu* 
lar  person  any  duties  except  to  abstain  from  injuring  him  ?  What 
act  can  there  be  which  every  other  person  in  the  world,  or  in  the 

»  See  8  J  160-164.  « See  {  180.  »  See  J  414. 

*  AuBt.,  Lect.  xivj  xlix ;  HoU.  96 ;  Leake  Dig.  Gont.  1. 
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jorisdictioD^  is  bound  to  do  for  any  man  ?  If  this  view  is  oorrect, 
the  right  violated  in  the  above  example  is  a  right  in  personam 
against  the  inviter,  one  which  accrued  when  the  other  came  upon 
the  premiseB  and  exposed  himself  to  the  danger  pursuant  to  the  invi- 
tatioD,  and  not  the  general  right  of  personal  security^  which  is  un- 
doubtedly a  right  in  rem.  Nor  can  it  be  said,  I  think,  that  the 
breach  of  duty  consisted  in  the  act  of  inviting  without  giving  notice, 
and  therefore  was  not  a  mere  omission  but  an  active  wrong-doing ; 
becaose  the  invitation  itself  would  in  most  cases  be  perfectly  lawful 
and  the  occasion  for  giving  warning,  and  therefore  the  duty  to  give 
it,  might  not  arise  till  a  considerable  time  after  the  act  which  consti- 
tated  the  invitation  had  been  done,  and  might  even  never  arise,  so 
that  the  principle  that  governs  in  cases  of  trespass  ab  initio  could  not 
be  applied.  But  it  is  submitted  that  the  view  above  mentioned  is 
not  correct^  but  rests  upon  an  overlooking  of  the  difference  between 
oone^ndent  and  protected  rights  and  a  misapprehension  of  the 
relations  between  the  latter  and  their  corresponding  duties.  If  a 
right  in  rem  were  like  a  jural  relation,  the  content  of  the  right  being 
identical  with  that  of  the  duty,  so  that  any  one  against  whom  the 
right  availed  must  necessarily  be  under  duties  covering  the  entire 
ground  of  the  right  and  all  persons  against  whom  it  availed  under 
the  same  duties,  Austin's  questions  could  not  be  answered  except  in 
his  way.  But  we  have  already  seen  that  this  is  far  from  being  the 
case.^  A  protected  right  in  rem  exists  in  a  certain  sense  independ- 
ently of  its  corresponding  duties.  It  has  many  different  duties 
corresponding  to  it,  no  one  of  which  covers  the  whole  content  of  the 
right,  and  which  are  continually  changing,  as  are  the  persons  sub- 
ject to  them.  Hence  although  a  certain  right — i.  6.,  a  certain  con- 
dition of  &ct — ^may  be  protected  against  all  persons,  yet  it  may  be 
protected  against  different  persons  in  different  ways.  If  A  has  a 
protected  right  of  property  in  a  piece  of  land,  B,  C,  D  and  all  the 
rest  are  under  substantially  similar  n^ative  duties  to  him  not  to 
enter  upon  the  land,  for  example.  But  there  is  no  reason  to  be  found 
m  the  nature  of  rights  in  rem  why  B  may  not  also,  by  some  circum- 
stances personal  to  him,  such  as  possessing  a  reservoir  of  water  upon 
his  adjacent  land,  come  under  a  special  duty,  different  from  the 
duties  of  persons  in  general,  which  shall  yet  correspond  to  and  be 
designed  solely  for  the  protection  of  A's  right  of  property.  And 
thismay  be  as  well  a  duty  to  act  &s  to  forbear ;  he  may  be  bound  to 

iSee{129. 
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take  active  measures  to  prevent  his  dam  from  breaking  so  as  to  let 
the  water  flow  upon  A's  land.  So  if  a  water  company  is  permitted 
to  make  an  excavation  in  the  street  to  lay  its  pipes,  it  will  be 
bound  to  use  due  care  to  keep  it  properly  guarded  and  lighted  at 
night,  and  this  duty  will  be  owed  to  all  persons  who  lawfully  use 
the  street,  and  is  for  the  protection  of  their  personal  security  and 
property,  that  is,  it  corresponds  to  those  rights  in  rent.  Also  if  it 
dig  dangerously  near  to  the  foundations  of  a  house,  it  may  become 
bound  to  shore  up,  which  would  be  an  active  duty  corresponding  to 
the  house^wner's  right  of  property. 

A  practical  test  for  discriminating  between  the  two  kinds  of 
rights — ^though  its  use  is  from  a  theoretical  point  of  view  much  like 
putting  the  cart  before  the  horse— -can  be  found  in  the  rules  as  to 
damage.  Damage  consists  in  or  is  inseparably  connected  with  the 
violation  of  protected  rights.^  Whenever  therefore  we  find  that 
the  breach  of  a  duty  is  not  actionable  unless  a  violation  of  some  right 
in  rem,  or  in  the  expression  commonly  used  ^'actual  damage," 
follows,  we  may  conclude  that  there  is  no  other  protected  right 
present  than  the  right  in  rem,  that  is,  that  any  special  right  which 
may  be  said  to  exist  in  the  given  case  not  to  have  the  conduct  which 
constitutes  the  breach  of  duty  done  is  not  a  protected  right  in  per- 
sonam, an  obligation,  but  a  mere  correspondent  right.  Thus  the 
right  of  a  person  invited  into  a  dangerous  place  to  have  notice  given 
him  or  the  right  of  a  land-owner  to  have  his  neighbor  take  care  of 
his  reservoir  is  not  an  obligation-right  but  merely  the  correspondent 
right  to  the  duty ;  as  appears  from  the  fact  that  no  action  will  lie 
for  omitting  to  perform  the  required  acts  unless  actual  damage  to 
person  or  property  is  caused  thereby,  which  would  be  a  violation  of 
the  right  in  rem  of  security  or  property. 

§  135.  Bights  Against  Bailees.  The  foregoing  considerations  lead 
me  to  place  among  duties  corresponding  to  rights  in  rem  several 
classes  of  duties  which  are  often  ranked  among  obligations,  and  to 
deny  to  the  rights  immediately  correspondent  to  them  a  place  am<Hig 
obligation-rights.  Of  these  a  few  words  may  be  said  here,  partly  be- 
cause it  will  be  somewhat  inconvenient  to  insert  the  discussion  in  the 
chapter  on  duties,  and  partly  to  more  fiiUy  illustrate  and  explain 
what  has  already  been  said. 

The  duty  of  a  bailee  to  restore  the  chattel  to  its  owner  when  the 
bailment  comes  to  an  end  is  plainly  an  obligation,  and  the  corres- 
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ponding  right  is  a  protected  right  m  personam.  This  is  conclusively 
shown  by  the  ftct  that  the  duty  and  right  continue  to  exist  even 
though  the  owner's  rights  in  rem  in  the  thing  have  come  to  an  end, 
as  by  the  sale  of  the  chattel  by  the  bailee  in  market-overt,  or  accord- 
ing to  the  old  law,  by  any  sale  and  delivery  to  a  stranger/  by  its 
destruction,  or  by  the  bailee's  conversion  of  it  and  the  running  of  the 
statute  of  limitations  against  the  owner's  title.^  In  all  of  these 
cases  detinue  lay  by  the  bailor  against  the  bailee  at  common  law,  and 
detinue  is  of  the  same  nature  as  debt,  indeed  Blackstone  expressly 
says  that  debt  in  the  detinet  for  chattels  other  than  money  ^^  is  neither 
more  nor  less  than  a  mere  writ  of  detinue."  ^  But  the  duty  of  the 
bailee  to  take  care  of  the  thing,  when  it  is  not  a  contract  duty,  corres- 
ponds only  to  the  right  in  rem  of  the  owner.  It  will  no  longer  exist 
if  that  right  becomes  extinct ;  no  amount  of  n^ligence  will  make  the 
bailee  liable  for  even  nominal  damages  if  no  actual  damage,  no  viola- 
tion of  the  property  right  in  the  thing,  results ;  and  the  form  of 
action  is  trespass  on  the  case,  which,  as  will  presently  be  shown,^  is 
not  a  form  adapted  for  the  enforcement  of  obligations. 

§  136.  Bights  Against  Undertakers.  Similar  considerations  to 
those  in  the  last  preceding  section  apply  to  the  duty,  described  more 
fully  in  a  subsequent  chapter,^  under  which  a  person  comes  who 
without  a  contract  undertakes  to  perform  a  course  of  conduct  for 
another's  benefit  and  actually  enters  upon  the  performance.  He  must 
a<9e  due  care  to  do  properly  what  he  does  do,  and  if  he  abandons  the 
undertaking,  as  he  probably  is  at  liberty  to  do  at  any  time,  he  may 
become  bound  to  use  due  care  to  give  notice  to  prevent  harm  ensuing. 
Such  may  be  the  duty  of  a  physician  who  undertakes  to  treat  a  sick 
person  gratuitously  and  without  any  contract,  of  a  lawyer  who  in 
like  manner  undertakes  the  management  of  a  case,  or  of  a  person  who 
carries  the  goods  of  another  as  a  mere  favor.  Here  too  no  liability 
arises  firom  the  mere  breach  of  the  duty  without  actual  damage,  L  e., 
such  injury  to  persons  or  property  or  actual  pecuniary  loss  as 
amoonts  to  a  violation  of  some  right  in  rem;  and  it  is  to  such  rights 
that  the  duty  corresponds ;  there  is  no  obligation-right.  This  con- 
clusion is  supported  by  a  consideration  of  the  manner  in  which  this 
duty  and  the  action  of  trespass  on  the  case  by  which  it  is  enforced 

*  Holmes  166;  Notes  to  Wilbraham  r.  Snow,  2  Williams'  Saund.  87  ;  Stanley  v. 
(Jiylord,  1  Cash.  S36. 

*  WUkinson  v.  Verity,  |  501.  » 3  Bl.  Com.  156. 
*8eeil36.  » See  {467. 
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took  their  rise.  At  common  law  the  real  actioiis,  as  is  shown  by  thdr 
name,  which  was  derived  from  the  civil  law/  lay  for  the  specific  en- 
forcement of  rights  in  rem.  Covenant,  detinue,  debt  and  aceoont 
were  the  forms  used  when  a  primary  obligation  was  to  be  enforced 
specifically,  or  damages  obtained  for  its  violation,  the  first  being  con- 
fined to  obligations  strictly  ex  contractu  and  the  three  latter  having 
a  wider  range  and  taking  in  a  considerable  variety  of  obligations,  sndi 
as  judgment  debts  and  duties  arising  from  the  reception  of  things  or 
moneys  belonging  to  others,'  which  do  not,  properly  speaking,  arise 
from  contract  at  all,^  although  debt  was  also  available  for  many  true 
contract  obligations.  Trespass  was  the  form  most  generally  employed 
when  the  object  of  the  suit  was  not  the  specific  enforcement  of  any 
antecedent  right  but  the  obtaining  compensation  for  the  violation  of 
a  right  in  rem,  when,  under  the  theory  of  the  civil  law,  the  action 
would  have  been  based  upon  an  obligation  ex  deHoto,  a  secondaiy  ob- 
ligation which  grew  out  of  the  violation.  Trespass  therefore,  like 
real  actions,  was  for  a  violation  of  a  right  in  rem,  the  difference  bong 
that  in  the  latter  the  plaintiff  sought  to  be  put  back  into  the  actual 
enjoyment  of  the  right  violated  while  in  the  former  he  merdiy  claimed 
a  compensation  in  damages  for  its  violation.  When  the  old  scheme 
of  actions  was  found  insufficient,  and  the  clerks  in  chancery  were 
directed  by  the  fiimous  statute  of  13  Edward  I,  Ch.  24,  to  devise  new 
writs  in  cases  analogous  to  those  already  provided  for,  they,  for 
reasons  sufficient  to  themselves,  would  not  issue  any  new  writs  except 
in  the  form  of  writs  of  trespass.  Only  one  new  form  of  action, 
although  a  very  comprehensive  one,  was  introduced  under  the  statute, 
that  of  trespass  on  the  case.  That  action  retained  many  of  the  char- 
acteristics of  trespass.  Like  trespass  it  lay  only  to  obtain  compen- 
sation for  violations  of  rights  in  rem,  and  had  nothing  to  do  with 
primary  obligations  until  in  course  of  time  the  new  action  of  assumpsit 
was  developed  out  of  it,  for  which  a  new  kind  of  primary  obligation 
ex  contractu,  a  new  species  of  enforceable  contract,  was  created.  The 
new  contract  obligations  for  whose  breach  assumpsit  lay  covered  a 
part  of  the  same  ground  with  the  older  kinds  of  contracts  enforceable 
by  the  action  of  debt ;  but  they  were  not  identical  with  the  latter, 
although  they  came  in  time  to  be  generally  confused  with  them.* 
Of  the  development  of  assumpsit  and  the  obligations  that  underlay  it 
a  very  learned  and  lucid  account,  by  far  the  best  with  which  I  am 

>  See  i  143.  «  Lang.,  H  99-103.  »  Ch.  XIV,  Div.  I, 

♦  Lang.,  ii  45-50,  99-103 ;  Holmes,  Lect.  vii. 
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aequainted,  has  been  given  by  Judge  Holmes/  from  which  the  ma- 
terials for  the  following  sketch  are  taken. 

There  was  no  difficulty  in  applying  the  new  action  of  trespass  to 
cases  where  the  misconduct  of  the  defendant  consisted  in  acts,  i.  c, 
where  the  wrong  done  was  in  the  nature  of  a  trespass,  and  only  some 
collateral  circumstance,  such  as  the  plaintiff's  being  out  of  possession, 
prevented  a  r^ular  action  of  trespass  from  being  used.     Thus  if  the 
owner  of  a  horse  left  it  with  a  blacksmith  to  be  shod,  and  he  negli- 
gently drove  a  nail  into  the  horse's  foot,  '^  as  laming  the  horse  was 
equally  a  wrong,  whether  the  owner  held  the  horse  by  the  bridle  or 
left  it  with  the  smith,  and  as  the  wrong  was  closely  analogous  to  a 
trespass,  though  not  one,  the  law  gave  the  owner  a  writ  of  trespass 
on  the  case."  *    The  difficulty  was,  how  to  find  a  ground  for  the 
action  where  the  defendant's  wrongful  conduct  lay  in  omission.     A 
comparatively  simple  case  would  be  where  the  defendant  had  done 
an  act  affecting  the  plaintiff's  property,  which  in  order  to  prevent 
injurious  consequences  from  ensuing  needed  to  be  followed  by  some 
further  acts,  and  then  omitted  to  do  these  further  acts,  as  if  a  car- 
penter employed  to  build  a  house  had  negligently  omitted  to  close 
up  an  opening  in  the  roof  through  which  the  rain  had  come  and 
spoiled  the  other  materials  used  in  the  house.'    This  would  be  just 
as  blameworthy  as  though  he  had  directly  taken  the  materials  and 
laid  them  out  in  the  rain,  and  ought  to  receive  the  same  treatment 
in  law.    Here  the  whole  dealing  with  the  thing,  the  combination  of 
acts  and  omissions,  would  have  a  strong  analogy  to  a  trespass.     The 
duty  broken  by  the  defendant  would  be,  equally  with  that  broken  in 
a  trespass,  one  corresponding  to  the  right  of  property,  a  right  in  rem, 
in  the  materials  or  in  the  house.     It  would  bo  a  duty  of  the  sort 
described  in  §  413,  which  is  closely  connected  with  that  described 
in  §  412  for  whose  breach  trespass  would  often  lie.     From  this  it  is 
not  a  long  step  to  cases  where,  although  no  act  of  the  defendant  has 
caused  any  damage  to  the  thing  which  would  not  have  occurred  had 
he  never  acted  at  all,  so  that  the  damage  is  not,  as  in  the  former  case, 
a  consequence  of  his  act  which  he  might  have  warded  off  by  doing 
some  further  act,  yet  the  defendant  has  entered  upon  a  course  of  per- 
formance and  got  himself  intrusted  with  its  due  carrying  out,  and 
th^  negligently  omitted  to  take  some  step  essential  to  such  perform- 

^  Holmesy  Led.  vii. 

» Y.  B.,  46  Ed.  Ill,  19,  pi.  19 ;  8.  C,  Bro.  Ace.  Sur  le  Case,  pi.  22. 

» Y.  B,  3  Hen.  VI,  86,  pi.  33. 
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anoe.  For  example^  it  w&s  very  early  held  that  an  allc^tion  that  the 
defendant  undertook  to  cure  the  plaintiff's  horse  of  a  sickness  and 
did  his  work  so  n^ligently  that  the  horse  died,  was  good  to  sup- 
port an  action  on  the  case.*  The  duty  here  was  the  one  which  we 
are  now  considering,  and  is  a  little  further  removed  fix>m  the  duties 
whose  breach  supported  an  action  of  trespass  than  the  duty  last 
mentioned  is.  But  it  corresponds  to  the  same  right.  The  action  for 
such  a  wrong  has  not  yet  become  an  action  upon  a  primary  obligation. 
This  kind  of  duty  was  expressed  in  the  declaration  by  the  allegation 
that  the  defendant  8upei'  se  assumpsit  the  performance,  which  words 
did  not  at  first  mean  that  he  promised,  nor  did  they  contain  any 
implication  of  a  contract ;  they  were  simply  the  inducement  to  an 
action  for  a  tort.  "  The  ground  of  liability  was  that  the  defendant 
had  started  upon  the  undertaking,  so  that  his  n^ligent  omission, 
which  let  in  the  damage,  could  be  connected  with  his  acts  as  a  part 
of  his  dealing  with  the  thing."  ^  This  is  clearly  expressed  in  the 
well-known  case  of  Coggs  v.  Bernard.* 

In  that  case  the  defendant  took  a  chattel  of  the  plaintiff 's  to  trans- 
port, and  in  the  course  of  the  transportation  it  was  injured  by  his  neg- 
ligence. '^  The  action  did  not  sound  in  contract.  The  cause  was  for 
damage  to  the  goods,  and  the  plaintiff  sued  for  a  tort,  laying  an 
assumpsit  by  way  of  inducement  to  a  charge  of  n^Ugence,  as  in  the 
days  of  Henry  VI.  After  verdict  for  the  plaintiff,  there  was 
a  motion  in  arrest  of  judgment,  ^  for  that  it  was  not  allied  in  the 
declaration  that  the  defendant  was  a  common  porter,  nor  averred 
that  he  had  anything  for  his  pains.'  Consideration  was  never  alleged 
nor  thought  of  in  the  primitive  assumpsit,  but  in  the  modem  action 
of  contract  in  that  form  it  was  required.  Hence,  it  was  inferred  that, 
wherever  an  assumpsit  was  laid,  even  in  an  action  of  tort  for  dam- 
age to  property,  it  was  the  all^ation  of  a  contract,  and  that  a  con- 
sideration must  be  shown  for  the  undertaking,  although  the  contrary 
had  been  decided  in  the  reign  of  Queen  Elizabeth.^  But  the 
motion  did  not  prevail,  and  judgment  was  given  for  the  plaintiff. 
Lord  Holt  was  well  aware  that  the  use  of  an  assumpsit  was  not  con- 
fined to  contract.  It  is  true  that  he  said,  ^  The  owner's  trusting  [the 
defendant]  with  the  goods  is  a  sufficient  consideration  to  oblige  him  to 
a  careful  management,'  or  to  return  them ;  but  this  means  as  distin- 

»  Y.  B.,  43  Ed.  Ill,  33,  pi.  38.  «  Holmes  183. 

>  2  Ld.  Ray.  909 ;  S.  C,  1  8.  L.  C,  188, 

*  Powtuary  v,  Walton,  1  Roll.  Abr.  10,  pi.  5. 
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gukhed  firom  a  consideration,  sufficient  to  oblige  him  to  carry  them, 
whidi  he  thought  the  defendant  would  not  have  been  bound  to  do. 
He  then  expressly  says,  ^  This  is  a  different  case,  for  assumpsit  does 
not  only  signify  a  future  agreement,  but,  in  such  cases  as  this,  it  sig^ 
iiifies  an  actual  entry  upon  the  thing  and  taking  the  trust  upon  him- 
self,''  following  the  earlier  cases  in  the  year  books."  ^  Afterwards, 
how  it  does  not  especially  concern  us  here  to  inquire,  assumpsit  came 
to  mean  **  promised,"  and  the  action  was  regarded  as  one  strictly  ex 
eonih'actUy  a  new  species  of  contracts  being,  as  I  have  said,  created  to 
support  it.  It  was  when  that  point  was  reached,  and  not  till  then, 
tliat  the  right  in  rem  was  abandoned  as  the  basis  of  the  action  and  it 
was  put  upon  the  ground  of  the  breach  of  an  obligation-duty. 

§  137.  Overlapping  of  the  two  above  named  Duties  with  Con- 
tract Obligation.  When  the  new  a«9um/>9i^-contracts  had  become 
reoognized  it  was  found  that  they  lapped  back  upon  and  covered  a 
part  of  the  same  ground  as  the  non-contractual  duties  which  had  pre- 
vioosly  existed  and  been  enforced  by  the  action  on  the  case  in  its  nor- 
mal form  of  an  action  ex  delido.  Bailees  and  undertakers  generally 
came  under  a  double  set  of  duties,  the  older  duties  corresponding  to 
the  rights  in  rem  in  the  thing  and  the  newer  obligations.^  For 
reasons  which  we  need  not  explain  here  the  two  got  confused,  and, 
the  form  of  action  in  assumpsit  being  generally  preferred,  a  notion 
got  abroad  that  all  the  duties  of  bailees  and  undertakers  were  con- 
tract duties.  This  overlapping  will  be  further  discussed  in  a  future 
diapter ;'  but  an  example  or  two  may  be  given  here  to  illustrate 
the  di£^rence  between  the  two  sets  of  duties.  In  L^ge  v.  Tucker  ^ 
a  declaration  that  the  plaintiff  had  delivered  to  the  defendant,  a  livery- 
^ble  keeper,  a  certain  horse  to  be  taken  care  of  for  reward  and 
kept  in  a  separate  stable,  and  that  the  defendant  accepted  the  horse 
on  those  terms  but  did  not  take  due  care  of  it  or  put  it  into  a  separate 
stable,  whereby  it  was  kicked  by  other  horses  and  injured,  was  de- 
cided to  be  in  assumpsit  and  not  in  case,  since  no  duty  to  keep  in  a 
separate  stable  would  arise  except  by  contract.  Also  in  Brown  v. 
Bowman  *  the  appellant's  counsel  gave  the  following  excellent  illus- 
tRtti<»i :    "  Suppose  a  smith  was  to  take  a  horse  to  shoe,  undertaking 

^  Holmes  196-7. 

'  Besides  which,  in  the  case  of  bailees,  there  were  the  older  obligations  enforce- 
able in  detinue. 
'  Chip.  XIV,  Div.  I,  Subdiv.  2,  a. 
*26L.J,Ex.71;  S.  C,  1  H  &  N.  600. 
*  11  a.  A  Fin.  1. 
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to  give  it  a  feed  of  com,  could  the  smith  be  charged  on  acoount  of  his 
general  character  of  a  smith  ^  with  not  giving  the  horse  a  feed  of  oom  ? 
Certainly  he  could  not.  If  the  horse  suffered  injury  while  in  his  pos- 
session for  want  of  food,  the  smith  might  be  charged  with  not  having 
taken  care  of  the  horse,  and  the  not  giving  him  a  feed  of  com  might  be 
given  in  evidence  in  proof  of  his  neglect,  but  could  not  be  made  the 
subject  of  a  distinct  cause  of  action,  upon  any  supposed  general  duty 
of  the  smith  as  such.  In  such  a  case,  if  the  action  was  to  be  main- 
tained at  all,  the  count  must  be  in  assumpsit  and  not  in  tort.'' 

§  138.  Bights  Against  Certain  Public  Officers.  The  duties  of 
those  public  officers  who  are  bound  to  exercise  their  functions  at  the 
request  of  private  persons  and  for  the  latter's  benefit,  such  as  sheriff's 
officers,  are  classed  by  Professor  Holland  as  "  official  obligations,''* 
But  according  to  the  principle  of  arrangement  here  adopted  they  are 
not  obligations  but  duties  corresponding  to  rights  in  rem.  The  form 
of  action,  according  to  the  old  system,  is  on  the  case,^  and  no  cause  of 
action  arises  from  the  failure  to  perform  such  duties  unless  actual 
damage  results.^  In  several  cases  where  it  was  held  that  there  was 
no  cause  of  action  the  court  said  that  the  officer  had  been  guilty  of  a 
breach  of  duty.'^  But  in  an  obligation  there  can  be  no  breach  of  duty 
without  a  violation  at  the  same  time  of  the  protected  right,  constitut- 
ing an  actionable  wrong.  If  a  sherifi^  negligently  omits  to  arrest  a 
judgment  debtor  on  a  ea.  aa.,  he  is,  it  is  true,  liable  for  nominal  dam- 
ages although  no  actual  damage  is  shown  to  exist.  But  this  is  ex- 
pressly put  upon  the  ground  that  the  judgment  cr^tor  has  "a  right 
to  the  body  of  the  debtor,"*  which  is  plainly  a  kind  of  right  in  reokJ 

^  In  the  development  of  the  action  on  the  case  a  duty  came  to  be  recognized,  which 
I  did  not  mention  in  the  above  disciission,  growing  ont  of  the  setting  one's  self  up  to 
exerdse  any  common  or  public  trade  or  occupation,  as  that  of  a  common  carrierj 
which  duty  was  closely  analogous  to  that  incurred  by  entering  upon  the  performance 
of  an  undertaking.  What  is  true  of  one  is  generally  true  of  the  other.  See  Holmes, 
Lect.  V. 

>  HoU.  170. 

'  In  these  cases  when  the  sheriff  by  hb  own  default  becomes  liable  in  debt,  there 
is  of  course  an  obligation. 

*  Shear.  &  Redf.,  ?  521 ;  Williams  v,  Mostyn,  7  L.  J.  Ex.  289 ;  S.C,  4  M.  A  W. 
146 ;  Stimson  v.  Famham,  41  L.  J.  Q.  B.  62 ;  S.  C,  L.  R.  7  Q.  B.  176 ;  Qmtra, 
Laflin  v.  Willard,  16  Hck.  64. 

»  Williams  ».  Mostyn,  suproy  note  2 ;  Wylie  r.  Bbxjh,  12  L.  J.  Q.  B.  260 ;  8.  (X, 
4  Q.  B.  666. 

•  Clifton  V.  Hooper,  14  L.  J.  Q.  B.  1;  S.  C,  6  Q.  B.  468. 
^  See  i  366. 
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VII.— LEGAL  AND  EQUITABLE  RIGHTS  AND  DUTIES. 

§  139.  The  Importance  of  the  Distinetion.  The  difference  be- 
tween legal  and  equitable  rights  and  duties  in  our  law^  like  that 
between  qairUarian  and  prcetorian  in  the  Roman,  is  due  merely  to 
historical  accidents.  It  can  be  explained  and  accounted  for  rather 
than  justified  or  defended.  Had  the  ancient  constitution  of  England 
refused  to  recognize  the  King  as  the  "  fountain  of  justice,"  or  had 
the  courtB  of  common  law  been  less  narrow  and  bigoted,  the  Lord 
Chancellor  less  zealous  to  help  his  ckrical  brethren,  or  the  barons  less 
jealous  of  them,  we  might  never  have  heard  of  equitable  rights  as 
f^posed  to  legal,  or  they  might  have  been  very  different  from  what 
they  are.  The  question  for  us  now  is :  Is  there  any  common  char- 
acteristic belonging  to  the  rights  and  duties  called  equitable,  or  to 
any  part  of  tham,  of  such  a  nature  and  of  so  much  importance  as  to 
make  it  desirable,  in  a  systematic  arrangement  of  the  law  where  the 
forms  of  action  are  abcdished  and  l^al  and  equitable  rights  can 
be  enforced  and  l^al  and  equitable  remedies  obtained  in  the  same 
snit,  to  distinguish  them  from  other  rights  and  duties  by  a  separate 
name,  and  to  group  them  t(^ther  and  treat  them  apart  as  a  peculiar 
class  ?  If  there  is,  there  will  probably  be  no  valid  objection  against 
applying  to  them  the  name  equitable. 

I  can  see  no  reason  whatever  for  keeping  up  the  distinction  in 

anything  that  belongs  to  the  adjective  law  or  to  remedial  rights.     I 

do  not  see  why  the  right  to  a  mandamus  should  be  called  a  legal 

right  and  a  right  to  specific  performance  called  in  contradistinction 

equitable.     In  a  code  it  would  be  necessary  to  ordain  in  what  cases, 

the  plaintiff  having  come  before  the  court  with  a  pleading  containing 

a  statement  of  facts  and  praying  for  relief,  the  court  should  have 

the  power  to  give  relief  by  ordering  the  defendant  to  do  or  abstain 

from  certain  specified  acts  and  when  it  should  be  confined  to  awarding 

peconiary  damages.     It  would  be  a  mere  matter  of  names  whether  we 

caDed  the  mandatory  order  in  the  former  case  a  writ  of  m^andamtts  or 

an  order  for  specific  performance.     So  injunctions  are  granted  to 

protect  legal  as  well  as  equitable  rights;  and  whenever  it  is  no 

longer  necessary  to  go  to  a  court  sitting  distinctively  as  a  court  of 

equity  to  get  one,  the  special  name  of  equitable  remedies  ceases  to  have 

anv  other  than  an  historical  meaning  as  applied  to  them.     It  is  true 

that,  even  where  the  reformed  procedure  is  used  and  all  the  superior 

courts  administer  law  and  equity  together,  certain  inferior  courts. 
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8uch  as  thofic  of  justices  of  the  peace,  are  usually  not  allowed  any 
equitable  jurisdiction.  But  this  simply  means  that  they  are  not  per- 
mitted to  given  certain  kinds  of  relief  or  meddle  with  certain  sub- 
jectSy  and  in  a  properly  drawn  code  would  be  so  expressed. 

In  the  substantive  law,  among  antecedent  rights,  also,  many  of  the 
former  distinctions  between  law  and  equity  are  now  useless  and  if 
perpetuated  will  serve  only  as  sources  of  confusion,  for  example, 
some  rules  as  to  what  constitutes  fraudulent  misrepresentation.  There 
is,  however,  one  class  of  rights,  and  it  is  the  only  one  that  after  much 
reflection  I  have  been  able  to  find,  for  which,  they  having  important 
peculiarities  of  their  own  and  requiring  a  distinctive  name,  the  title 
equitable  can  with  propriety  and  convenience  be  retained  and  applied. 
I  refer  to  equitable  property  rights.  Trust  rights  and  duties,  as 
will  be  seen  hereafter,^  include  many  which  are  never  called  equitable 
and  in  many  respects  range  themselves  under  heads  which  are  more 
advantageously  denoted  by  other  names.  But  among  trusts  those 
rights  which  are  called  equitable  property  form  a  distinct  subgroup, 
differing  in  sundry  important  respects  from  other  trust  rights. 
They  resemble  normal  property  rifi^hts.  and  there  is  therefore  a  cer- 
tain  fitness  in  calling  them  properfy,  whUe  their  points  of  difference 
from  normal  property  are  appropriately  marked  by  the  name 
equitable. 

VIII.— PERFECT  AND  IMPERFECT  RIGHTS  AND  DUTIES. 

§  140.  Their  Nature  in  General.  A  perfect  right  or  duty  is  one 
that  can  be  protected  or  enforced  by  a  suit  brought  for  that  purpose 
by  the  person  of  inherence  of  the  right  either  after  or  sometimes 
even  before  it  has  been  violated  by  the  person  of  incidence.'  But 
there  are  many  cases  where  no  suit  will  lie  and  yet  in  some  other 
manner  protection  or  enforcement  to  a  greater  or  less  extent  is  given, 
so  that  rights  and  duties  must  be  considered  in  some  sense  to  exist 
These  may  properly  be  called  rights  and  duties  of  imperfect  obliga- 
tion. The  same  name  is  used  by  writers  on  ethics  in  a  somewhat 
different  sense. 

Such  words  as  duty,  right,  ought,  bound,  justified,  eta,  are  often 
employed  when  the  right  or  duty  referred  to  is  of  this  imperfect  sort, 
or  even  when  there  is  no  right  or  duty  at  all.  Thus  when  an  offer 
is  made  by  letter  it  is  said  that  the  offeree  "  ought  '*  to  accept  by  the 
next  post  or  within  a  reasonable  time.  Here  there  is  plainly  no  duty 
1  See  2  520.  *  Edwards  v.  Keaney,  96  U.  S.  595. 
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of  any  kind.  In  Clayards  v.  Dethick^  the  defendants  unlawfully 
placed  a  dangerous  obstruction  in  the  only  way  by  which  the  plain- 
tiff, a  cabman,  could  get  his  horse  out  of  the  stable,  and  in  leading 
out  the  horse  the  animal  was  killed.  It  was  held  that  the  plaintiff 
had  not  by  voluntarily  incurring  the  danger  been  guilty  of  contribu- 
tory negligence  so  as  to  disable  him  from  recovering.  Coleridge,  J., 
said,  ^^The  plaintiff  was  not  bound  to  abstain  from  pursuing  his 
livelihood  because  there  was  some  danger.*'  In  Lax  v.  The  Mayor 
of  Darlington*  the  above  case  was  doubted,  Bramwell,  L.  J.,  re- 
marking that  "the  cabman  was,  without  doubt,  not  bound  to  stay  at 
home ;  but  if  he  chose  to  go  out  when  there  was  danger,  then  he 
meant  to  take  all  the  consequences.  So  if  a  man  were  unlawfully 
detained  by  being  shut  up  on  top  of  a  house,  he  undoubtedly  would 
not  be  bound  to  stay  there  but  if  he  were  to  jump  out  of  a  window 
and  break  his  1^  he  would  not  be  entitled  to  recover  for  that 
injury."  In  the  former  case  the  word  "bound"  denoted  what,  if  a 
duty  at  all,  was  merely  an  imperfect  duty ;  that  is,  the  fact  that  one 
who  is  guilty  of  contributory  n^Hgence  is  barred  of  his  remedy, 
which  may  be  considered  as  implying  an  imperfect  duty  not  to  be 
guilty  of  such  n^ligenoe.*  There  was  no  perfect  duty  to  use  care, 
because  the  care  would  have  been  simply  with  respect  to  the  plain- 
tiff's own  property.  But  the  learned  Lord  Justice  in  the  second 
case  appears  to  have  thought  that  a  perfect  duty  was  meant,  and 
then  maintained  that  there  was  no  such  duty  but  that  its  absence 
was  not  a  sufficient  reason  for  deciding  that  there  was  no  contribu- 
tory n^ligence,  which  is  perfectly  correct,  so  far  as  it  goes.  So  the 
statement  that  a  person  ought  or  that  it  is  his  duty  to  know  a  cer- 
tain fact  often  means  no  more  than  that  for  certain  purposes  he  will 
be  treated  as  if  he  did  know  it.* 

§141.  Various  Kinds  of  Imperfect  Bights  and  Duties.  The 
most  important  kinds  of  imperfect  rights  and  duties  are  as  follows. 
A  mere  enumeration  is  all  that  is  attempted  here,  not  a  full 
description. 

(1.)  Imperfect  obligations :  for  example,  debts  barred  by  the  stat- 
ute of  limitations,  verbal  contracts  under  those  sections  of  the  statute 

42 Q.  B.  439.  »49  L.  J.  C.  L.  105. 

'Shear.  A  Bedf.,  i  29;  National  Bank  of  North  America  v.  Bangs,  106  Mass. 
441  ;&  C  8  Am.  Rep.  849. 

*Rawlin8  v.  Wickham,  28  L.  J.  Ch.  188;  S.  C,  3  BeG.  &  J.  304;  Baldwin  v. 
CweUa,  41  L.  J.  Ex.  167 ;  8.  C,  L.  B.  7  Ex.  325.    See  {  198. 
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of  frauds  that  do  not  make  the  contract  entirely  void,  or  the  slip  in 
marine  insurance  when,  as  in  England,  it -does  not  amount  to  a  bind- 
ing contract.  So  before  the  courts  of  law  allowed  the  assignee  of  a 
chose  in  action  to  sue  upon  it  in  his  own  name,  thej  yet  recognized 
the  existence  of  his  rights  in  various  ways,  as  by  permitting  a  set-off 
in  a  suit  brought  in  the  assignor's  name  of  a  claim  against  the 
assignee,  or  by  protecting  his  interest  in  the  claim  from  being  taken 
by  a  foreign  attachment  against  the  assignor.^  Obligations  under 
voidable  contracts  are  not  of  this  sort;  until  they  are  avoided  they 
are  perfect  obligations,  and  afterwards  they  have  no  force  at  all. 

(2.)  Moral  obligations,  though  not  as  such  directly  enforceable, 
are  not  even,  as  now  seems  to  be  quite  settled,  of  force  enough  to 
serve  as  considerations  for  promises,'  yet  are  sometimes  indirectly 
allowed  to  have  a  certain  validity.  The  rule,  for  instance,  that  he 
who  seeks  equity  must  do  equity  appears  in  its  application  to  create 
or  presuppose  a  sort  of  imperfect  legal  duty.  "  Thus  it  was  intimated 
in  Neesom  v.  Clarkson'  that  though  a  person  expending  money  by 
mistake  upon  the  property  of  another  has  no  equity  [i.  e.,  no  perfect 
right  to  compensation]  against  the  owner,  who  was  ignorant  of  and 
did  not  encourage  him  in  his  expenditure,^  yet  if  it  were  necessary 
for  the  true  owner  to  proceed  in  equity,  he  would  only  be  entitled 
to  his  assistance,  according  to  the  ordinary  rule,  by  doing  equity  and 
making  compensation  for  the  expenditure.''^  So  where  a  person  is 
under  a  moral  duty  acts  done  by  him  may  be  construed  differently 
from  what  they  would  have  been  had  there  been  no  such  duty,  for 
example,  if  a  purchase  is  made  by  one  in  the  name  of  another  the 
resulting  trust  that  would  ordinarily  arise  may  be  rebutted.^ 

(3.)  Rights  and  duties  which  are  sanctioned,  as  Austin  says,  by 
nullities,  including  duties  not  to  make  illegal  or  fraudulent  contracts 
and  generally  not  to  commit  those  kinds  of  fraud  that  merely  have 
the  effect  of  making  transactions  invalid  but  do  not  give  ground  for 
a  direct  action.  After  the  fraudulent  transaction  has  been  rescinded 
an  action  may  lie  to  recover  back  the  consideration  or  have  a  recon- 
veyance ;  but  such  an  action  is  not  based  directly  upon  the  fraud, 
but  upon  rights  existing  antecedently.  In  this  class  also  may  be 
placed  many  of  the  rights  which  are  protected  by  constitutional  limi- 
tations. 

» Coraer  v.  Craig,  1  Wash.  424.  '  Lang.,  U  71,  79. 

' 4  Hare  97.  ^Nicholson  v.  Hooper,  4  My.  &  C.  186. 

«  SneU.  £q.  115.  •  Adams  £q.  101. 
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The  duty  not  to  sue  where  one  has  no  cause  of  action  and  not  to 
defend  when  one  has  no  l^al  ground  of  defense,  with  their  corres- 
ponding rights,  are  imperfect  duties  and  rights  of  this  sort.  They 
are  sanctioned  by  the  fiulure  of  the  suit  or  defense.  These  duties 
and  rights  will  call  for  further  explanation  in  another  connection.^ 
They  must  be  distinguished  from  duties  and  rights  as  to  malicious 
saitB  and  prosecutions,  which  are  not  imperfect. 

(4.)  The  duty  not  to  be  guilty  of  contributory  n^ligence  has  been 
aheady  mentioned.' 

(5.)  When  the  right  and  duty  meet  in  the  same  person,  the  jural 
relation,  and  in  rights  in  personam  the  protected  right  also,  is  extin- 
guished. But  where,  though  belonging  to  the  same  natural  person, 
they  pertain  to  two  different  peraono^  borne  by  him,  they  usually 
do  not  become  extinct.  Thus  at  the  present  day  if  a  debtor  is 
made  executor  he  must  account  for  the  debt  with  the  other  assets. 
As  to  third  persons  there  may  be  in  these  cases  a  perfect  duty  ;  Jbut 
since  there  can  be  no  suit  between  the  two  personoBy  the  right  and 
duty  as  between  them  seem  to  be  imperfect. 

(6.)  Duties  imposed  by  the  criminal  law  are  owed  to  the  State 
only.  But  many  of  them  are  imposed  for  the  purpose  of  protecting 
particular  conditions  of  fact  for  the  benefit  of  individuals.  These 
may  be  r^arded  as  implying  a  kind  of  imperfect  protected  right. 
The  right  to  one's  own  life  at  common  law  is  such  an  imperfect 
right 

(7.)  Duties  of  public  officers  for  the  enforcement  of  which  no  direct 
means  are  provided ;  for  example,  the  duty  of  a  judge  to  decide 
aooording  to  law,  or  a  duty  imposed  upon  a  State  legislature  by  the 
oonstitation  to  rearrange  the  senatorial  districts  of  the  State  after  each 
oensus. 

IX.— ANTECEDENT  AND  REMEDIAL  RIGHTS  AND  DUTIES. 

§  142.  Their  General  Nature.  When  a  civil  injury  is  committed 
—we  may  leave  crimes  for  the  present  aside — ^rights  and  duties  arise 
OQt  of  the  commission ;  in  other  words,  the  commission  of  a  civil 
mjnry  is  a  title  to  duties  on  the  part  of  the  doer  and  rights  in  others 
tgainst  him.  These  rights  and  duties  are  called  by  various  names.' 
The  most  common  name  is  secondary  rights  and  duties,  while  those 
that  exist  antecedently  to  any  wrong,  and  the  violation  of  which  oon- 
sdtates  the  wrong  from  which  secondary  ones  arise,  are  called  pri- 
>  See  2  144.  'See  {140.  >  HoU.  93. 
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maiy.  This  is  Austin's  nomenclature.^  Professor  Holland  and 
other  writers  prefer  to  call  them  antecedent  and  remedial.*  Before 
going  on  to  describe  remedial  rights  and  duties  it  will  be  well  to 
mention  several  which  are  likely  to  be  mistaken  for  them  but  whieb 
are  properly  classed  among  antecedent  rights  and  duties. 

(1.)  It  is  characteristic  of  remedial  rights  and  duties  that  they 
arise  at  once,  by  the  mere  operation  of  law  as  soon  as  a  wrong  is 
committed.  Rights  and  duties,  therefore,  which  are  created  by 
judgments  and  decrees  of  courts  and  which,  though  they  may  be 
indirectly  due  to  wrongs,  spring  directly  out  of  the  judgment  or 
decree  and  do  not  have  any  existence  until  there  has  been  such  a 
specific  intervention  of  the  sovereign's  will  to  create  them,  are  not 
remedial  rights.' 

(2.)  For  the  same  reason  rights  created  by  the  seizure  of  property 
on  execution  or  under  an  attachment  or  distress  are  not  remedial 
rights,  though  the  right  to  levy — which  only  exists  after  a  reftisal 
to  pay  the  judgment — or  to  attach  or  distrain  may  itself  be  such. 

(3.)  Rights  of  action  or  rights  to  sue,  in  one  sense  of  the  word,  are 
rights  against  the  officers  of  the  court  to  have  them  perform  their 
fiinctions  when  required.  These  exist  whether  the  party  has  any 
cause  of  action,  whether  any  wrong  has  been  committed  against  him, 
or  not.  The  sheriff  must  serve  and  return  the  writ,  the  clerk  of 
the  court  must  enter  the  suit  and  do  the  other  acts  that  pertain 
to  his  office,  and  the  judge  and  jury  must  try  and  decide  the  case, 
although  all  of  them  know  perfectly  well  from  the  beginning  that 
the  suit  is  groundless.  The  defendant  has  similar  rights  for  con- 
ducting his  defense.     These  are  all  antecedent  rights. 

(4.)  There  is  one  peculiar  class  of  cases  where  on  the  commission  of 
a  wrong  an  ordinary  obligation  is  created  instead  of  the  usual  reme- 
dial right.  When  certain  conduct  is  forbidden  under  a  penalty  to  be 
recovered  in  a  civil  action,  if  the  penalty  is  given  to  a  particular  per- 
son, no  action  lies  directly  for  the  wrongful  conduct,  but  an  obliga- 
tion to  pay  the  penalty  at  once,  a  debt  fully  due,  arises,  and  from  the 
breach  of  this  obligation  a  remedial  right  of  the  ordinary  kind 
results.*  It  is  hard  to  frame  a  definition  of  remedial  rights  that 
shall  not  include  these  obligations ;  but  they  are  plainly  to  be  classed 
with  antecedent  and  not  with  remedial  rights,  since  remedial  rights 
flow  from  their  violation* 

»  Aust^  Lect.  xlv.  "  Holl.  93 ;  Pom,  Gv.  As^^  U  I,  2, 

'Seei3  21,22.  «SeeJ22. 
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§  143.  The  "  Obligation  Theory  *'  of  Bemedial  Bights  and 
Daties.  There  are  two  alternative  theories  as  to  the  nature  of 
remedial  rights  and  duties,  which  differ  considerably  from  each  other 
and  which  involve  very  different  views  of  actions.  I  shall  first 
explain  the  two  and  then  consider  which  of  them  obtains  in  our 
kw. 

The  first  theory  is  that  remedial  rights  and  duties  are  perfect  ob- 
ligations^ duties  to  make  compensation  or  restoration  and  rights  to 
have  compensation  or  restoration  made.  This  was,  as  has  been  ex- 
plamed,^  the  theory  of  the  Roman  law.  Obligations  ex  ddido  were 
duties  and  rights  to  make  and  to  have  reparation  for  injuries  done. 

The  corresponding  view  of  an  action  is  that  it  is  a  proceeding  to 
specifically  enforce  an  existing  right.  Although  founded  upon  a 
wrong  done,  yet  its  direct  and  immediate  relation  is  not  to  something 
which  the  defendant  ought  to  have  done  in  the  past,  but  to  some- 
thing which  he  ought  to  do  now,  i,  €.,  to  make  reparation.  All  suits 
become  in  &ct  suits  for  specific  performance.  This  accounts 
for  the  fiict  for  which  Austin  criticises  the  Roman  lawyers,*  that 
those  lawyers  did  not  recognize  any  secondary  obligations  grow- 
ing out  of  the  breach  of  contracts.  A  breach  of  contract  is  a 
wrong  as  truly  as  a  delict  or  tort;  but  in  the  Roman  law  the  latter 
gave  rise  to  a  secondary  obligation,  while  the  former  did  not.  The 
action  was  brought  directly  upon  the  primary  obligation ;  and  the 
Roman  lawyers  classed  together  obligations  ex  oontractu  and  ex 
ddido — even  putting  the  whole  of  the  latter,  as  we  have  seen,^  into 
the  subdivision  of  obligations  re  coritrdctce  along  with  a  portion  of 
the  former — ^without  any  apparent  sense  of  the  difference  between 
primary  and  secondary.  But  from  their  point  of  view  they  were 
right  in  so  doing,  at  least  when  the  primary  obUgation  was  to  pay 
money.  On  the  theory  which  we  are  now  considering,  an  obligation 
bemg  a  tie  between  two  persons,  an  action  may  be  reganled,  following 
oat  the  same  metaphor,  as  a  pulling  upon  the  tie  by  which  the 
obligor  is  drawn  on  to  do  the  required  acts.  It  was  sufficient  there- 
fore when  a  tie  existed.  If  such  a  tie  had  already  been  created  by 
the  making  of  the  contract,  it  was  not  necessary  that  another  tie 
should  be  created  by  its  non-performance.  Or,  to  drop  metaphor, 
it  was  just  as  easy  to  enforce  specifically  a  primary  as  a  secondary 
obligation,  the  acts  to  be  done  being  equally  well  ascertained.  No 
remedial  right  was  needed,  the  antecedent  right  answering  every 

1  See  i  132.  '  Aiist^  Introd.  '  See  {  132. 


122  DUTIES  AND   RIGHTS  IN  GENERAL. 

purpose.  Sach  an  action  was  called  a  personal  action.  On  this 
theory  an  obligation  when  default  is  made  in  its  performance  is  con- 
sidered  as  still  continuing  to  exist  and  not  as  becoming  extinct  and 
being  replaced  by  a  right  of  action.  This  theory  cannot  without 
some  straining,  if  it  can  at  all,  be  made  to  fit  the  case  where  money 
damages  are  sought  for  the  breach  of  a  contract  to  do  or  omit  some 
other  act.  This  discrepancy  the  Roman  lawyers  seem,  as  Austin 
says,  to  have  simply  disr^arded. 

When  the  right  violated  was  a  property  right,  the  view  taken  of 
it  seems,  as  I  have  already  said,^  to  have  been  that  of  a  tie  not 
between  two  persons,  but  between  a  person  and  a  corporeal  or  incor- 
poreal thing.  Hence  the  actions  called  real  actions,  by  whidi  the 
plaintiff  sought  to  be  put  back  into  the  actual  enjoyment  of  a  right 
in  rem — a  protected  condition  of  fact— of  which  he  had  been  unjustly 
deprived,  can  be  described  under  the  same  metaphor  which  we  used 
in  r^ard  to  personal  actions,  as  a  pulling  uppn  the  tie  in  order  to 
draw  back  to  the  plaintiff  the  thing  which  the  defendant  had  taken 
away  from  him.  These  actions  too  were  therefore  in  a  sense  suits 
for  specific  performance,  or  at  least  for  the  specific  enforcement  of 
existing  rights.  Here  also  there  was  no  necessity  for  the  concep- 
tion of  a  remedial  right. 

Of  course  a  real  action  would  only  lie  when  such  specific  enforce- 
ment was  possible.  If  the  defendant  unlawfully  ousted  the  plaintiff 
from  his  possession  of  the  res,  either  land  or  chattel,  the  latter  could 
have  a  real  action  to  r^ain  his  possession,  to  be  put  back  into  the 
actual  enjoyment  of  his  right  in  rem^  and  a  personal  action  to  enforce 
the  obligation  to  make  compensation.  But  for  an  assault  and  battery 
only  a  personal  action  lay,  the  plaintiff  not  having  been  ousted  from 
his  personal  security  and  not  needing  the  aid  of  the  public  force  to  be 
reinstated  in  it. 

The  connection  of  the  above  described  theory  of  remedial  rights 
and  of  actions  with  the  conceptions  of  incorporeal  things  and  of  rights 
in  rem  and  in  personam  which  have  been  explained  in  preceding 
chapters  is  obvious. 

§144.  The  ''Permisaive  Theory"  of  Remedial  Bights  and 
Duties.  The  second  theory  of  the  nature  of  remedial  rights  and 
duties  is  very  different.  According  to  it  remedial  duties  and  rights 
are  not  duties  to  make  nor  rights  to  receive  compensation.  Such 
duties  and  rights  are  created  by  the  judgment  or  decree,  and  then,  as 

^  See  i  132. 
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we  have  seen,^  are  not  secondary  but  primary.     Until  judgment  is 
given  there  are  no  such  duties  or  rights  in  existence. 

Remedial  rights  and  their  corresponding  duties  may  be  described 
as  the  converse  of  the  imperfect  duties  not  to  sue  and  rights  to 
defend  mentioned  in  §  141.  So  long  as  no  wrong  has  been  done^  the 
plaintiff  is  under  a  duty  not  to  sue,  and  the  defendant  has  a  corres- 
ponding right  not  to  be  sued  and  a  permissive  right  against  the 
plaintiff  to  defend  himself  if  he  is  sued,  he  owes  no  duty  of  any  kind 
to  the  plaintiff  to  abstain  from  defense.  By  the  commission  of  a 
wrong,  these  duties  and  rights  are  annihilated,  and  instead  of  them 
the  plaintiff  gains  a  permissive  right  against  the  defendant  to  sue, 
the  defendant  comes  under  a  duty  to  him  not  to  defend,  and  he  has 
a  corresponding  right  not  to  have  the  suit  defended.  Rights  and 
duties  of  this  sort  may  also  arise  from  circumstances  which  make  it 
probable  that  a  wrong  is  about  to  be  committed,  as  in  suits  for 
injunctions.  All  of  these  rights  and  duties,  except  the  merely  per- 
missive ones,  are  imperfect  so  far  as  that  they  have  no  other  sanction 
than  die  fiulure  of  the  action  or  defense  improperly  maintained  and 
sometimes  a  liability  for  costs.  But  this  amounts  practically 'to  the 
same  thing  as  the  sanction  of  a  perfect  duty;  so  that  it  is  only 
formally  that  they  are  called  imperfect,  no  direct  and  separate  action 
lying  for  their  violation.  They  are  in  fact  quite  as  effectually 
protected  and  enforced  as  any  rights  or  duties.  Remedial  rights 
are  thus  properly  described  as  rights  of  action,^  the  name  by  which 
they  are  generally  called  in  our  law.  They  are  not  obligations 
tz  ddido,  nor  perfect  obligations  at  all,  though  they  are  rights  in 
I         fenonam. 

This,  it  is  evident,   leads  to  a  very  different  view  of  actions. 

Actions  for  pecuniary  damages,  at  least,  cannot  be  regarded  as 

brought  to  specifically  enforce  rights.     They  are  proceedings  to 

inflict  sanctions  for  violations  of  rights.     They  have  immediate  and 

I         direct  reference  not  to  what  the  defendant  now  ought  to  do,  but  to  what 

he  ought  to  have  done  at  some  past  time.     It  is  not  even  necessary 

that  the  right  violated,  even  though  it  was  an  obligation,  should  exist 

I         at  the  time  of  the  suit.     If  a  debt  is  due  upon  a  certain  day  and  is 

I         not  then  paid,  it  would  be  necessary  according  to  the  Roman  theory 

I         to  consider  the  primary  obligation  as  continuing  to  exist  up  to  the 

I         time  of  the  action — ^though  of  course  in  a  modified  form,  the  strict  per- 

I         formance  of  it  according  to  its  original  terms  having  become  impos- 

I  ^8ee  {  143.  '  Not  in  the  sense  in  which  that  expreesion  is  used  in  J  142. 
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sible.  But  on  the  theory  which  we  are  now  discussing  the  original 
obligation  might  be  regarded  as  coming  to  an  end  when  the  time 
fixed  for  performance  has  elapsed,  and  a  new  right,  a  right  of  action, 
a  remedial  right,  which  is  not  a  perfect  obligation,  as  springmg  up 
in  its  stead. 

As  for  real  actions — ^including  under  this  name  such  forms  of  aty 
tion  as  ejectment,  replevin,  or  summary  process  to  recover  possession 
of  leased  premises — and  suits  for  specific  performance  or  injunction, 
to  which  we  may  perhaps  add  applications  for  certain  prerogative 
writs  such  as  maiidamus  or  habeas  GorpuSy  these  may,  if  this  theory  is 
to  be  applied  to  them  at  all,  be  r^arded  as  proceedings  in  which,  for 
the  sake  of  more  exact  justice,  the  sanction  is  put  into  an  executive 
form ;  the  restoration  to  possession  of  the  plaintiff's  lessor  in  ejectment, 
for  example,  being  only  incidentally  a  specific  enforcement  of  his 
real  right,  but  primarily  or  formally  a  sanction  inflicted  upon  the 
wrong-doer,  or  a  decree  of  specific  performance  being  a  method  of 
inflicting  a  sanction  upon  the  wrong-doer  by  casting  upon  him  a  new 
duty  to  the  plaintiff,  as  near  an  approximation  as  possible  to  the  old 
one,  which  the  plaintiff  is  willing  to  accept  as  a  compensation  for  the 
wrong  done  him. 

§  145.  Actions  to  Enforce  Charges.  We  now  come  to  the  ques- 
tion of  the  theory  of  actions  in  our  law  and  the  nature  of  rights  of 
action.  Actions  brought  to  enforce  charges,  for  exiunple,  a  suit  in 
rem  on  a  maritime  lien,  are  necessarily  in  the  nature  of  suits  for 
specific  performance.  There  being  no  corresponding  duties  to  be 
broken,  and  nothing  that  can  be  called  a  violation  of  the  right  being 
possible,  there  can  of  course  be  no  wrong  and  no  question  of  the  in- 
fliction of  a  sanction.  And  the  right  specifically  enforced  is  the 
primary  right  itself  and  not  a  secondary  obligation  ex  delicto.  It  is 
true  that  many  charges  are  enforceable  only  after  a  wrong  has  been 
committed ;  but  the  wrong  in  such  cases  is  the  violation  of  some 
collateral  protected  right,  which  usually  gives  rise  to  a  right  of  action 
of  a  different  kind,  so  that  the  person  injured  has  a  double  remedy, 
either  to  sue  directly  for  the  wrong  or  to  enforce  his  charge.  As  to 
the  &cultative  right,  the  wrong  stands  merely  as  a  condition 
precedent. 

§  146.  Real  Actions  and  Suits  for  Speciflo  Performance.  Since, 
as  we  have  just  seen  in  the  preceding  section,  actions  for  the  specific 
enforcement  of  primary  rights  are  known  to  our  law,  there  seems  to 
be  no  good  reason  why  the  same  principle  should  not  be  recognized 


ANTECEDENT  AND  REMEDIAL  RIGHTS  AND  DUTIES.  125 

in  the  case  of  protected  rights  and  their  corresponding  duties.  Suits 
for  injunctions,  therefore,  and  applications  for  writs  of  mandamus 
and  other  prerogative  writs  as  well  as  some  other  analogous  proceed- 
ings, so  &r  as  these  are  intended  to  prevent  breaches  of  duties  corres- 
ponding to  rights  in  rem  and  thus  to  protect  such  rights,  together 
with  the  action  of  replevin,  all  of  which  fall  under  the  civil  law 
definition  of  real  actions,  or  at  least  are  analogous  to  real  actions, 
may  properly  be  regarded,  like  the  civil  law  real  actions,  as  brought 
to  specifically  enf6rce  the  primary  right  and  not  based  upon  any  sec- 
ondary obligation.  According  to  modern  ideas  ejectment,  so  fii,r  as 
it  is  not  an  action  for  damages,  and  proceedings  to  recover  the 
possession  of  land  generally,  including  the  real  actions  of  the  oonmion 
law,  ought  also  to  be  placed  here.  But  by  the  theory  of  the  old 
common  law  rights  of  entry  on  land  and  rights  to  bring  such  actions 
for  its  recovery  seem  to  have  been  rather  regarded  as  facultative 
than  as  protected  rights,  as  will  be  hereafter  explained.^ 

So  far  as  injunction,  mandamus  and  the  other  proceedings  men- 
tioned above  in  connection  with  them  can  be  used  to  prevent  the 
violation  or  secure  the  performance  of  obligations  before  breach,  they 
have  the  character  of  suits  for  the  specific  performance  of  the  primary 
obligation.  Though  there  is  a  right  of  action  in  those  cases,  there  is 
no  obligation  ex  ddidOy  since  there  has  been  no  delict.  When  an 
obligation  has  once  been  broken  it  may  be  impossible  that  it  should 
ever  be  performed  strictly  according  to  its  original  tenor,  that  the 
protected  state  of  facts  originally  contemplated  can  ever  be  exactly 
realized.  Still  a  suit  may  lie  for  what  is  called  in  our  law  specific 
performance.  Specific  performance  of  what  obligation  ?  Very  often 
an  action  at  law  for  money  damages  can  be  maintained.  The  ques- 
tion whether  such  an  action  is  or  is  not  to  be  r^arded  as  brought 
for  the  specific  performance  of  a  secondary  obligation  to  make  com- 
pensation, analogous  to  an  obligation  ex  delicto  but  differing  from  it 
in  growing  out  of  a  breach  of  a  primary  obligation  instead  of  the 
violation  of  a  right  in  rem,  will  be  discussed  hereafter.^ 

But  even  if  there  is  such  a  secondary  obligation,  that  is  not  the  one 
whidi  is  sought  to  be  specifically  enforced  in  the  suit  in  equity.  As 
to  the  latter,  two  views  are  possible.  First,  it  may  be  supposed  that 
the  primary  obligation  continues  to  exist,  though  in  a  modified  form, 
or  secondly,  we  may  say  that,  whatever  may  be  true  of  the  action  at 
law  for  money  damages,  there  is  a  new  secondary  obligation  to  per- 

iSee{322.  'Seejl^* 
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form  which  is  the  haais  of  the  suit  for  specific  performance.  The 
former  view  appears  to  me  to  be  more  likelj  correct,  for  the  foUow- 
ing  reasons.  (1.)  It  follows  the  analogy  of  rights  in  rem  and  real 
actions.  (2.)  Since  primary  obligations  can  undoubtedly  be  spedfi- 
cally  enforced  before  breach,  it  is  natural  to  look  iqpon  suits  for 
specific  performance  after  breach  in  the  same  light.  (3.)  It  is  in 
accordance  with  the  general  habits  of  thought  and  expression  bodi 
of  lawyers  and  laymen,  especially  the  rights  of  cestuys  que  trud,  which 
are  obligation-rights  against  their  trustees,*  are  never  regarded  as 
destroyed  by  a  breach  of  trust  and  mere  remedial  rights  substituted 
for  them.  (4.)  It  will  presently  be  shown  that  at  law  some  primary 
obligations  in  all  probability  continue  and  are  specifically  enforced 
after  breach.^ 

§  147.  Debts.  Professor  Langdell  gives  an  account  of  the  nature 
of  debts,  from  which  the  following  abridged  description  is  drawn.' 
The  typical  case  of  a  debt  is  that  which  arises  from  the  loan  of 
money.  In  the  loan  of  a  specific  thing  the  thing  lent  remains  the 
property  of  the  lender ;  but  when  a  fungible  is  lent  the  property 
passes  to  the  borrower,  who  is  merely  bound  to  make  return  in  kind. 
This  is  true  of  a  loan  of  money.  But  in  general  the  difference 
between  the  two  kinds  of  loan  is  not  present  to  the  minds  of  the 
parties.  The  lender  of  money  thinks  of  it  as  still  belonging  to  him 
and  of  the  borrower  as  having  got  merely  the  right  to  the  temporary 
use  of  it.  He  supposes  himself  to  own  a  sum  of  money  without 
owning  any  particular  coins,  and  the  only  substantial  difference  be- 
tween money  in  his  own  coffer  and  money  owing  him  is  that  in  one 
case  he  has  possession  and  in  the  other  not.  A  debt,  therefore, 
according  to  the  popular  conception,  is  a  sum  of  money  belonging  to 
one  person  but  in  the  possession  of  another.  There  is  much  reason 
to  suppose  that  this  was  the  view  adopted  by  the  early  English  law, 
at  least  for  certain  purposes.  Accordingly  the  action  of  debt,  by 
which  the  possession  of  this  sum  was  r^ained  by  the  owner,  would 
be  in  the  nature  of  a  real  action,  analogous  to  a  proceeding  to  recover 
the  possession  of  a  specific  thing. 

I  do  not  think  that  Professor  Langdell  means  to  assert  that  debt 
was  ever  regarded  as  in  the  strict  sense  a  real  action — ^in  the  civil  law 
signification ;  it  was  undoubtedly  classed  among  the  personal  actions 
in  the  common  law  scheme, — ^that  is,  as  brought  to  specifically  enforce 

*  See  Ch.  XIV,  Div.  III.  »  See  the  next  section. 

'  Lang.,  2  99  ef  aeq. 
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a  right  m  rem.  Debt  has  always  been  clearly  recognized  as  an  action 
upon  an  obligation.  A  bond,  the  instrument  j:)ar  excellence  by  which  a 
debt  was  created,  was  called  distinctively  and  emphatically  an  "  obliga- 
tion ;"  that  is  the  technical  meaning  of  the  word  obligation  in  the 
common  law.  And  detinue,  whose  close  resemblance  to  debt  Professor 
Langdell  points  out,  saying,  "the  chief  diflFerenoe  between  them  being 
that  the  [former]  was  for  the  recovery  of  specified  things  belonging 
to  the  plaintiff,  the  [latter],  of  things  not  specified,"  is  of  the  same 
nature,  inasmuch  as  it  will  lie  even  though  the  right  in  rem  has  become 
extinct.^  But  it  is  quite  possible  that  the  analogy  between  a  sum  of 
money  and  a  material  thing  in  the  hands  of  another  may  have  affected 
the  conception  that  was  formed  of  the  nature  of  the  obligation  and 
caused  it  to  be  treated  somewhat  as  though  it  w;ere  a  right  in  rem. 

Especially  no  one  on  this  theory  would  think  of  the  primary  right 
becoming  extinct  and  being  replaced  by  a  mere  right  of  action,  a 
remedial  right,  simply  because  the  time  of  payment  had  gone  by. 
Just  as  a  right  in  rem  endures  no  matter  how  often  it  has  been  violated, 
so  would  the  debt.     The  creditor  would  have  his  original  right  in 
the  sum  of  money  as  well  as  his  right  of  action  for  the  wrong  done 
him  by  it»  non-payment     Moreover,  though  debts  payable  infuturo 
could  be  created  by  covenants,  the  most  usual  way  of  creating  a  debt 
was  by  bond,  which  instrument  is  in  form  an  acknowledgment  of  a 
debt  presently  due,  or  by  the  actual  reception  by  the  debtor  of  a  full 
quid  pro  quo  for  the  debt,^  as  in  the  case  of  a  loan  of  money  or  a 
sale  without  immediate  payment,  in  which  case  also  the  debt  would 
be  due  at  once  unless  otherwise  stipulated  for  by  deed,  a  mere  verbal 
contract  to  the  contrary  not  being,  prior  to  the  introduction  of  the 
action  of  assumpsit,  of  any  force.     If  therefore  the  primary  obliga- 
tion were  to  be  r^arded  as  ceasing  to  exist  and  passing  into  a  mere 
secondary  right  of  action  as  soon  as  the  time  of  payment  had  gone 
by,  it  would  have  only  a  momentary  and  evanescent  existence.     This 
seems  to  me  altogether  too  subtile  and  refined  a  theory  for  the  rude 
times  in  which  the  action  of  debt  originated — for  it  was  one  of  the 
oldest  of  the  common   law   forms   of  action ;  it  was  already  well 
established  in  GlanvilPs  time,  and  instead  of  being  drawn  from  the 
refined  jurisprudence  of  Rome,  as  Professor  Langdell  seems  to  think,* 
it  was  more  likely  of  Anglo-Saxon  birth.*      It  appears  therefore 
to  be  a  tolerably  safe  conclusion  that  the  conception  of  an  overdue 

1  See  i  135.  *  Lang^  2  100. 

'  Lang.,  2  102.  *  Holmes,  Lect.  yii. 
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debt  in  oar  law  is  that  of  a  oontinuing  primaiy  obligation  to  pay 
money.  If  Professor  Langdell  is  correct  in  his  view  of  the  £oman 
origin  of  the  idea^  that  only  strengthens  the  above  conclusion,  since 
the  Roman  actions  for  debts  always,  as  we  have  seen/  went  on  the 
ground  of  a  continuing  primary  obligation.  The  considerations  to 
be  presented  in  the  sections  immediately  following  also  support  the 
same  view. 

§  1 48.  The  Actiona  of  Debt  and  Detinue.  The  action  of  debt  must 
be  r^arded,  therefore,  at  least  under  one  of  its  aspects,  as  an  action 
for  the  specific  performance  of  a  primary  obligation.  In  the  words 
of  Lord  Loughborough,  ''When  the  demand  is  for  the  payment 
of  a  sum  of  money,  it  is  a  technical  fiction  to  call  the  sum  recovered 
Damages;  it  is  the  specific  debt,  and  the  jury  give  the  specific  thing 
demanded."^  This  explains  the  strict  rule  that  the  plaintiff  must 
prove  his  debt  as  aUeged. 

But  in  the  action  of  debt  the  plaintiff  has  in  theory  a  right  to 
recover,  besides  the  amount  of  the  debt  itself,  damages  for  its 
wrongful  detention ;  and  this  right  to  nominal  damages  sometimes 
becomes  of  practical  importance  in  relation  to  the  question  of  costs. 
This  is  inconsistent  with  the  idea  of  specific  performance,  and  seems 
to  point  to  the  presence  of  a  secondary  right  of  action  as  the  basis  of 
the  suit.^  A  remedial  right  must  of  course  arise  from  the  non- 
payment of  a  debt  as  well  as  from  any  other  wrong.  In  an  action 
founded  upon  that  right  the  measure  of  damages  would  usually  be 
the  amount  of  the  debt  with  only  nominal  damages  for  its  detention; 
so  that  such  a  right  would  be,  for  the  purpose  of  supporting  a  suit^ 
practically  equivalent  to  the  primary  obligation,  and  would  easily  be 
confounded  with  it.  I  therefore  venture  to  suggest  that  the  two 
were  in  fact  confounded,  and  that  debt  was  an  action  of  a  double 
nature,  being  at  the  same  time  a  suit  for  the  specific  performance  ot 
the  continuing  primary  obligation  and  also  a  proceeding  based  on  a 
secondary  right  of  action  to  recover  damages  for  its  violation. 
Detinue  seems  to  have  the  same  character,  as  is  perhaps  indicated  by 
the  alternative  form  of  the  judgment,  no  such  alternative  judgment 
being  necessary  in  debt,  because  in  either  case  the  act  to  be  done  by 
the  defendant  is  the  same,  namely,  to  pay  money. 

The  question  remains,  what  is  the  nature  of  the  secondary  right 

1  See  2  143. 

'  Rudder  v.  Price,  1  H.  Bl.  547.    See  also  Robinson  v.  Bland,  2  Burr.  1077. 

> Guy  V.Franklin,  5  Cal.416;  McLane  v.  Elmer,  4  Ind.  239. 
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of  action?  Is  it  an  obligation  analogous  to  an  obligation  ex  delicto  or 
a  mere  permissive  and  imperfect  right  of  the  kind  described  in 
§  144  ?  To  this  the  same  considerations  apply  which  will  present 
themselves  in  connection  with  the  actions  of  covenant  and  assumpsit, 
andaooordinglj  we  may  postpone  the  attempt  to  answer  this  question 
until  we  come  to  take  up  those  forms  of  action  a  few  sections  further 
00.^  However  it  may  be  remarked  here  that  there  is  a  certain 
appearance  of  superfluity  in  creating  a  new  secondary  obligation  to 
|Jaoe  by  the  side  of  an  existing  primary  one  having  substantially  the 
same  content. 

§  149.  AppUoations  of  the  above  described  Theory  of  Debt. 
The  doable  character  of  the  action  of  debt  and  the  confusion  between 
the  two  rights  on  which  it  is  based  serve  to  explain  several  peculiari- 
ties in  the  law. 

They  throw  light,  for  example,  upon  the  curious  rule  of  the 
common  law  that  wheve  by  an  instrument  under  seal,  as  a  single 
bond,  a  debt  was  acknowledged  as  immediately  due  it  could  not 
be  discharged  by  payment  without  an  acquittance  under  seal.'  It 
was  said  that  ''the  duty  takes  its  essence  and  operation  originally 
and  solely  by  the  writing;  and  therefore  it  ought  to  be  cancelled  by 
matter  of  as  high  a  nature;  but  when  no  certain  duty  accrues  by  the 
deed,  but  a  wrong  or  default  subsequent,  together  with  the  deed, 
gives  an  action  to  recover  damages,  for  such  wrong  or  default  accord 
with  satis&ction  is  a  good  plea."*  Thus  on  a  breach  of  a  covenant 
to  repair,  "  the  action  is  not  merely  grounded  on  the  deed,  but  also 
on  the  wrong  subsequent,  which  wrong  is  the  cause  of  action  and 
for  which  damages  shall  be  recovered."*  In  other  words,  in  the 
case  of  a  bond  or  a  covenant  to  p^  money,  on  which  debt  would  lie, 
the  debt  is  r^arded  as  overdue  at  the  time  when  the  payment  is 
made;  a  wrong  has  been  committed  and  a  right  of  action  has  arisen. 
Therefore  the  payment  is  not  in  the  nature  of  a  performance  of  the 
primary  obligation,  but  is  a  mere  accord  and  satisfaction  for  its 
breach.  There  the  point  of  view  is  shifted,  the  action  is  regarded  as 
broaght  to  specifically  enforce  the  primary  obligation,  and  the  rule  is 
applied  that  an  obligation  created  by  specialty  cannot  be  discharged 
by  a  mere  accord  and  satisfaction,  but  only  by  matter  of  as  high  a 

>Seeil50. 

'See  an  excellent  discuasion  of  this  rule  in  Leake,  Dig.  Con.  877. 

*  Blake's  Case,  6  Co.  43,  b. 

^Nichol's  Caae,  5  Co.  43,  a;  Preston  v.  Christmas,  2  Wils.  86. 

9 


130  DUIIES  AND  RIGHTS  IN  GENEBAXu 

nature  as  the  original  deed.  The  fallacy  in  this  clearly  appears  on 
analysis.  If  the  primary  obligation  is  to  be  r^arded  as  continuing 
to  exist  after  breach,  so  as  to  support  an  action  of  debt  considered  as 
a  suit  for  specific  performance,  it  must  of  course  be,  as  it  always  was, 
an  obligation  to  pay  money,  and  the  payment  after  breach  is  not  an 
accord  and  satisfaction  but  a  ftill  performance.  On  the  other  hand, 
if  the  secondary  right  of  action  is  relied  on,  then  that  can  be  dis- 
charged by  an  accord  and  satisfaction.  The  right  of  action  does  not 
arise  out  of  the  deed  directly,  but  out  of  the  subsequent  de£iult,  and 
is  therefore,  even  if  it  be  an  obligation,  not  a  specialty  obligation, 
and  not  subject  to  the  rule  which  requires  a  specialty  obligation  to 
be  discharged  by  specialty.  Any  secondary  right  of  action  can  be 
discharged  by  an  accord  and  satisfaction,  no  matter  what  was  the 
nature  or  origin  of  the  primary  right  out  of  whose  violation  it  arose. 
The  very  unjust  rule  under  consideration  can  only  be  sustained  by 
shifting  from  one  standpoint  to  the  other,  taking  each  when  it  bears 
against  the  payer. 

Again  as  to  the  effect  of  tender.  Tender  made  when  the  debt  is 
due,  and  properly  followed  up,  bars  the  original  obligation^ — though 
the  money  paid  into  court  belongs  to  the  creditor, — ^and  prevents 
any  secondary  right  of  action  from  coming  into  existence.  The  same 
rule  is  applied,  contrary  to  theory  and  to  some  early  decisions  but  in 
accordance  with  justice,  to  simple  contract  debts  due  as  soon  as  con- 
tracted, as  on  the  sale  of  goods  with  no  agreement  for  credit  but 
without  the  price  being  paid,  on  which  no  demand  and  refusal  have 
been  made.^  But  a  tender  after  breach,  if  not  accepted,  has  no  prac^ 
tical  effect.  It  must,  I  think,  be  considered  to  have  theoretically  the 
same  effect  upon  the  primary  obligation  which  it  would  have  had 
before,  that  obligation  not  having  essentially  changed  its  character 
but  remaining  still  as  an  obligation  to  pay  money,  capable  of  specific 
performance  and  therefore  capable  of  being  barred  by  a  tender.  It  is 
perhaps  upon  this  ground  that  in  some  of  the  United  States  a  tender 
>of  an  overdue  debt  before  suit  is  good;'  the  attention  is  fixed  ex- 
'clusively  upon  the  primary  obligation  and  principles  appropriate 
•only  to  that  are  applied  to  the  whole  action.  But  beside  this  there 
is  the  secondary  right,  also  capable  of  being  the  basis  of  an  action  of 

^  James  v.  Vane,  29  L.  J.  Q.  B.  169 ;  Leake,  Dig.  Con.  859,  n. 
'  Johnson  v.  Lancaster,  Stra.  676 ;  Dearie  v.  Banrett,  2  A.  <&  £.  82 ;  2  Pars.  Coot. 
637. 
'Tracy  v.  Strong,  2  Conn.  659;  Hamar  v.  Dimmick,  14  Ind.  105. 
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debt,  and  not  capable  of  being  barred  by  a  tender ;  and  on  this  the 
Action  may  in  most  places  be  sustained  notwithstanding  the  tender. 
This  seems  to  me  to  imply  the  theory  that  a  right  of  action  is  not  an 
obligation.  If  it  were,  there  would  be  a  corresponding  duty  resting 
upon  the  debtor  to  pay  the  money,  which  could  be  extinguished  by 
performance  and  on  which  therefore  a  tender  of  performance  ought 
to  be  held  valid.  It  must  be  because  there  is  no  duty  to  pay  resting 
upon  the  party  against  whom  a  right  of  action  exists,  and  therefore 
no  corresponding  obligation-right,  that  a  tender  of  payment  by  him 
IS  treated  as  simply  nugatory. 

So  when  a  debt  is  barred  by  the  statute  of  limitations  the  remedial 
r^ht  is  quite  extinguished,  and  also,  since  the  statute  expressly  says 
that  no  action  shall  be  brought,  it  has  become  impossible  to  sue  upon 
the  primary  obligation.  But  that  obligation  is  not  destroyed.  It 
still  remains,  though  reduced  to  the  condition  of  an  imperfect  obliga- 
tion, and  can  be  indirectly  made  to  have  effect  in  a  variety  of  ways. 
It  is  also  capable  of  being  revived  by  a  new  promise.  But  no  action 
lies  upon  this  new  promise,  but  upon  the  old  obligation,^  which 
oonld  not  be  if  that  obligation  had  been  entirely  destroyed.  But 
when  the  action  is  for  a  tort,  a  new  promise  has  no  effect,*  which 
pomts  to  the  conclusion  that  there  is  in  such  cases  no  obligation  to 
iwive,  t.  e.,  that  the  right  of  action  is  not  an  obligation.  The  effect 
of  the  statute  of  limitations  upon  real  actions  for  the  recovery  of  land 
will  be  explained  in  a  subsequent  chapter.^ 

§  150.  Actions  for  Wrongs.  Covenant  and  (xssvmp&lt,  it  is  agreed 
by  all,  are  not  actions  to  specifically  enforce  primary  obligations,  but 
lie  merely  for  unliquidated  damages  for  their  breach.  They  go  upon 
secondary  rights  only,  as  also  do  the  actions  ex  delicto^  trespass  and 
^espass  on  the  case,  including  trover.  We  may  say  that  debt  and 
detinue,  so  far  as  these  are  actions  for  specific  performance,  bear  the 
same  relation  to  primary  obligations  that  real  actions  do  to  primary 
rights  m  rem  or  that  personal  actions  bore  in  the  Roman  law  to  obli^ 
gatioDS  of  all  kinds,  and  that  covenant  and  assumpsUy  and  also  debt 
and  detinue,  considered  as  actions  for  damages,  stand  to  primary 
obligations  as  trespass  and  trespass  on  the  case  do  to  primary  rights 
m  ran,  a  relation  between  primary  obligations  and  actions  which  was 

'Hnwt  t.  Parker,  1  B.  A  Aid.  92;  Goodwyn  «.  Goodwyn,  16  Ga.  114;  Galligh^r 
t.  HoUhisworth,  3  Har.  A  M.  122. 
*Ch.X,Div.IV. 
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unknown  to  the  Roman  law.  Perhaps  debt  and  detinue  may  be 
more  appropriately  compared  with  the  mixed  action  of  ^ectniieDit 
Indebttahis  assumpsUy  which  goes  on  a  debt,  has  certain  peculiarities 
of  its  own,  and  for  many  purposes  is  treated  like  an  action  of  ddi)t^ 
The  question  now  remains,  what  in  our  law  is  considered  to  be  the  nft* 
ture  of  the  secondary  right  which  is  the  immediate  ground  of  all  those 
actions,  whether  based  ultimately  on  obligations  or  rights  m  rem, 
which  are  merely  for  unliquidated  damages  and  not  for  the  specific 
enforcement  of  any  primary  right  ?  Several  considerations  going  to 
show  that  rights  of  action  are  not  perfect  obligations  but  that  the 
"  permissive  theory  "  of  their  nature  is  the  correct  one  were  mentioned 
incidentally  in  the  preceding  section. 

Probably  an  argument  of  considerable  weight  here  could  be  drawn 
from  the  phraseol<^  and  arrangement  of  the  ancient  sources  of  oar 
law ;  but  unfortunately  I  have  not  access  to  these.  A  few  goieral 
considerations,  however,  may  be  set  down.  The  old  lawyers  borrowed 
the  classification  of  actions  into  real  and  personal  from  the  civil  law, 
which  fact  raises  the  presumption  that  they  took  over  also,  if  they  did 
not  already  have,  the  theory  on  which  that  classification  rested. 
But  on  the  other  hand  it  is  certain  that  they  either  misunderstood 
much  of  their  borrowings  or  were  unable  or  unwilling  to  fit  them 
into  the  fabric  of  the  English  law  without  considerable  alterations, 
as  has  been  already  instanced  in  the  case  of  the  doctrine  of  incorpo- 
real things,^  and  may  also  be  perceived  by  a  comparison  of  our  uses 
and  trusts  with  the  Roman  usua  and  fdei  commissa.  It  seems  to  me 
very  unlikely  that,  if  the  Roman  doctrine  of  the  nature  of  rights  of 
action  had  ever  become  clearly  recognized  as  a  part  of  our  law,  the 
monstrous  perversions  of  the  meaning  of  the  words  "real'*  and 
"personal"  which  now  disfigure  our  legal  terminology  could  ever 
have  got  in. 

Of  considerable  importance*  is  the  &ct  that  Blackstone,  who  in  his 
arrangement  of  the  law  largely  followed  earlier  writers,  does  not  treat 
torts  as  creating  obligations  ex  ddicto,  although  he  recogni2es  the 
division  of  personal  actions  into  those  that  are  ex  contractu  and  ex 
delicto.  Indeed  he  makes  little  or  no  use  of  the  conception  of  obli- 
gations at  all.  He  treats  of  contracts  under  the  head  of  titles  to  prop- 
erty rights,  and  of  breaches  of  contracts  and  the  remedies  therefor 
in  a  subdivision  of  the  subject  of  injuries  to  personal  property, 
as  being  injuries   to    ^'property  in  action."     Injuries   generally 

*  Kudder  v.  Price,  1  H.  Bl.  547.  » See  J  45. 
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he  describes  as  vioktions  of  primary  rights^  and  classifies  them 
partly  according  to  the  rights  violated  and  partly  according  to  the 
forms  of  action  used  for  their  redress.  In  speaking  of  the  right  to  com- 
pensation for  a  wrong  done^  he  seems  to  be  uncertain  whether  to  call 
it  a  perfect  or  an  imperfect  right^  he  plainly  did  not  AiUy  understand 
and  adopt  the  "  obligation  theory  "  as  held  by  the  Roman  lawyers.^ 

I  have  not  found  any  decided  case  in  which  either  theory  of  the 
nature  of  rights  of  action  is  distinctly  affirmed  and  made  the  ground 
of  decision ;  but  rights  of  action  for  wrongs  seem  to  be  treated  to 
some  extent  in  a  manner  inconsistent  with  their  being  perfect  obliga- 
tions corresponding  to  duties  to  pay  money.  Then  it  has  been  held 
that  an  action  for  seducing  the  plaintiff's  daughter  is  not  an  action 
for  money  due  under  a  provision  of  the  English  Bankrupt  Act 
making  vexatious  defenses  in  such  actions  a  ground  for  refusing  the 
discharge.^  However  the  court  admitted  that  the  expression  in- 
eluded  not  only  technical  debts  but  unliquidated  claims  on  contracts^ 
though  not  any  claims  for  torts ;  so  that  it  is  not  easy  to  see  what 
the<Hy  of  the  nature  of  secondary  rights  the  judgment  did  go  upon. 
Very  possibly  the  court  fell  into  a  eonfiision  between  the  primary 
obligation  and  the  secondary  right.  If  the  original  contract  were  to 
pay  money,  then  the  primary  obligation,  which  would  continue  to 
subsist  after  the  money  had  become  payable,  would  be  of  course  a 
daim  for  money  due.  But  if  the  contract  were  to  do  some  other 
act,  it  is  hard  to  perceive  in  what  respect  the  right  of  action  which 
would  accrue  on  its  breach,  and  by  pursuing  which  money  damages 
could  be  recovered,  would  be  different  from  a  right  of  action  for  a 
tort  The  &ct  that  in  the  one  case  there  is  a  primary  obligation 
existing  by  the  side  of  the  right  of  action  while  in  the  other  there  is 
not,  has  nothing  to  do  with  the  nature  of  the  secondary  right  itself. 
But  if  the  primary  and  secondary  right  were  not  distinguished,  it 
would  be  natural  to  invest  the  latter  with  some  of  the  attributes  of 
the  former,  and  r^ard  it  as  a  claim  having  a  duty  to  perform  corres- 
ponding to  it. 

Where  an  assignment  of  all  a  debtor's  property  had  been  made  to  a 
commissioner  for  the  purpose  of  getting  a  special  act  of  insolvency,  it 
was  decided  that  a  right  of  action  for  a  tort  did  not  pass  by  the  assign- 
went^  Nor  is  the  plaintiff  in  an  action  for  a  tort  before  judgment  a 
creditor  who  can  impeach  a  conveyance  made  by  the  defendant  on  the 

'  2  Bl.  Com.  438 ;  3  Jrf.  115.  '  Be  Taylor,  ex  parte,  Crabtree,  33  L.  J.  Bk.  33. 

'  Stanlj  r.  Duhurst,  2  Boot  52 ;  see  also  1  Griffith  &  Holmes  on  Bankruptcy  301. 
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ground  of  fraud.^  All  of  these  cases  imply  that  the  remedial  right  is 
not  a  perfect  obligation  corresponding  to  a  duty  to  pay  money  in 
compensation.  Such  money  would  plainly  be  "  due,"  the  right  to 
receive  it  would  be  assets  and  the  person  having  the  right  a  creditor. 
Some  further  reasons  in  support  of  the  same  view  will  be  given  in 
the  sections  immediately  foUowdng. 

§  151.  The  ABsignability  of  Bights  of  Action.  Eights  to  sue 
for  unliquidated  damages  for  either  torts  or  breaches  of  contract  are 
however  in  some  caaes  assignable  and  wUl  even  pass  in  a  general 
assignment  in  bankruptcy.  The  line  of  distinction  between  those 
that  can  and  those  that  cannot  be  assigned  seems  to  me  to  be  drawn 
in  a  way  that  negatives  the  idea  of  the  rights  being  obligations.  In 
Rice  V,  Stone,^  the  defendant  Stone  had  brought  an  action  against 
one  Perrin  for  injuries  to  the  person  and  had  got  a  verdict  in  his 
favor.  After  verdict  but  before  judgment  he  assigned  his  daim 
for  damages  to  a  certain  Adams.  Aft;er  judgment  the  plaintiff,  a 
creditor  of  Stone,  brought  this  suit  in  equity  against  Stone  and 
Perrin,  Adams  also  subsequently  becoming  a  party,  claiming  to 
have  the  amount  of  the  judgment  paid  to  him.  It  was  held  that  he 
had  a  right  to  recover,  the  assignment  to  Adams  being  void  even  in 
equity.  The  court  said  that  ehoses  in  action  are  usually  assignable 
in  equity,  including  claims  for  torts  to  property.  "But  in  respect 
to  all  claims  for  personal  injuries  the  questions  put  by  Lord 
Abinger  in  Howard  v.  Crowther,  8  M.  &  W.  603,  are  applicable. 
^Has  it  ever  been  contended  that  the  assignees  of  a  bankrupt  can 
recover  for  his  wife^s  adultery  or  for  an  assault  ?  How  can  they 
represent  his  aggravated  feelings?'  And  we  may  add  the  broader 
inquiry — ^has  any  court  of  law  or  equity  ever  sustained  a  claim  by 
the  assignee  for  wounded  feelings,  injured  reputation,  or  bodily  pain 
suffered  by  an  assignor?''  Claims  for  torts  to  property  ''differ 
essentially  from  claims  for  person^  torts.  A  claim  for  the  tortious 
conversion  or  destruction  of  property  is  based  on  a  right  of  property 
which  has  a  certain  value.  A  claim  for  an  injury  to  the  property 
which  is  less  than  a  conversion  or  destruction  of  it,  is  of  the  same 
character."  But  a  claim  for  a  personal  tort  before  it  is  settled  by 
agreement  or  adjudication  has  no  value  that  can  be  estimated  so  as 
to  form  a  proper  consideration  for  a  sale.^  So  far  as  the  above 
reasoning  goes  on  the  ground  of  the  unliquidated  character  of  the 

1  HiU  V.  Bowman,  35  Mich.  191.  *  1  Allen  566. 

'  See  also  1  Griffith  &  Hohnes  on  Bankruptcy  dOldseq. 
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elaim,  it  is  gabmitted  that  it  is  not  well  founded.  Aside  from  the 
fict  that  in  this  case  the  claim  had  been  made  certain  in  amount  by 
the  verdict^  which  is  surely  as  good  a  way  of  liquidating  it  as  an 
agreanent  would  be,  and  that  even  an  adjudication  would  not  reduce 
it  to  any  greater  certainty,  it  would  be  no  harder  for  the  assignee  to 
prove  its  amount  in  an  action  than  for  the  assignor.  It  is  no  more 
indefinite  than  many  claims  for  work  and  labor  under  a  qaai^m 
vnemii  which  can  be  assigned,  and  that  it  has  legally  some  value  is 
shown  by  the  &(Ct  that  a  release  of  it  would  be  a  sufficient  considera'> 
tion  for  a  contract.  The  true  distinction  seems  to  be  this :  in  case 
of  torts  to  property  the  antecedent  rights  are  in  their  own  nature 
assignable  and  are  available  for  the  payment  of  debts.  They  con* 
stitute  the  fund  or  assets  to  which  creditors  look  for  their  pay. 
Consequently  when  a  portion  of  these  assets  is  subtracted  by  a  tort, 
the  right  of  action  is  substituted  for  it,  to  keep  the  fund  as  far  as 
possible  intact.  The  same  principles  will  apply  to  the  rights  of 
action  which  result  from  breaches  of  contract.  But  the  primary 
rights  of  security  and  reputation  are  not  assignable  nor  in  any  way 
available  to  satisfy  creditors,  so  that  there  is  no  reason  for  giving 
this  quality  to  the  secondary  rights  that  arise  from  their  violation. 
Bat  if  these  latter  are  obligation-rights  to  receive  money,  they 
would  have  the  attributes  of  obligations  in  general.  Lord  Abinger's 
questions  would  have  no  meaning,  since  the  assignee  would  not  be 
required  to  represent  the  aggravated  feelings  of  the  assignor,  but 
merely  his  capacity  as  the  person  of  inherence  of  an  obligation. 
Why  should  not  an  obligation-right  to  receive  so  much  money  as 
would  be  a  fair  compensation  for  harm  suffered,  when  such  a  right 
has  once  come  to  exist,  whether  by  the  mere  operation  of  law  or  by 
the  agreement  of  the  wrong-doer,  be  treated  in  the  same  way  as  an 
ohligation-right  to  receive  so  much  money  as  would  be  a  fair  com- 
poisation  for  work  done — quafntwm,  meruit — ^which  latter  sort  of 
r%ht8  being  undoubtedly  obligations,  are,  as  such,  assignable?  The 
eftct  of  adjudication  also  in  giving  the  claim  an  assignable  quality 
is  hard  to  understand  if  the  claim  is  a  perfect  obligation  'from  the 
first  We  have  already  seen  that  it  does  not  necessarily  make  it 
any  more  certain  or  definite ;  indeed  it  almost  never  does  so,  since 
the  verdict  or  finding  of  fects  is  what  fixes  the  amount  to  be  re- 
covered. But  if  it  is  not  an  obligation,  the  reason  is  plain ;  because 
the  judgment  creates  an  obligation/  which  is  assignable  like  any  other. 

'See  2  481. 
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§  152.  The  Effect  of  Tender  upon  Bights  of  Action.  There  is 
a  marked  difference  between  the  effect  of  tender  upon  a  primary 
obligation  and  upon  a  right  of  action.  I  have  already  spoken  of 
this  in  connection  with  the  action  of  debt/  but  a  few  remarks  may 
be  added  here.  It  is  commonly  said  that  tender  cannot  be  validly 
made  when  the  damages  are  unliquidated^  thus  implying  that  the 
indefinite  uncertain  nature  of  the  demand  is  the  ground  of  the  role. 
This  is  probably  incorrect.  A  claim,  for  instance,  for  the  conver- 
sion or  tortious  taking  of  a  chattel  would  be  no  more  indefinite  or 
difficult  to  ascertain  than  one  on  a  quarUum  valebant  arising  on  the 
sale  of  the  same  chattel  would  be,  or  than  a  claim  on  a  quaniwn 
meniUy  to  which  it  is  quite  settled  that  tender  is  a  good  plea  in  bar.^ 
The  true  principle,  it  is  submitted,  is  that  tender  may  be  made  od 
any  primary  obligation,  where  there  is  a  duty  resting  upon  the  party 
to  perform,  but  not  to  a  mere  secondary  right  of  action ;  which  im- 
plies that  in  the  latter  case  there  is  no  duty  to  perform,  so  that  it 
would  of  course  be  useless  and  merely  nugat(»y  for  the  party  to 
offer  to  do  so,  and  also  that  the  right  is  not  an  obligation.  A  daim 
on  a  quantum  valebarU  or  a  quantum  meruit  is  like  a  simple  contract 
debt  payable  immediately.  There  is  an  existing  primary  obligation 
to  pay,  and  alsp  a  secondary  right  of  action.  But  assumpsit  lies  only 
upon  the  latter,  so  that  at  first  it  was  decided  logically  enough  that 
a  tender  could  not  be  made.  Afterwards,  however,  the  same  just 
rule  that  applies  to  simple  contract  debts'  was  applied  here  also, 
and  tender  was  allowed.  On  the  other  hand,  even  where  there  is  a 
liquidated  debt,  if  it  is  payable  at  a  fixed  time  and  that  time  is 
passed,  tender  is  not  effective. 

§  153.  Bights  of  Action  as  Considerations  for  Promises. 
'  There  seems  to  be  some  conflict  in  the  authorities  as  to  whether  a 
presently  existing  legal  obligation,  not  a  m^:e  moral  obligation,  is 
a  sufficient  consideration  for  a  promise  to  do  the  acts  whi<^  the 
party  is  bound  to  do.^  When  the  pre-existing  obligation  is  a  debt 
presently  due,  such  a  promise  is  implied  by  law,  and  the  original 
obligation  is  generally  regarded  as  forming  the  consideration  which 
supports  the  new  promise.    The  action  of  indebitatus  assumpsit  goes 

*  Johnson  v.  Lancaster,  Stra.  576 ;  2  Pars.  Coat.  637.         'See  2  149. 

*  Leake,  Dig.  Cont.  618  ;  Davis  t;.  Dodd,  4  Taunt.  602 ;  Smart  v,  Chell,  7  Dowl. 
781 ;  Crowther  v.  Farrer,  15  Q.  B.  677 ;  fiailey  v.  Bussing,  29  Oonn.  1 ;  Merrick  v. 
Trustees,  8  Gill.  59. 
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CD  an  implied  promise  of  this  kind.  In  Knickerbocker  Mining  Co. 
r.  fiUl  ^  it  was  held  that  an  express  promise  to  pay  a  sum  of  money 
as  compensation  for  a  tort  was  not  invalid  for  want  of  consideration. 
I  do  not  know  whether  in  this  case  the  original  liability  ex  ddido 
was  released  or  agreed  to  be  released.  If  it  was,  the  case  presents 
of  oom^  no  difficulty.  If  not,  it  may.  perhaps  be  taken  to  amount 
toa  dedsion  that  a  liability  for  a  tort  is  an  obligation,  and  that  such 
an  obligation  will  support  a  promise.  On  the  other  hand  it  has 
been  decided  that  a  promise  by  a  person  who  had  been  guilty  of  a 
tort  to  i^ake  compensation  for  it  was  a  sufficient  consideration  to 
eapport  a  counter-promise  to  him.'  This  implies  that  he  was  not 
under  any  obligation  to  make  compensation,  because  a  promise  to  do 
what  one  is  already  bound  to  do  is  not  a  sufficient  consideration  for 
a  promise  in  return. 

§  154.  Conclusions.  The  conclusions  to  which  the  forgoing  dis- 
eoasion  tends  to  lead  are  as  follows.  In  our  law  actions  may  be 
brought  either  to  specifically  enforce  rights,  or  merely,  without  seek- 
ing specific  enforcement  of  any  right,  on  the  theory  described  in 
§  144,  to  inflict  a  sanction  for  a  past  violation.  But  there  are  no 
seeondaiy  obligations.  A  remedial  right  is  not  an  obligation,  but  a 
right  of  action  such  as  is  explained  in  the  section  just  referred  to, 
composed  of  a  permissive  and  an  imperfect  protected  right. 

These  conclusions  are  strengthened  by  the  fact  that  it  is  hardly 
possible  to  posit  an  obligation  or  to  treat  the  action  as  one  for  specific 
performance  in  case  of  a  criminal  prosecution.  It  seems  absurd, 
though  some  writers  have  done  so,  to  say  that  a  criminal  is  under  an 
obligation  to  be  punished  as  soon  as  he  commits  the  crime.'  Also  it 
can  hardly  be  denied  that  the  permissive  and  imperfect  rights  men* 
tioned  above  as  constituting  a  right  of  action  do  actually  arise  when 
a  wrong  is  done.  If  a  secondary  obligation  also  comes  up,  it  exists 
side  by  side  with  this.  But  it  is  no  harder  for  us,  however  it  may 
have  been  with  the  Roman  lawyers,  to  conceive  of  an  action  as  a 
means  of  getting  redress  for  a  past  violation  of  a  right  than  of  specifi- 
cally enforcing  one, to  present  to  our  minds  the  "permissive theory" 
than  the  "obligation  theory."  Therefore  the  notion  of  an  obligation 
fx  ddido  or  an  analogous  secondary  obligation  growing  out  of  the 
violation  of  a  primary  obligation  is  superfluous  and  on  that  account 
objectionable. 

» 3  Nev.  194.  » Beadle  v.  Whitlock,  64  Barb.  287. 

'  Aust.,  Lect.  ZY. 


138 


DUTIES  AND  RIGHTS  IN  GENERAL. 


The  following  table  exhibits  the  principal  forms  of  civil  actions 
known  to  our  law  arranged  according  to  their  relations  to  rights. 


Actums  to   9pecifioaUy    enforce 
primary  rights. 


Nature 

of  the 

primary 

right. 


Rights  in 
rem. 


Rights  in 
I  personam. 


'Real  actions. 

PoBsesBory  actions,  ind.  fjject* 
ment. 

Replevin. 

Suits  in  rem. 

Proceedings  to  obtain  prerog- 

atiye  writs;   e.  g.,  Habeas 

corpus. 
Bills  in  equity,  e.  ^.,  to  obtain 

injunctions  against  injuries 

to  property. 


Debt. 

Detinue. 

Account. 

BOls  in  equity,  e.  g.,  for  spe- 
cific performance. 

Proceeding  to  obtain  prerog- 
atiye  writs ;  e.  a.,  mandamus 
to  corporate  omoers. 

Libels  in  personam. 

Statutory  actions,  e.  ^.,  for 
penalties. 

iSee2  245. 


Actions  to  infliet  sanetiaas  for 
the  violation  of  primary  right, 
mstfor  specific  performanos. 


Trespass. 

Case,  ind.  Trover. 

-Pi^fn^o^t   )  So  far  as  dsm- 
Ejectment,  f    agesaierecoY- 

Bills  in  equity,  e.  o.,  in  such 
cases  as  Slim  v.  Croucher.* 

Xibels  tn  jsersonoiA. 

Statutory  actions,  e.  ^.,  under 
Ld.  Campbell's  Act. 


Debt,       \  So  far  as  damages 


Detinue 
Covenant. 

AsswmpsiU 


are  recoverable. 


Libels  in  personam. 

Bills  in  equity. 
Statutory    actions,  e.  g.,  for 
omission  to  pay  penalties. 


[Note. — Since  sending  the  manuscript  of  this  chapter  to  the  United  States  for 
publication,  it  has  seemed  to  me  that  perhaps  the  statements  contained  in  it  as  to 
civil  actions  under  the  Boman  law  being  always  for  the  specific  enforcement  of 
rights  are  too  unqualified.  They  of  course  cannot  be  applied  in  their  full  extent  to 
that  early  period  when  the  system  of  formidaSf  connected  as  that  was  with  the  still 
older  plan  of  procedure  by  wagers  and  of  interdicts  as  distinct  from  actions  was  in 
vogue,  although  perhaps  the  actual  em'oyment  of  real  rights  could  be  recovered  by 
a  real  action  even  at  that  time  (See  Hunter^s  Boman  Law,  p.  873).  I  had  in  mind, 
and  intended  to  speak  of,  only  the  later  procedure  that  came  into  use  after  the  j^ 
muJUe  were  abolished.  And  even  as  to  that  the  very  general  language  used  may  not 
without  some  modification  fit  all  cases.  However  the  whole  discussion  of  the 
Boman  law  is  incidental  merely,  so  that  details  or  exceptions  cannot  be  gone  into 
and  general  statements  must  suffice.] 


CHAPTER  VII.— DISPOSITIVE  FACTS. 

L— DISPOSITIVE  FACTS  IN  GENERAL. 

§  155.  Meaning  and  Clasaifllcation  of  Dispositive  Facts.  The 
operation  of  every  l^al  rule  is  conditioned  upon  the  existenoe  of  cer- 
tain &cte.  A  given  right  or  duty  is  a  consequence  attached  by  law 
to  the  existenoe  of  a  given  state  of  facts.  The  events  on  which  rights 
and  duties  arise,  are  transferred  from  one  person  to  another  or  become 
extinct  were  called  by  Bentham  dispositive  events.  As  it  may  not 
always  be  easy  to  reduce  all  the  facts  upon  which  a  right  or  duty 
depends  into  the  class  of  events,  I  shall  use  the  wider  expression, 
dispositive  &ct8.  These  &ct8  on  which  the  existence  of  the  right 
depends  must  be  distinguished  from  the  states  of  facte  which  make  up 
the  content  of  protected  rights,  and  the  more  carefully  because  the 
two  may  in  some  cases  and  to  some  extent  coincide.  Bentham  also 
divided  dispositive  events,  and  in  like  manner  dispositive  &cts  may 
be  divided,  into  investitive,  by  which  rights  and  duties  are  acquired, 
and  divestitive,  by  which  they  are  lost.  These  and  some  other  ex- 
pressions of  the  same  nature  invented  by  him  have  been  criticised  as 
cumbrous  and  outlandish,  but  there  are  no  others  equivalent  to  them 
that  have  been  sanctioned  by  usage,  and  the  conceptions  denoted  by 
them  are  of  great  importance.  The  same  &cts  may  be  divestitive  as 
to  one  person  and  investitive  as  to  another,  as  is  true,  for  instance,  of 
the  ficts  constituting  a  gift. 

Investitive  fiwjfes  are  of  two  sorts,  namely,  those  by  which  a  new 
right  or  duty,  which  before  had  no  existence,  is  created  and  vested  in 
aperson,  and  those  by  which  a  right  or  duty  is  transferred  to  a  person 
from  some  one  who  before  held  it.  The  &cts  which  constitute  the 
making  a  contract  or  taking  possession  of  a  rea  nvUius  are  of  the 
former  kind,  while  a  gift  or  a  sale  is  an  example  of  the  latter.  In 
the  same  way  divestitive  fiicts  may  be  those  on  which  a  right  is 
extinguished,  annihilated,  or  on  which  it  is  simply  transferred  to 
Bome  one  else.  This  necessitates  another  division  of  dispositive  facts, 
which  may   be  said   to   be  originative,  translative  or  extinctive. 
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called  a  capacity  or  incapacity  to  have  rights  or  daties  is  present, 
namely,  whether  the  capacity  itself  is  to  be  taken  as  a  distinct  legal 
entity  and  as  such  forming  one  of  the  group  of  dispositive  &cts^  or 
whether  it  is  merely  a  collective  name  used  for  convenience  to 
denote  the  presence  of  the  fiicts  which  lie  back  6f  it,  out  of  which,  as 
we  say,  the  capacity  arises,  and  which  are  the  real  dispositive  factB, 
and  does  not  stand  for  any  entity  distinct  from  them.  It  would  not 
be  convenient  to  discuss  this  question  here,  but  further  on  in  this 
chapter  we  shall  have  occasion  to  recur  to  it. 

§  157.  Identical  and  Similar  Facts.  The  same  £ict  may  enter 
into  many  groups  of  dispositive  facts,  and  thus  become  dispositive  of 
many  rights  and  duties,  for  example,  the  &ct  of  being  of  age,  i.e.,  the 
fact  that  the  person  has  lived  twenty-one  years.  There  is  a  differ- 
ence between  the  same  facts  and  similar  facts.  If  a  lunatic  attempt 
to  make  a  contract  to-day  and  again  another  one  to-morrow,  both  are 
invalid,  owing  to  the  presence  of  similar  n^atively  dispositive  &ct8. 
The  feet  of  lunacy  of  to-day  is  not,  for  this  purpose,  the  same  as 
that  of  to-morrow.  Each  stands  as  an  independent  fiict  invalidating 
the  contract  which  it  affects.  This  however  does  not  apply  to  the 
case  of  one  adjudged  a  lunatic  and  placed  under  restraint  or  under  spe- 
cial disabilities  in  virtue  of  the  judgment.  There  the  same  &ct,  that 
of  the  adjudication,  may  be  dispositive  of  various  rights  and  duties. 

§  158.  General  and  Special  Dispositive  Facts.  Of  &cts  whidi 
enter  into  several  dispositive  groups  and  thus  become  dispositive  of 
a  plurality  of  rights  and  duties,  there  are  some  which  have  the 
peculiarity  of  being  found  among  the  dispositive  &cts  of  all  the 
rights  or  duties  of  a  given  kind  or  class  which  the  person  can  acquire, 
or  of  being  int^rated  with  and  affecting  the  operation  of  all  of  the 
transactions  or  juristic  acts  of  a  given  kind  or  class  which  a  person 
can  do.  Thus  the  fact  of  being  of  full  age  must  be  included  among 
the  constituent  elements  of  every  completely  binding  contract  that  a 
person  makes,  some  few  kinds  excepted.  But  a  particular  consent 
pertains  only  to  a  particular  contract ;  although  like  consent  would 
be  needed  to  make  any  like  contract.  So  the  single  &ct  that  a 
person's  &ther  and  i^other  were  husband  and  wife  at  the  time  when 
he  was  born  or  begotten  is  dispositive  of  the  whole  of  certain  classes 
of  his  rights  and  duties.  Such  &cts  may  be  called  general  disposi- 
tive facts,  as  opposed  to  special  dispositive  facts  which  belong  to  in- 
dividual rights  and  duties,  though  they  may  chance  to  belong  to^ 
more  than  one  of  these. 
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§  159.  Tiiulu8  and  Modtis  Acquirendi.  What  is  called  in  our 
law  a  title  to  a  right  ^  denotes  the  whole  or  a  certain  part  of  the 
spmstl  investitive  &cta  of  the  right ;  what  facts  enter  into  the  title 
and  what  do  not  will  be  explained  in  another  place.^  The  civilians 
divide  the  fiicts  composing  the  title  into  two  sub-groups^  the  iituius 
and  the  modvs  aoquirendu  This  had  its  origin  firom  the  circumstance 
that  many  titles  consist  of  an  agreement  between  parties  fol- 
lowed by  some  further  act  or  event  which  is  necessary  to  give 
full  effect  to  it,  the  agreement  alone  not  being  sufficient  to  produce 
the  desired  l^al  effect.  Such  titles  are  more  common  in  the  civil 
law  than  in  our  own.  For  example,  the  sale  of  a  specific  chattel, 
which  with  ns  usually  amounts  to  a  complete  transfer  of  the  right 
whether  delivery  is  made  or  not,  generally  does  not  have  that  effect 
in  the  civil  law,  but  requires  to  be  followed  by  delivery.  Hence  sale 
u  not  mentioned  by  the  Koman  institutional  writers  among  the  titles 
to  right  in  corporeal  things,  but  only  as  a  kind  of  contract  creating 
an  obligation,  while  traditio  is  separately  mentioned  along  with  occu- 
pation, accession  and  that  class  of  titles,  as  a  means  of  acquiring 
rights  in  rem.  In  such  compound  titles  the  agreement  is  the  tittdua 
and  the  subsequent  delivery  or  other  event  the  modm  acquirendi, 
Austin  says  that  the  civil  law  writers  have  improperly  extended  this 
analysis  to  all  titles  and  attempted  to  divide  them  all  into  the  same 
two  parts,  which  evidently  cannot  be  done.^ 

IL-CAPACITIES  AND  COMPLETE  AND  INCOMPLETE  LEGAL  STATES. 

§  160.  The  Qradual  Development  of  Legal  States.  The  investi- 
tive &cts  of  a  right  or  duty  can  be  divided  into  different  groups, 
which  may  successively  come  into  existence  at  longer  or  shorter  inter- 
vals of  time  from  each  other,  and  each  of  which  may  in  connection 
with  the  already  existing  groups,  if  there  are  any,  give  rise  to  a  dis- 
tinet  l^al  state.  Every  one  of  these  states  will  have  its  own  origi- 
native, extinctive  and  perhaps  translative  facts.  Take,  for  example, 
sodi  a  case  as  the  following :  A  hires  B  by  a  written  contract  to 
eonstraet  an  embankment,  freeing  to  pay  a  certain  price  one  month 
after  A's  surveyor  shall  have  certified  that  the  work  is  properly  done. 
The  first  group  of  investitive  fects  of  A's  duty  to  pay  and  B's  corres- 
pcHiding  obligation-right  consists  of  the  fiuits  which  confer  upon  him 

*  '  The  word  title  is  eometimes  used  to  denote  the  right  itself. 

'See  2  17L  ^  Aost,  Table  II,  note  4,  G,  a,  b,  c. 
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a  capacity  to  contract — aaBummg  for  the  present  that  we  are  not  to 
treat  the  existence  of  the  capacity  itecif  as  the  legal  investitive  (aet. 
This  group  includes  positive  and  n^ative  facts ;  among  the  latter 
^  the  &ct  that  A  is  not  a  married  woman,  among  the  former  the  &ct 
that  he  is  a  human  being  and  that  he  has  lived  twenty-one  yesae; 
which  last  did  not  exist  until  some  time  after  some  of  the  others,  so 
that  this  gronp  of  capacitating  litcts,  which  we  here  take  as  a  unit, 
might  be,  and  for  some  purposes  would  need  to  be,  further  analyzed. 
The  second  group  comprises  the  various  acte  and  events  whicji  we 
call  making  the  contract,  on  its  positive  side ;  and  on  its  n^ative  nde 
the  absence  of  the  negatively  dispositive  fects  of  &aud,  ill^ality, 
etc.  At  this  point  an  obligation  arises,  something  which  can  he 
assigned,  and  is  certainly  a  legal  entity,  though  not  necessarily  a 
complete  right  or  duty.  It  is  true  tliat  complete  rights  and  duties 
may  come  up  before  the  dnty  to  pay ;  A,  for  instance,  must  prob- 
ably very  soon  come  under  a  duty  to  (umish  B  the  stipulated 
employment  But  that  need  not  exist  at  once.  Thus  if  the  con- 
tract is  made  late  in  the  day,  there  will  most  likely  be  no  duty 
upon  either  party  to  do  any  act  under  it  until  at  least  the  fol- 
lowing morning.  Still  B  can  assign  his  right,  whatever  it  is,  imme- 
diately. When  B  has  done  the  work  according  to  the  contract  a 
new  l^al  state  supervenes,  and  again  on  the  surveyor's  certificate 
being  given ;  and  after  a  month  has  elapsed  the  duty  to  pay  is  com- 
plete. So  in  the  case  of  the  duty  of  a  sheriff  to  serve  a  writ,  his 
existence  as  a  man  of  ftiU  age  and  a  citizen  must  appear,  and  then  hia 
appointment  to  office  is  a  second  group  of  investitive  facts.  The  tender 
of  a  valid  writ  to  him  with  a  lawful  request  to  serve  it  and  a  tender  of 
his  fees  is  all  that  is  necessary,  more,  to  create  in  him  a  duty  to  accept 
it  for  the  purpose  of  service ;  but  when  he  comes  into  the  presence  of 
the  person  to  be  arrested,  supposing  it  to  beawritagfunst  the  defend- 
ant's body,  he  may  be  bound  to  do  various  acts  which  constitute  the 
use  of  due  diligence  to  capture  him.  And  finally  when  he  has  him 
i  Li  custody  new  duties  spring  up  from  moment  to  moment  as  to  keep- 
itirr  him  safely.  But  if  he  had  quitted  oftice  before  the  writ  was 
(lilivered  to  him,  then  these  duties  could  not  have  arisen,  because  the 
It'gal  state  of  being  sheriff  would  have  come  to  an  end. 

Of  these  legal  states  that  successively  come  into  existence  as 
the  group  of  investitive  fects  grows  towards  compledon  four  kinds 
(-.ill  for  special  mention,  namely,  capacities,  possibilities,  inchoat^ 
riglits  and  duties  and  complete  rights  and  duties.    It  is  not,  how- 
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ever,  intended  to  assert  that  ia  every  caae  all  of  these  are  distinguish- 
dble. 

1.  Capacities. 

§  161.  The  General  Nature  of  Capacities.  A  capacity  to  have 
a  rights  duty  or  other  I^al  state  means  that  all  of  the  general  inves- 
titive &ets  of  that  state  are  present  and  that  there  is  no  negatively 
dispositive  fiict  present  that  would  prevent  it  from  arising ;  that  all 
that  is  needed  to  bring  the  state  into  existence  is  to  add  the  investi- 
tive fiicts  that  are  special  to  it.  An  alien  has  no  capacity  to  have  a 
right  to  vote,  though  all  the  forms  constituting  the  special  investitive 
fiicts  are  gone  through  with,  because  the  general  dispositive  fact  of 
having  been  bom  or  naturalized  as  a  citizen  is  absent ;  a  convicted 
fdon  has  not  because  of  then^atively  dispositive  fact  of  the  convic- 
tion. 

The  investitive  &cts  of  a  capacity  may  sometimes  admit,  with 
reference  to  the  capacity  itself,  of  a  similar  analysis  to  the  one  ex- 
j^ained  above ;  and  thus  we  may  recognize  a  capacity  to  have  a  capacity, 
a  possibility  of  a  capacity,  and  an  inchoate  capacity,  before  reaching  the 
complete  capacity.  But  since  the  lowest  term  of  this  series  must 
always  be  a  capacity,  there  must  be  some  capacities  whose  investitive 
facts  come  true  of  the  person  all  at  once.  Such  are  those  capacities 
with  which  a  person  is  born,  among  which  are  his  nationality  and 
domieil  of  origin,  and  those  depending  upon  sex  or  legitimacy. 

§162.  Whether  a  Capacity  is  a  Legal  Entity.  We  may  now 
recur  to  the  question  which  was  raised  in  one  of  the  foregoing  sec- 
tions,^ whether  a  capacity  is  to  be  regarded  as  a  l^al  entity  having 
directly  a  dispositive  force  of  its  own  as  to  the  l^al  states  that  fol- 
low it  or  as  a  mere  convenient  name  for  the  group  of  facts  from 
which  it  is  said  to  arise.  It  may  not  be  obvious  at  first  sight  what 
the  practical  importance  of  this  question  is,  why  it  makes  any  difier- 
eooe  which  view  we  take.  Generally  indeed  it  makes  no  difference. 
We  can  equally  well  describe  the  rights  and  duties  depending  upon 
acapadty  whether  we  regard  the  existence  of  the  capacity  itself  as 
Qoe  of  their  dispositive  facts  or  consider  them  as  flowing  directly 
firom  the  underlying  facts  which  are  said  to  be  dispositive  of  the 
capacity.  But  there  is  at  least  one  case,  that  of  the  conflict  of  laws  in 
regard  to  capacity,  where  the  question  becomes  of  importance.  We 
must  note  in  the  first  place  the  difference  between  enforcing  a  right 

1  See  2  160. 
10 
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or  duty  already  created  by  the  law  of  a  foreign  State  and  the  creat- 
ing a  new  one  aooording  to  the  law  of  a  foreign  State.   Suppose  that  a 
foreigner^  who  by  virtue  of  certain  fiicts  that  existed  in  his  own  country 
while  he  was  still  there  has  there  acquired  a  right,  comes  into  a  State 
where  the  existence  of  the  same  fiicts  would  not  have  given  him  any 
such  right,  or  where  perhaps  such  a  right  could  not  in  any  way 
be  acquired,  and  seeks  to  enforce  his  right  in  the  latter  State.    Such 
State  has  two  courses  open  to  it.     It  may  say :  "  We  will  treat  you 
as  having  only  such  a  right  as  the  &cts  from  which  your  alleged 
right  arose  would  have  given  you  had  they  occurred  under  our  juris- 
diction ;  we  cannot  recognize  the  right  which  you  claim,  because  it 
is  unknown  to  our  law."     Or  it  may  say :  ''Your  right  is  a  strange 
one  to  us,  but  since  your  own  State  has  seen  fit  to  invest  you  with 
such  a  right,  we  will  protect  and  enforce  it  so  iar  as  the  legal 
machinery  that  we  have  provided  can  be  adapted  to  such  a  use." 
Which  course  the  State  shall  take  is  a  question  of '' comity .''    But  if 
a  foreigner  comes  into  a  State  and  while  there  certain  facts  come  true 
of  him  which  he  claims  give  him  a  right,  there  can  be,  or  at  least,  bs 
it  seems  to  me,  there  ought  to  be,  no  question  of  applying  any  for- 
eign law  to  decide  whether  the  right  exists,  no  ground  for  the 
exercise  of  any  comity.     The  State  may  enforce  foreign  rights  when 
it  finds  them  existing ;  but  if  it  creates  any  itself,  it  will  do  so  only 
according  to  its  own  laws.     The  lex  lod  must  decide  whether  any, 
and  if  so  what  kind  of  a  right  is  created,  not  the  lex  domicilii.    The 
same  is  true  of  legal  states  other  than  rights.     Now  take  the  spedfic 
case  of  a  capacity.     Let  a  woman  who  has  married  in  the  State  of 
her  domicil  come  temporarily  into  another  State  where  the  capacities 
of  a  married  woman  are  very  different  from  those  given  by  her 
domiciliary  law,  and  there  attempt  to  make  a  contract.     If  her 
capacity  or  incapacity  as  a  married  woman  is  simply  a  collective 
name  for  the  facts  that  she  has  been  married  and  that  the  man  to 
whom  she  was  married  is  still  living  and  has  never  been  divorced 
from  her,  then  these  facts  as  directly  dispositive  of  the  allied  con- 
tract obligation  are  the  facts  to  be  taken  into  account.     When  she 
does  the  act  of  making  the  allied  contract  there  is  nothing  in  the 
nature  of  a  legal  entity  in  existence  created  by  the  law  of  the  foreign 
State ;  but  as  soon  as  the  act  is  done  a  group  of  fiicts  is  presented  to 
the  lex  loci  contmctaa  on  which  it  must  act  after  its  own  fiushion.    If 
these  &ct8  are  enough  by  its  own  rules,  that  is,  if  a  married  woman 
of  the  country  could  make  such  a  contract,  then  an  obligation  will 
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be  created.  The  capacity  to  make  a  contract^  as  such^  is  not  one  of 
the  ficts  which  are  presented  ready-made  to  the  lex  loci  for  it  to  act 
upon,  but  is  itself^  if  it  exist  at  all,  a  mere  inference  drawn  by  the 
kx  lod  from  the  simple  facts  of  marriage^  eta  But  if  the  capacity 
is  to  be  regarded  as  a  separate  entity,  then  it  was,  as  such,  conferred 
upon  the  woman  by  the  law  of  her  own  country,  and  is  analogous 
to  a  right  created  by  a  foreign  law.  Then  if  the  State  into  which 
she  has  come  acts  on  the  principle  of  enforcing  foreign  rights  by 
oomity  at  all,  it  must  recognize  the  capacity  of  contracting  which 
her  lex  domicilii  gives  her  as  going  with  her  wherever  she  goes. 
The  capacity  to  contract  is  not  an  inference  of  law  drawn  by  the  lex 
lod  from  the  antecedent  &cts,  but  itself  a  &ct,  one  of  the  group  of 
dispositive  fiicts  ;  and  the  lex  lo<d  must  treat  the  whole  group  of  dis- 
positive &cts  of  which  the  capacity  forms  a  part  just  as  it  would 
treat  a  group  of  dispositive  fiusts  similar  in  all  other  respects  of 
which  a  like  capacity  created  by  itself  formed  a  part.  If  it  thus  held 
the  foreign  woman's  contract  valid  where  a  contract  by  a/eme  covert 
its  own  subject,  would  be  void,  still  that  would  not  be  the  creation 
of  a  new  right  by  the  rules  of  a  foreign  law,  but  by  the  application 
of  its  own  rules  to  a  peculiar  condition  of  fact.  In  other  words,  the 
qaestion  whether  a  married  woman's  capacity  to  contract  is  to  be 
decided  by  the  kx  hd  contrdctus  or  by  her  lex  domicilii  seems  to  me  to 
depend  upon  the  view  that  is  taken  of  the  nature  of  a  capacity,  pro- 
vided that  the  State  where  the  question  arises  admits  the  principle  of 
enforcing  foreign  rights  by  comity  at  all.  The  same  reasoning  of 
course  applies  to  other  capacities ;  and  it  is  always  subject  to  the 
qualification  that  for  special  reasons  a  State  may  decline  to  recognize 
oertam  particular  capacities  or  incapacities  created  by  foreign  laws, 
such  as  those  of  slaves  or  concubines. 

Having  stated  the  question  as  to  the  nature  of  a  capacity  and 
shown  wherein  its  importance  lies,  I  do  not  feel  able  to  answer  it. 
The  precedents  and  the  opinions  of  jurists  seem  to  be  very  conflicting.^ 

2.  Possibilities  and  Inchoate  Bights. 

§  163.  Qeneral  Kature  of  Foasibilities  and  Inchoate  Bights. 
A  possibility  of  having  a  right  or  other  l^al  state,  in  its  ordinary 
and  ontechnical  signification  means  simply  that  it  is  possible  for  the 
perscm  to  have  it.     If  an  unmarried  woman  owns  land  there  are 

'Whaitiin,  Conflict  of  LftW8»  Ch.  Ill;  Story,  Conflict  of  Laws,  Ch.  lY ;  Savigny, 
Prifate  International  Law,  Lect.  xiz. 
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many  men  to  whom  it  is  within  the  posdbilities  to  marry  her,  have 
a  child  by  her  and  become  tenant  by  the  curtesy  of  the  land.  It  is 
possible  that  my  rich  neighbor  whom  I  do  not  personally  know  may 
leave  me  a  legacy  when  he  dies.  It  would  be  unnecessary  to  men- 
tion this  meaning  of  the  word,  were  it  not  that  it  has  sometimes  been 
confounded  with  the  technical  l^al  signification.^  In  the  latter 
sense,  a  possibility  is  a  l^al  state  which  results  from  the  presence 
of  a  portion  of  the  special  investitive  &cts  of  a  right,  duty  or 
capacity.  In  this  respect  it  agrees  with  an  inchoate  right  or  doty. 
The  two  are  thus  diflerentiated,  on  the  one  hand  from  capacities, 
which  depend  only  upon  the  general  investitive  &cts,  and  on  the 
other  from  the  complete  legal  states  which  arise  when  the  entire 
group  of  investitive  &cts,  both  g^ieral  and  special,  is  present.  I 
shall  speak  mostly  of  possibilities  of  rights  and  of  inchoate  rights; 
for  although  these  terms  apply  to  duties  and  perhaps  to  capacities, 
they  are  either  very  simple,  so  as  to  require  little  explanation,  or  of 
very  small  importance  in  those  connections.  It  must  now  be  shown 
what  is  the  treatment  in  law  of  possibilities  of  rights  and  inchoate 
rights,  and  when  they  respectively  exist. 

§  164.  The  Protection  of  Posaibilities  and  Inchoate  Bights. 
Inchoate  protected  rights  are  protected,  so  far  as  their  nature  allows^ 
to  the  same  extent  as  complete  rights.  Not  being  yet  complete 
rights,  they  cannot  be  violated  so  as  to  give  rise  to  actionable 
wrongs  or  remedial  rights  of  the  ordinary  kind,  except  perhaps  in 
one  peculiar  case  to  be  presently  mentioned.  But  when  the  law 
allows  suits  to  be  brought  to  prevent  anticipated  wrongs,  the  holder 
of  an  inchoate  right  may  use  such  a  remedy,  if  the  wrong  threatened 
wUl  produce  a  result  that  wiU  amount  to  a  violation  of  his  right 
when  that  becomes  complete.  If  a  person  contracts  to  convey  to  me 
his  estate  at  a  fiiture  day,  until  that  day  comes  I  have  no  complete 
right  against  him,  not  even  a  complete  obligation  right  and  afortwri 
no  right  in  rem  in  the  land.  But  I  may  get  an  injunction  in  the 
meantime  to  restrain  him  from  committing  waste.' 

The  exception  above  alluded  to  is  ibund  in  those  cases  where  it 
has  been  held  that  a  party  to  a  contract  may  sue  upon  it  before  the 
time  fixed  for  its  performance  has  arrived,  if  the  other  party  has 
positively  refused  to  perform.  This  appears  to  be  an  exception 
hardlv  reconcilable  with  any  theorv,  but  introduced  and  sustainable 

1  See  Jadnoo  v.  Waldron,  13  Wend.  178,  opinion  <^  Ttacv,  Pros. 
*  2  Wash.  Real  Prop.  573. 
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on  obvious  grounds  of  expediency  and  justice.  The  remedial  right 
is  allowed  to  arise  before  any  actual  wrong  done,  in  order  to  make 
the  damage  from  the  wrong  as  small  as  possible.^ 

But  possibilities  are  not  protected  at  all.  If  property  is  left  in 
trust  to  A  with  a  contingent  remainder  to  B,  B  cannot  maintain  a 
bill  in  equity  against  the  trustee  to  protect  the  trust  fiind,  no  matter 
how  great  the  probability  that  his  right  will  finally  become  vested, 
nor  a  bill  to  perpetuate  testimony.'  An  heir  apparent  cannot  have 
a  writ  de  venire  inspiciendoy  but  only  a  verus  hceres}  So  it  has  been 
decided,  and  doubtless  correcdy  so  iar  as  this  principle  is  concerned, 
that  a  person  in  whose  &vor  a  will  has  been  made  has  no  cause  of 
action  against  another  who  by  fraudulent  misrepresentations  induces 
the  testator  to  change  it  to  the  former's  prejudice;  ^  and  that  a  cred- 
itor cannot  maintain  an  action  against  a  third  pierson  who  fraud- 
ulently assists  the  debtor  to  put  out  of  his  hands  the  property  which 
the  creditor  meant  to  attach  or  levy  on,^  or  induces  the  creditor  to 
delay  his  action  and  so  gains  time  for  the  disposal  of  the  property.^ 

§  165.  The  Assignment  of  Fossibilitiea  and  Inchoate  Bights. 
An  mchoate  right  is  assignable  to  the  same  extent  as  the  complete 
right  would  be,  for  example,  a  debt  not  yet  due  or  the  interest  under 
an  executory  devise  or  bequest  not  dependent  upon  any  contingency.^ 
A  possibility  on  the  other  hand  is  not  at  common  law  assignable; 
though  it  is  in  some  places  by  statute,^  and  a  little  confiision  has 
crept  into  the  decisions  at  common  law.  However  it  is  now  quite 
settled  that  possibilities  are  assignable  in  equity.^  This  makes  it 
necessary  to  examine  the  nature  of  equitable  assignments  in  order 
to  ascertain  whether,  under  an  arrangement  of  the  law  in  which  law 
and  equity  are  fused,  the  general  rule  against  the  assignability  of 
possibilities  would  have  to  be  considered  as  abrogated. 

§166.  Equitable  Assignments.      An  assignment  is  not  called 

>See  Short  v.  Stone,  S  Q.  B.  35S ;  Hockster  v.  Delatour,  2  £1.  &  Bl.  67S ;  S.  C, 
22L  J.Q.  B.455;  Cooke's  Case,  L.  R.  9  Eq.  703;  8.  C,  39  L.  J.  Ch.  267;  Frost 
f.  Knight,  L.  E.  7  Er.  Ill ;  S.  C^  41  L.  J.  Er.  78. 

*  Davis  r.  Angell,  31  L.  J.  Ch.  613;  S.  C,  4  DeG.  F.  &  J.  524. 
'  IhiL  «  Hatchings  v.  Hatchings,  7  Hill  104. 
'Lunb  9.  Stone,  11  Pick.  626;  Adler  v.  Fenton,  24  How.  407. 

*  Bndley  v,  FoUer,  US  Mass.  239.    See  {  364. 
^  2  Wash.  Beal  Prop.  268,  269. 

•2  Wash.  Beal  Prop.  367 ;  Leake  Dig.  Prop.  227,  228. 

*  2  Story  Eq.  {  1040;  Holroyd  v.  Marshall,  10  H.  L.  191 ;  MitcheU  v.  Winslow, 
2SCorT630. 
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taken  possession  according  to  the  tenor  of  the  deed,  it  was  held  that 
the  deed  did  not  pass  the  title  to  the  things  bought  in  place  of  those 
consumed,  until  the  defendants  took  possession,  but  that  they  then 
got  a  title  to  these. 

The  modvs  dcquirendi  need  not  be  an  act  of  the  assignee.  It  may 
be  a  mere  omission/  or  some  other  event.  Where  the  plaintiff 
owned  a  brick-yard  and  agreed  with  one  Evans  that  the  latter 
should  make  bricks  in  the  yard  which  should  be  sold  on  their  joint 
account,  and  that  the  plaintiff  should  have  a  lien  on  Evans's  share 
of  the  bricks  and  their  proceeds  for  his  advances,  the  plaintiff 
remaining  in  possession  of  the  yard,  it  was  decided  that  this  was  not 
a  pledge  of  the  bricks  to  the  plaintiff  but  a  mere  agreement  to  pledge, 
but  that  as  fast  as  the  bricks  were  made  the  plaintiff's  lien  attached.^ 
Here  the  modus  acquirendi  was  the  possession  which  the  plaintiff  got 
of  the  bricks  by  the  acts  of  Evans  and  his  own  possession  of  the 
yard. 

§  168.  Succession  to  Posaibilitiea.  All  of  the  above  described 
transactions  do  not  form  exceptions  to  the  rule  that  possibilities  are 
not  transferable.  However,  when  the  person  to  whom  it  belongs 
is  ascertained  a  possibility  may  pass  by  succession  to  the  h&r  or 
personal  representative,  according  as  the  complete  right  would  be 
realty  or  personalty,  except  of  course  when  the  continuance  of  the 
life  of  the  natural  person  is  essential  to  its  existence.'  But  the 
personal  representative  is  a  universal  successor,  and  in  him  the 
perscma  of  the  deceased  still  subsists.  He  has  the  possibility 
therefore,  not  because  it  has  been  transferred  to  him,  but  because 
qua  representative  he  is  the  same  person  as  the  deceased.  So  the 
heir,  though  not  at  the  present  time  strictly  a  universal  successor, 
yet  retains  many  of  the  characteristics  that  have  come  down  to  him 
from  the  time  when  he  was  such,  and  this  among  them.  It  seems 
to  be  now  pretty  well  settled  that  whatever  is  descendible  is  also 
devisable,^  and  this  rule  applies  to  possibilities.  But  it  is  well 
known  that  a  devisee  was  originally  r^arded  as  taking  pro  hasrek, 
as   a  quasi  universal  successor  ;  ^  and  although  this   theory  had 

^  HotchkiflB  V.  Oliver,  5  Denio  814.  '  Maoomber  v.  Parker,  14  Pick.  497. 

*  Anon3rmoi]B,  2  Vent.  347 ;  Wimlow  t.  Goodwin,  7  Mete  363 ;  Jackson  v.  Waldron, 
13  Wend.  178. 

*  Jackson  v.  Waldron,  wvqxra ;  Austin  v.  Cambridgeport  Parish,  21  Pick.  215 ; 
1  A.  L.  Rev.  265;  Greeley  v.  Mousley,  28  L.  J.  Ch.  620 ;  S.  C,  4  De  G.  &  J.  73. 

^  Holmes,  Lect.  x. 
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probably  largely  passed  into  oblivion  before  the  ability  of  a  devisee 
to  take  a  mere  possibility  was  established^  it  is  not  unlikely  that  it 
is  the  real  foundation  of  it.  The  underlying  principle  therefore 
seems  to  be  that  though  possibilities  may  go  with  the  persona  to 
any  person  who  assumes  it,  they  cannot  be  transferred  from  one 
penona  to  another.  Considerations  of  expediency,  however,  and 
ignorance,  that  ^'  best  of  law  reformers,'^  have  made  inroads  upon 
the  ancient  principle ;  and  the  view  is  gaining  ground  that  anything 
that  can  be  devised  ought  abo  to  be  alienable  inter  vivos} 

§  169.  The  Differenoe  between  Possibilities  and  Inchoate  Bights : 
Bights  4n  Mem.  We  have  now  to  inquire  how  it  can  be  known 
whether  a  given  legal  state  is  a  mere  possibility  or  an  inchoate  right 
assignable  and  entitled  to  a  measure  of  protection ;  in  other  words, 
a  possibility  arising  from  the  presence  of  any  portion,  even  the 
smallest,  of  the  special  investitive  facts,  what  further  portion  must 
be  present  to  raise  the  legal  state  to  the  rank  of  an  inchoate  right. 
And  first  as  to  rights  in  rem.  If  a  person  has  a  right  in  a  thing 
which  would  extend  over  the  '^natural  product  or  expected  increase" 
of  the  thing,  if  there  should  be  any  such,  the  chance  of  so  getting  a 
right  in  the  product  or  increase  seems  to  be  not  a  mere  possibility 
but  an  inchoate  right  capable  of  being  assigned  so  that  when  the 
product  or  increase  comes  it  will  belong  to  the  assignee.  Thus 
one  may  sell,  not  merely  contract  or  agree  to  sell,  the  crop  of 
hay  to  be  grown  on  his  field,  the  wool  to  be  clipped  from  his  sheep 
at  a  fiiture  time  or  the  milk  that  his  cows  will  yield  for  the  follow- 
ing month.  But  he  could  not  presently  sell,  but  only  agree  to  sell, 
the  wool  of  any  sheep  or  the  milk  of  any  cows  that  he  might  after- 
wards acquire.'  The  expected  products  of  land,  however,  appear 
not  to  be  salable  until  something  has  been  done  towards  raising 
them ;  not  till  then  are  they  said  to  have  even  a  '^  potential 
existence."*  Here  the  distinction  between  a  possibility  and  an 
indicate  right  turns  upon  the  connection  of  the  legal  state  with  an 
existing  right  through  the  peculiar  character  of  the  thing  which  is 
its  subject.  This  seems  to  me  to  involve  something  of  an  anomaly. 
Putting  the  above  case  aside,  the  difference  between  an  inchoate 
right  in  rem  and  a  possibility  is,  I  think,  essentially  the  same  as 
that  between  a  vested  and  a  contingent  remainder;  that  is,  the 
distinction  in  both  cases  turns  upon  the  presence  of  like  elements. 

^See p.  152,  note 4.  'Bei\j.  Sales  63-66. 

^Hutchinson  v  Ford,  9  Bush.  (Ky.)  318 ;  S.  C,  15  Am.  Rep.  711. 
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Its  nature  need  not  be  described  here,  sinoe  it  may  be  preBomed 
to  be  generally  understood  by  lawyers.  It  is  true  that  a  vested 
remainder  or  a  reversion  is  something  more  than  a  mere  indioate 
right.  It  is  a  compound  legal  state  consisting  of  a  present  complete 
right  jiilua  an  inchoate  one,  as  will  hereafter  appear.^  Bat  an 
executory  devise  or  bequest  not  depending  upon  a  contingency  or  a 
certain  future  state  under  the  statute  of  uses  ^ves  a  pure  inchoate 
right.^  It  is  the  absence  of  contingency  that  marks  these  off  from 
mere  possibilities,  that  is,  of  such  contingency  as,  were  the  right  a 
remainder,  would  make  it  a  contingent  remainder. 

§  170.  The  Dlfibrence  between  Inchoate  Bights  and  Foasibili* 
ties :  Bights  in  Beraanmn^.  Among  rights  m  personam  we  most 
distinguish  between  those  which  are  called  equitable  property, 
which  simulate  rights  in  rem^  and  ordinary  obligations.  The 
former  are  inchoate  rights  whenever  they  would  be  if  they  were 
truly  rights  m  rem.  Thus  if  property  is  assigned  for  the  benefit 
of  creditors,  although  there  will  be  a  trust  for  the  assignor  if  the 
property  proves  more  than  enough  to  pay  the  debts,  which  trust 
would  be  an  obligation-right,  yet  until  the  debts  are  paid  the 
assignor — at  least  in  the  United  States — ^has  only  a  possibility, 
not  an  inchoate  obligation-right  against  the  assignee  which  can 
be  attached  or  levied  upon.^  In  the  latter,  inchoate  rights  com- 
mence, somewhat  farther  back.  An  inchoate  right  arises  as  soon 
as  there  is  a  nexum  between  the  parties  which  the  party  bound 
cannot  rid  himself  of  by  his  own  will  simply,  even  though  it  de- 
pends upon  a  contingency  whether  there  will  ever  arise  a  complete 
duty  to  perform.  Thus  an  assignment  of  wages  to  become  due  fix>m 
any  one  who  may  afterwards  employ  the  assignor,  though  followed 
by  notice  thereof  to  the  employer,  is  not  valid,*  and  it  has  been 
doubted  whether  an  allowance  or  pension  payable  during  the  pleasure 
of  the  government  is  assignable.^  On  the  other  hand  the  right  to 
payments  to  come  due  under  an  existing  contract  may  be  assigned, 
even  though  their  actually  coming  due  depends  upon  an  uncertain 
future  event.^     This  principle  has  also  been  extended  to  a  class  of 

» See  I  893.  »  2  Wash.  Real  Prop.  368,  869,  876.  »  See  J  521. 

*  Bartlett  v.  Feah,  14  A.  L.  Rev.  458.    See  2  490. 

B  Jermyn  v,  Moffit,  75  Penn.  St.  899.    See  also  Mulhall  v.  Quinn,  1  Gray  105. 

•  Wells  V.  Foster,  8  M.  &.  W.  149 ;  S.  C,  10  L.  J.  Ex.  216. 

'  Gardner  v,  Hoeg,  18  Pick.  168 ;  Low  ».  Pew,  108  Maaa.  847 ;  8.  C,  11  Am 
Bep.  857  ;  Hawley  v.  Bristol,  89  Conn.  26 ;  Starkweather  v,  Goodeman,  48  Conn. 
101 ;  cmUra,  Kingsbnpj  v.  Wall,  68  lU.  811. 
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cages  that  do  not  strictly  fidl  under  it.  In  a  contract  executory  on  both 
sides — a  bilateral  contract — both  parties  must  be  bound  or  neither. 
Hence  if  A  promises  B  that  he  will  pay  him  for  so  much  work  of  a 
certain  kind  as  he  shall  do,  or  will  buy  at  a  certain  price  all  the  grain 
that  he  shall  deliver^  but  B  does  not  promise  to  do  or  deliver  any^ 
there  is  no  contract.  However  A's  proposition  may  be  taken  to  be 
a  standing  ofifer.  This  A  may  undoubtedly  revoke  at  any  time  before 
it  is  acted  upon ;  but  if  he  does  not  revoke  it^  and  B  actually  does 
the  work  or  delivers  the  goods  in  reliance  upon  the  offer/ this  is  an 
acceptance  of  it  pro  tantOy  and  there  is  then  a  contract — a  unilateral 
(me — ^to  pay  for  so  much  work  or  buy  so  much  grain  as  is  rendered.^ 
Now  an  offer  of  this  sort^  one  that  is  intended  to  be  accepted  by  actual 
performance,  and  when  there  is  already  an  agreement  or  understand- 
ing between  the  parties  that  it  shall  be  accepted,  which  sort  of  offers 
are  usually  looked  upon  as  complete  contracts  by  persons  unlearned 
in  the  law,  seems  to  be  treated  as  creating  an  inchoate  right  which  can 
be  assigned.  When  a  person  is  hired  to  do  work  with  no  agreement 
for  continuance,  so  that  there  is  no  duty  upon  the  employee  to  go  on 
doing  work  nor  any  binding  contract  for  wages  except  for  work 
actually  performed  at  any  given  time,  the  wages  expected  to  be  earned 
onder  such  an  arrangement  may  be  assigned  in  advance.'  Perhaps 
this  rule  took  its  origin  in  a  confusion  between  the  offer  and  the  con- 
tract ;  but  it  seems  to  me  defensible  upon  grounds  of  policy. 

§  171.  Titles.  It  was  said  a  little  way  back  ^  that  the  title  to  a  l^al 
state  comprised  only  the  special  investitive  facts,  and  not  necessarily 
the  whole  of  those.  I  do  not  think  that  the  word  is  capable  of  any 
exact  legal  definition,  that  is,  that  it  is  possible  to  lay  down  a  set  of 
roles  which  would  enable  us  to  say  with  certainty  exactly  what  part 
of  the  special  investitive  &cts  are  or  are  not  included  in  the  title.  I 
rather  suppose  that  the  word  is  used  in  a  somewhat  loose  and  varia- 
Ue  manner  to  denote  such  of  those  &ct8  as  the  user  wishes  to  refer  to 
for  the  purpose  in  hand ;  so  that  different  facts  may  at  different 
times  be  included  in  the  title  of  the  same  legal  state,  according  to  the 
circanistances  which  make  it  necessary  to  refer  to  more  or  fewer  of 
them.  Grenerally  it  seems  to  me  to  denote  those  investitive  facts 
which  are  described  and  treated  of  in  connection  with  the  right 

*  Lang.  {  183 ;  Pare,  Cont.  Bk.  11,  Ch.  I. 

^  Augur  V.  N.  Y.  Belting  and  Packing  Co.,  39  Conn.  536 ;  (Garland  v.  Harrington, 
51N.H.409. 
'  See  2  159. 
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itself.  In  a  systematic  arrangement  of  the  law  all  the  investitive 
facts  of  any  I^al  state  must  somewhere  and  in  some  manner  be  pointed 
out.  But  which  of  them  shall  be  discussed  in  connection  with  the 
particular  legal  state  to  which  they  belong,  and  which  can  be  more 
conveniently  handled  in  some  other  connection,  is,  so  fiu*as  I  can  see, 
to  be  decided  upon  no  other  grounds  than  those  of  convenieoce. 
Especially  the  title  is  not  commonly  taken  to  include  that  last  portion 
of  the  investitive  facts  by  whose  presence  a  possibility  or  inchoate  right 
is  turned  into  a  complete  right  If  an  estate  upon  a  condition  prece- 
dent is  granted  by  deed,  we  usually  call  the  deed  the  title  and  not  the 
performance  of  the  condition. 

III.-^URISTIC  ACTS. 

§  172.  Qeneral  Nature  of  Juristie  Acts.  Sometimes  the  group 
of  facts  that  are  dispositive  of  a  legal  state  consists  wholly  or  partly 
of  acts  done  with  the  intention  of  their  having  such  a  dispositive 
efibct.  These  are  called  by  Professor  Holland  juristic  acts.^  To 
make  a  juristic  act  there  must  be  an  intention  to  produce  a  certain 
l^al  efiect  and  a  sufficient  expression  of  that  intention  to  satisfy  the 
requirements  of  the  law  in  the  given  case.  Generally  the  intention 
is  taken  to  be  such  as  is  indicated  by  the  acts  when  interpreted 
according  to  the  rules  provided  by  the  law,  and  the  law  will  not 
look  behind  the  intention  thus  made  to  appear.'  Sometimes  the 
intention  is  presumed  to  exist,  and  then  no  act  is  required,  a  mere 
omission  is  enough.  Thus  one  to  whom  a  gift  is  made  is  usually 
presumed  to  assent.  In  most  cases  other  elements  must  be  present, 
as  when  the  use  of  certain  forms  is  required,  or  certain  negatively 
dispositive  &cts  must  not  enter,  such  as  those  conditions  which  make 
agreements  ill^al  and  void.  The  names  of  juristic  acts  are  how- 
ever ofi;en  applied  to  transactions  which  are  vitiated  by  the  pres- 
ence of  such  negatively  dispositive  facts.  Thus  we  speak  of  a 
void  contract,  although  an  agreement  which  is  simply  void  is  not 
perhaps  in  strictness  a  contract  at  all.'  It  is  not  intended  to  dis- 
cuss in  this  chapter  the  whole  subject  of  juristic  acts,  even  in 
outline,  but  merely  to  touch  upon  a  few  points,  mostly  of  nomen- 
clature and  arrangement,  which  bear  upon  the  main  purpose  of  this 
book. 

» HoU.  73.  « Lang.  {  ISO. 

»  Poll.  Cont.  6,  7 ;  Indian  Contract  Act  (1872),  J  2,  h. 
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1.  Formal  and  Formless  Juristic  Acts. 

§  173.  Formal  Juristio  Acts  in  Qeneral.  Some  jurists  understand 
fennless  juristic  acts  to  be  those  where  nothing  is  required  but  the 
intention  and  the  expression  of  it — ^the  absence  of  n^ativelj  disposi- 
tive £icts  being  always  assumed.  The  consensual  contracts  of  the 
Boman  law  were  of  this  sort.  But  there  are  no  such  contracts  in 
oar  law,  a  consideration  being  always  required  when  forms  are  not 
used,  aud  only  a  few  formless  transactions  of  any  kind.  Judge 
Hohnes  takes  this  view  of  the  distinction,  remarking :  ^^  Considera- 
tion is  as  much  a  form  as  a  seal/'  ^  and  Professor  Langdell  agrees 
with  him  in  theory,  though  for  convenience  sake  he  uses  the  phrase 
oonsensual  contract  in  a  sense  substantially  the  same  as  the  mean- 
ing of  formless  contract  presently  to  be  explained.^  Those  who 
take  this  view  naturally  attach  small  importance  to  the  distinction 
between  formal  and  formless  acts. 

Bnt  there  is  a  somewhat  different  signification  of  the  words  in 
which  it  becomes  more  important,  especially  in  pleading.  Grenerally 
tbe  intent  of  the  doer  of  a  juristic  act  may  be  expressed  in  any 
manner  whatever.  But  in  some  cases  the  law  prescribes  the  mode 
of  expression,  and  then  the  act  will  be  a  formal  one.  The  forms 
leqnired  to  be  used  constitute  the  only  expression  of  intent  that  the 
law  can  take  cognizance  of;  an  intent  not  so  expressed  is  not  for 
legal  purposes  expressed  at  all,  no  matter  how  clearly  manifested  in 
&cL  The  difference  between  this  view  and  the  other  is  that  by  this 
forms  do  not  include  any  elements  which,  however  essential  to  the 
validity  of  the  transaction,  lie  outside  of  the  intent  and  its  expression, 
such  as  the  consideration  of  a  contract  or  the  delivery  of  possession 
in  a  gift  of  a  diattel. 

§  174.  The  Ancient  Theory  of  Formal  Juristic  Acta.  The 
ancient  theory  of  formal  juristic  acts  seems  to  have  been  somewhat 
stricter  than  the  modem.  The  idea  was,  I  think,  that  the  forms 
themselves  constituted  the  very  essence  of  the  transaction;  they 
were  the  juristic  act,  and  the  law  neither  inquired  nor  cared  wheth^ 
any  intention  at  all  lay  back  of  tliem.  ^'  At  first,  nothing  is  seen 
like  the  interposition  of  a  law  to  compel  the  performance  of  a 
promise.  That  which  the  law  arms  with  its  sanctions  is  not  a 
promise,  but  a  promise  accompanied  with  a  solemn  ceremonial.  Not 
only  are  the  formalities  of  equal  importance  with  the  promise  itself, 

^  Holmes  273.  '  Liaig»  {  103. 
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but  they  are,  if  anything,  of  greater  importanoe ;  for  that  delicate 
analysis  which  mature  jurisprudenoe  applies  to  the  conditions  of 
mind  under  which  a  particular  verbal  assent  is  given  appears,  in 
ancient  law,  to  be  transferred  to  the  words  and  gestures  of  the 
accompanying  performance.  No  pledge  is  enforced  if  a  single  form 
be  omitted  or  misplaced,  but,  on  the  other  hand,  if  the  forms  can  be 
shown  to  have  been  accurately  proceeded  with,  it  is  of  no  avail  to 
plead  that  the  promise  was  made  under  duress  or  deception.'^ '  So 
it  was  anciently  held  that  a  man  might  be  bound  by  a  deed  to  which 
his  seal  had  been  affixed  by  an  unauthorized  person,  even  without 
such  n^ligence  on  his  part  as  would  now  be  required  to  estop  him 
to  deny  the  authority.*  This  reverence  for  forms  and  the  letter,  is  a 
characteristic  of  archaic  thought  upon  all  subjects.  Thus  when 
William,  Duke  of  Normandy,  afterwards  the  Conqueror,  compelled 
the  English  Harold  to  take  an  oath  to  support  his  claim  to  the 
throne  of  England,  he  secretly  placed  a  box  of  relics  under  the  altar 
on  which  the  oath  was  taken,  and  the  presence  of  these,  though  un- 
known to  Harold,  was  regarded  as  materially  strengthening  the 
obligation.  The  same  conception  is  not  yet  banished  from  theology, 
which  is  to  some  extent  a  repository  of  archaic  modes  of  thought. 
Very  recently  a  clergyman  of  the  Church  of  England  has  thought  it 
worth  while  to  deplore  in  print  the  carelessness  of  the  bishops  when 
ordaining  priests  in  not  making  sure  that  in  the  laying  on  of  hands 
their  hands  touched  the  head  of  the  candidate,  and  actually  expressed 
a  serious  doubt  whether  baptisms  performed  by  such  imperfectly 
ordained  priests  might  not  be  '^invalid,''  and  the  unfortunate  persons 
baptized  be  eternally  damned  in  consequence.  It  is  not  intended  to 
be  su^ested  that  any  considerable  number  of  Christian  theologians 
of  the  present  day  are  capable  of  groveling  in  such  depths  of  abject 
fetichism  as  that;  but  the  example  is  given  because  it  illustrates 
more  vividly  than  any  that  I  could  find  in  the  law  the  nature  of  the 
ancient  conception  of  formal  juristic  acts. 

§  175.  The  Modem  View  of  Formal  Joristio  Aots*  At  present 
we  recognize  the  mental  intent  as  an  ingredient  in  the  juristic  act, 
distinct  from  the  forms  by  which  it  is  expressed ;  and  therefore  it 
is  often  allowed  to  show  that  there  was  in  &ct  no  such  intent  as  the 
forms  of  themselves  would  indicate,  as  sometimes  where  forms  are 
gone  through  with  by  mistake  or  merely  in  jest  without  the  purpose 
of  producing  any  dispositive  effect,  or  that  the  intent  was  vitiated 

>  Maine  303-4 ;  PoU.  Cent.  120.  >  Poll.  Cont.  125. 
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l^  firaad  or  duress.  In  such  cases^  however,  if  the  intent  manifested 
through  the  forms  is  shown  to  be  non-existent  or  ineffectual,  no 
other  can  be  set  up  in  its  place,  but  the  transaction  &lls  to  the 
ground.  Proceedings  in  equity  to  reform  deeds  constitute  no  excep- 
tion to  this,  for  they  do  not  go  on  the  ground  that  the  very  intent 
which  entered  into  the  formal  juristic  act  was  not  what  it  purports 
to  have  been,  but  that  behind  and  preceding  the  formal  act  there 
was  another  intent,  an  intent  that  the  formal  act  should  be  done  in 
a  certain  way  $  and  the  court  proceeds  to  compel  the  party  to  do  a 
new  formal  act  as  originally  intended,^  or  itself  make  a  decree  having 
the  same  effect. 

Still  even  now  the  forms,  though  not  by  themselves  constituting 
the  transaction,  are  something  more  than  mere  evidence  of  the  intent. 
They  are  in  and  of  themselves  an  essential  part  of  the  act,  and  as 
each  have  a  direct  dispositive  force  of  their  own.^  This  plainly 
appears  if  we  compare  a  contract  by  deed  or  promissory  note  with 
one  required  to  be  evidenced  by  writing  under  the  statute  of  frauds. 
In  the  latter  case  the  writing  need  not  be  made  till  after  the  contract, 
it  may  be  a  mere  private  memorandum  of  one  party  and  never  be 
shown  to  the  other  at  all ;  but  the  contract  takes  effect  from  the 
time  when  it  is  entered  into,  and  even  though  there  is  no  written 
memorandum  ever  made,  it  may  still  be  recognized  as  a  valid  con- 
tract for  various  purposes.'  If  sued  upon,  no  notice  of  the  writing 
need  be  taken  in  the  pleadings ;  it  is  enough  to  allege  in  the  dedara- 
ticm  that  the  defendant  '^promised ;"  and  it  is  only  when  the  prom- 
ise has  been  traversed  and  a  trial  on  the  question  of  fiict  is  had  that 
the  plaintiff  is  met  by  a  rule  of  evidence  which  requires  written 
proof.  On  the  other  hand  all  the  required  forms  must  be  observed 
in  a  deed  or  note  at  the  outset,  or  it  will  have  no  force  as  a  deed  or 
note  anywhere  or  for  any  purpose.  If  an  action  is  brought  upon 
the  formal  contract,  a  simple  all^ation  that  the  defendant  promised 
is  not  enough ;  the  instrument  must  be  pleaded  specially,  the  decla- 
ration must  state  that  the  defendant  ^^  executed  and  delivered '^  a  deed 
or  note,  thus  showing  upon  its  &ce  that  the  forms  were  gone  through 
with.  The  distinction  between  rules  of  law  prescribing  forms  and 
mere  roles  of  evidence  like  the  statute  of  frauds  is  quite  clear.  But 
the  case  of  ordinary  written  documents  presents  some  difficulty.     If 

'Goodman  r.  Randall,  44  Conn.  321. 

*  Lang,  i  50 ;  Leake  Dig.  Cont  134 ;  PoU.  Gont.  119-126. 

'See  {141. 
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the  writing  is  required  by  laW;  as  in  contracts  of  insurance  in  Eng^ 
land  or  in  statutory  mortgages  of  chattels  without  delivery  of  posses 
sioU;  it  must,  I  think,  be  considered  as  a  form,  even  though  it  may 
be  allowed  in  pleading  to  declare  upon  such  transactions  without 
mentioning  the  writing.  Such  a  mode  of  declaration  must  then  be 
regarded  as  an  anomaly,  due  partly  to  the  forms  of  procedure  having 
become  fixed  before  that  class  of  formal  transactions  was  created,  and 
partly  to  the  want  of  any  general  theory  of  formal  juristic  acts  in 
our  law.  The  distinction  between  specialties  and  simple  contracts, 
which,  it  may  reasonably  be  conjectured,  was  or  was  designed  to  be 
originally  identical  with  that  between  written  and  verbal  ones,  but 
which  grew  up  into  a  distorted  shape  on  account  of  the  attention  of 
lawyers  having  mistakenly  come  to  be  fiistened  upon  the  seal,  which 
was  merely  in  an  unlettered  age  a  substitute  for  signature,  instead  of 
the  writing  as  the  important  matter,  has  overshadowed  it.  All  con- 
tracts not  under  seal  have  been  cast  into  the  division  of  simple  con- 
tracts and,  written  or  verbal,  treated  for  the  most  part  alike. 

When  the  writing  is  not  required  by  law,  there  is  a  differenoe 
between  those  writings  which  are  intended  by  the  parties  to  be  the 
very  expression  of  their  will  by  which  they  make  the  transaction, 
and  those  which,  like  a  receipt  for  money,  are  in  the  nature  of  nar- 
ratives only,  the  expression  of  will  that  constituted  the  juristic  act 
having  been  otherwise  made.  The  latter  do  not  belong  to  the 
subject  of  juristic  acts  at  all.  The  former  are  not  treated  in  our  law 
as  formal  acts.  They  are  not  mentioned  in  pleading ;  and  in  fact  their 
only  legal  importance  comes  from  the  rule  forbidding  the  use  of 
parol  evidence  to  vary  or  contradict  written  instruments,  which  is  a 
rule  of  evidence.*  Writing  has  thus  two  distinct  ftinctions  in  law, 
as  a  form  and  as  evidence ;  and  the  former  it  can  only  have  when  the 
law  specially  allows  it. 

§  176.  The  Disuse  of  Seals.  A  point  of  a  practical  nature  re- 
mains to  be  noticed.  The  ceremony  of  sealing,  founded  upon  obso- 
lete social  conditions,  is  unfitted  to  the  needs  and  habits  of  our  day. 
It  is  difficult  to  make  a  layman  realize  that  any  importance  can 
attach  to  an  "L.  S.,''  a  scrawl  with  the  pen,  or  a  bit  of  red  paper  after 
his  signature,  and  seals  are  often  accidentally  omitted  causing  some- 
times gross  injustice.^  It  cannot  be  long  before  the  use  of  private 
seals  will  cease  to  be  required.     But  a  deed  is  the  only  form  known 

1  Dale  V.  Gear,  3S  Conn.  15 ;  S.  C^  9  Am.  Bep.  353. 

'  For  an  example  see  Goodman  v.  Randall,  44  Conn.  321. 
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to  our  law  of  general  applicability  to  express  contracts,  into  which 
any  express  contract  can  be  put,  if  the  parties  choose,  and  thus  be 
made  binding  without  consideration.  If  seals  are  abolished,  either 
every  contract,  except  contracts  of  record,  must  have  a  consideration, 
or  some  form  or  forms  suited  to  modem  habits  must  be  appointed 
in  their  place.  It  is  submitted  that  a  universal  requirement  of  a 
consideration  is  not  expedient.  The  requirement  although  in  the 
mam  reasonable  has  already  been  pushed  to  an  absurd  and  harmful 
excess  in  our  law.  Witness,  for  example,  some  of  the  cases  upon 
subscription  papers;^  and  Professor  Langdell  has  clearly  shown  that 
its  application  to  contracts  not  originating  under  the  common  law 
bat  under  the  general  mercantile  law  and  imported  into  England 
&om  the  continent  of  Europe,  such  as  insurance  contracts  and  bills  of 
exchauge,  is  a  mischievous  blunder  carried  out  by  means  of  violent 
fictions.'  I  do  not  care  to  discuss  here  what  should  be  substituted 
for  seals ;  but  merely  to  suggest  that  it  may  be  possible  to  be  too 
precipitate  in  their  abolition,  if  no  substitute  form  is  provided  for, 
and  also  that  the  needed  changes  should  be  based  on  a  clear  theory 
of  the  nature  of  formal  juristic  acts. 

2.  Unilateral  and  Bilateral  Juristic  Acts. 

§  177.  The  Distinotion  in  General.  Juristic  acts  are  unilateral 
when  the  intent  of  one  party  only  is  concerned  in  producing  the 
l^al  eflfect,  it  being  immaterial  whether  any  others  affected  by  the  act 
consent  or  not,  and  bilateral  when  there  must  be  a  consent  of  parties 
on  both  sides.'  A  tender  of  money  due  is  a  unilateral  act,  but  pay- 
ment of  a  debt  is  bilateral,  because  the  money  must  be  accepted. 
All  contracts  are  of  course  bilateral  acts  in  the  sense  above  explained ; 
bat  there  is  another  meaning  of  the  words  under  which  contracts  are 
themselves  divided  into  unilateral  and  bilateral.  If  only  one  party 
has  a  right  under  the  contract  and  the  other  is  simply  charged  with 
a  duty,  as  where  a  thing  is  sold  and  delivered  on  credit,  the  con- 
tract is  unilateral ;  but  if  each  has  a  right  against  the  other  and  is 
subjected  to  a  duty  to  the  other,  as  in  the  case  of  mutual  promises 
each  of  which  is  the  consideration  for  the  other,  it  is  bilateral.^  This 
latter  signification  I  do  not  propose  to  discuss  here. 

In  a  will  the  consent  of  both  testator  and  beneficiary  are  necessary, 
because  a  person  cannot  have  a  right  thrust  upon  him  against  his 

» Lang,  U  186-7 ;  Pare.  Gout.  Bk.  II,  Ch.  1,  Sec.  x. 
'Lang.,  {{  49^1.  < HoU.  74.  ^Lang.,  ilSSetteq. 
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wish;  but  there  cannot  be  a  simultaneous  consent,  an  aggregaiio 
nierUium,  because  the  testator  is  dead  when  the  will  takes  effect  A 
will  thus  partakes  of  the  character  both  of  a  unilateral  and  bilateral 
act.  As  to  the  testator  it  is  purely  unilateral ;  but  the  transfer  of 
rights  by  will  is  reckoned  as  a  kind  of  gift,  and  a  gift  is  a  bilateral 
transaction. 

§  178.  Agreements.  All  bilateral  juristic  acts,  unless  wills  be 
included  sunong  them,  fall  under  the  general  head  of  agreem^ts. 
An  agreement  is  where  the  consent  is  simultaneous,  or  is  presumed 
to  be  so,  so  that  the  minds  of  the  parties  meet,  and  the  l^al  effect 
flows  from  this  concurrent  consent.  Consent  here  as  elsewhere 
means  manifested  consent ;  so  that  so  long  as  no  dissent  is  mani* 
fested  the  consent  once  communicated  to  the  other  party  maybe 
presumed  to  continue.  Therefore  if  an  offer  is  sent  by  letter,  the 
consent  of  the  offerer  being  manifested  when  the  letter  is  read  by  the 
offeree,  if  the  latter  then  accepts  the  contract  is  closed,  although 
since  sending  the  letter  the  offerer  may  have  changed  his  mind.^ 
However  an  offer,  even  though  not  expressly  revoked  is  not  pre- 
sumed to  continue  in  force  indefinitely  but  expires  after  a  certain 
time,  which  is  different  in  different  cases.^  Agreement  in  our  law 
is  generally  conftised  with  contract,  and  rules  relating  to  all  sorts  of 
agreements  are  treated  of  under  the  head  of  contract.  This  has  led 
to  such  abuses  of  language  as  calling  gifts  or  releases  contracts.  The 
peculiarity  that  differentiates  contracts  from  all  other  kinds  of  agree- 
ments is  that  in  them  the  agreement  takes  the  form  of  a  promise  and 
creates  an  obligation  between  the  parties.  If  there  is  no  promise  or 
no  resulting  obligation,  there  is  no  contract,  though  there  may  be  a 
valid  agreement. 

Juristic  acts  generally  and  agreements  in  particular  can  be  classi- 
fied like  other  dispositive  facts.  They  are  investitive  or  divestitive, 
originative,  translative,  extinctive  or  substitutive.  I  shall  confine 
myself  here  to  agreements. 

§  179.  Originative,  Translative,  and  ExtinotiTe  Agreemonts. 
Originative  agreements  are  those  by  whichi  new  l^al  states  are 
ereated.  The  most  important  of  these  are  contracts,  which  create 
obligations.  It  is  a  question  on  which  different  opinions  may  be 
held  whether  the  name  contract  ought  to  be  applied  to  all  originative 
agreements  that  give  rise  to  obligations ;  that  is,  whether  all  such 
agreements  can  be  said  to  be  promises.    Marriage,  where  the  sanction 

1  Adams  v.  Lindsell,  1  B.  &  Aid.  681 ;  Lang.,  {  151.  'Latig^  {  151  et  aeq. 
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of  a  magistrate  or  of  a  dei^man  who  may  be  r^arded  as  acting 
pro  hoe  vice  as  a  magistrate  or  representative  of  the  State^  is  necessary, 
is  not  a  mere  agreement.  After  the  parties  have  duly  expressed 
their  oonsent  an  act  on  the  part  of  the  representative  of  the  State 
pats  them  into  the  married  condition.  Where  this  is  not  required, 
it  still  seems  doubtful  whether  the  mutual  duties  of  the  husband 
and  wife  can  be  said  to  flow  from  a  promise.  But  the  question  is  of 
little  practical  importance,  since  if  marriage  is  a  contract  it  is  one  of 
each  a  peculiar  nature  that  it  has  to  be  put  by  itself  and  separately 
treated. 

There  may  be  a  doubt  of  the  same  kind  in  regard  to  various  other 
agreements  which  create  a  status  or  quad  status  in  the  parties  in 
relation  to  each  other,  such  as  the  appointment  of  agents  or  the 
hiring  of  servants,  particularly  apprentices.  There  seems  to  be 
Homething  more  than  a  mere  contract ;  certainly  rights  and  duties 
often  arise  which  it  is  not  easy  to  treat  as  obligations  ex  contractu,^ 

A  similar  inquiry  may  be  made  as  to  trusts.  As  will  be  more 
iully  explained  in  a  future  chapter,^  the  rights  and  duties  between 
a  trustee  and  his  ceduy  que  irudy  when  the  rights  are  protected 
rights,  are  obligations.  Now  suppose  that  property  is  given  to  A 
in  trust  for  B.  The  consent  of  both  A  and  B  is  necessary  to  raise 
any  obligation  between  them.  A  may  refuse  to  accept  the  basis- 
right  at  all,  and  B  may  repudiate  the  benefit  intended  for  him.  Is 
this  mutual  consent  of  A  and  B  a  contract  between  them?  It  is 
often  so  regarded.'  It  seems  to  me,  however,  that  it  is  not  a 
contract  because  there  is  no  consideration  to  support  the  contract. 
A,  it  is  true,  has  received  something  that  might  be  a  consideration, 
but  not  from  B  the  supposed  promisee;  and  it  is  a  fundamental 
principle  of  the  law  of  contracts  that  the  promise  must  be  made  to 
the  person  firom  whom  the  consideration  moves.*  A  still  stronger 
case  is  when  A  deposits  money  of  his  own  in  a  savings  bank  in  his 
own  name  as  trustee  for  B.  This  is  sufficient  to  raise  a  valid  trust.^ 
But  here  there  is  no  shadow  of  a  consideration.  In  the  chapter  on 
Rights  m  Per8onam  I  shall  discuss  this  subject  more  fully  and  try 
to  show  that  there  are  many  agreements  that  create  obligations  but 
which  are  nevertheless  not  contracts. 

Examples  of  originative  agreements  creating  rights  in  rem  are 
grants  of  charters  of  incorporation  or  of  patent  rights  by  the  State. 

>  Lang^  2  109.  *  Ch.  XIV.  » Poll.  Cont.  193. 

*  Lang.,  {  62,  63 ;  Leake  Dig.  Cont.  612.  ^  Minor  v.  Bogers,  J  491. 
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Translative  agreements  are  those  by  which  already  existing  legal 
states  are  transferred  from  one  person  to  another.  Such  are  gifts^ 
sales  or  deeds  of  land.  They  may  be  called  conveyance,  using  the 
word  in  a  somewhat  wider  sense  than  its  strict  technical  signification. 
Wills,  though  not  agreements,  may  also  be  included  among  convey- 
ances. 

By  extinctive  agreements  existing  legal  states  are  simply  destroyed. 
An  agreement  by  which  an  obligation  is  put  an  end  to  may  be  called 
a  release,  in  which  use  the  word  includes  more  than  tedmical  releases 
under  seal.  A  quit-claim  deed  is  not  usually  a  release  in  this  sense, 
but  a  conveyance.  Its  being  called  a  release  was  probably  due  to  a 
certain  erroneous  idea  about  the  effect  of  loss  of  possession  upon 
rights  in  land,  which  I  shall  have  occasion  to  explain  in  a  subsequent 
chapter.^  Besides  releases,  such  transactions  as  the  surrender  of  ite 
charter  by  a  corporation,  the  termination  of  an  agency  by  mutual 
consent,  or  formerly  the  emancipation  of  a  slave  are  of  this  class. 

§  180.  Mixed  Juristio  Acts.  Some  juristic  acts  are  of  a  mixed 
or  compound  character.  Thus  a  marriage  is  partly  an  originative 
transaction,  creating  new  rights,  and  also  sometimes  has  the  effect 
of  a  conveyance,  giving  the  parties  rights  in  each  other's  property. 
Something  similar  may  be  true  of  the  formation  of  a  partnership. 
The  appointment  of  an  agent  is  in  one  aspect  of  it  analogous  to  a 
conveyance,  certain  powers,  a  portion  of  the  principal's  joeraona, 
being  conferred  upon  the  agent,  and  it  is  also  a  contract  between  the 
parties  out  of  which  obligations  grow. 

These  cases  should  be  distinguished  from  those  where  two  quite 
different  juristic  acts  are  done  at  the  same  time  and  merely  happen 
to  be  associated  together,  as  for  instance  a  warranty  deed  of  land 
which  contains  both  a  conveyance  and  sundry  contracts  in  the  same 
written  document. 

» Ch.  X,  Biv.  IV,  Subdiv.  2,  a. 


CHAPTER  VIIL— NEGLIGENCE,  INTENTION  AND 

MALICE. 

I.— PRELIMINARY  OBSERVATIONS. 

§  181.  Intention  and  Negligence  as  States  of  Mind.  Intention 
and  negligence  in  their  proper  significations  are  names  of  states  of 
mind,  which  may  exist  and  need  to  be  defined  independently  of  legal 
duties.  Men's  minds  would  be  full  of  intentions  and  their  conduct 
could  be  characterized  as  due  to  negligence,  even  though  there  were 
no  such  things  as  legal  duties.  The  same  is  true  of  malice  and 
fraud,  which  are  more  complex  mental  states  into  which  intention 
or  negligence  or  both  enter  as  ingredients.  Moreover  all  of  these 
states  of  mind  could  conceivably  be  defined  not  only  without  refer- 
ence to  l^al  duties  but  without  reference  to  any  idea  of  duty  or 
obligation  at  all.  Intention  is  in  this  respect  a  perfectly  neutral  and 
colorless  word.  It  simply  denotes  the  state  of  mind  without  any 
connotation  of  merit  or  demerit.  One  may  intend  a  deed  of  charity 
or  heroism  in  the  same  sense  exactly  in  which  he  intends  the  com- 
mi^on  of  a  crime.  But  the  term  negligence  is  always  in  fact  dislo- 
gistic,  implying  that  the  state  of  mind  is  in  some  sense  blameworthy, 
though  not  always  l^Uy  so.  The  reason  is  that  an  element  of 
degree  always  enters  into  the  idea  of  n^ligence.  Negligence  is  the 
want  of  care,  advertence  or  attention  to  some  matter,  for  instance  to 
the  consequences  of  one's  conduct.  Now  one  very  rarely  gives  to  any 
matter  all  possible  attention  or  care.  There  is  almost  always  what 
may  be  called  a  lack  of  these.  But  it  is  only  when  the  lack  becomes 
exceasive  that  it  attracts  attention  and  receives  a  distinct  name  either 
in  law  or  ethics.  Hence  the  only  lack  of  care  that  comes  under  the 
c(^izance  of  legal  or  ethical  science  is  a  wrongful  or  improper  lack. 
The  word  implies  the  existence  of  a  standard  of  conduct — of  mental 
conduct  if  n^ligence  be  considered,  as  we  are  now  considering  it,  as  a 
state  of  mind  merely, — and  that  that  standard  has  not  been  acted  up  to. 

§  182.  Ambiguity  of  the  Word  Negligence.  And  this  leads  to 
a  oertab  ambiguity  in  the  word  negligence,  which  it  will  be  best  to 
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explain  at  this  poiat  even  at  the  cost  of  a  slight  digression  from  the 
mmn  course  of  our  aigument.  In  this  discussion,  anticipating  an 
explanation  to  be  made  hereafter,'  I  shall  ^ply  the  word  indifier- 
CDtly  either  to  the  state  of  mind  or  to  the  outward  oonduct  that 
results  from  it. 

Although  negligence,  as  has  just  been  said,  implies  the  recognition 
of  a  standard  of  conduct  and  a  deviation  from  that  standard  on  the 
part  of  the  person  chargeable  with  the  negligence,  it  does  not  follow 
that  whenever  the  word  is  used  in  law  that  standard  is  taken  as  the 
l^al  standard,  or  is  taken  directly  and  ostensibly  as  the  legal 
standard,  so  that  the  negligence  is,  or  is  directly  and  as  such,  a 
breach  of  a  I^al  duty.  It  may  be  so  or  it  may  not.  The  blame- 
worthiness may  be  merely  moral  or  conventional,  not  legal,  or  there 
may  be  no  blame  attaching  to  the  conduct  at  all.  We  may  take  a 
certain  standard  of  conduct,  for  example,  the  conduct  of  a  reasonable 
and  prudent  man  in  the  party's  situation,  merely  for  the  purpose  of 
obtaining  a  definition  of  negligence,  whidi  definition,  after  we  have 
got  it,  can  be  used  in  constructing  definitions  of  l^al  duties  as  may 
be  desired. 

So  far  as  duties  not  to  conduct  one's  self  in  a  n^lig^it  manner  are 
created  by  the  law,  so  iar  the  standard  of  conduct  contained  in  the 
definition  becomes  an  obligatory  l^al  standard.  But  it  does  not 
become  so  simply  as  being  contained  in  the  definition,  even  though 
the  definition  be  a  legal  one.  Conduct  which  is  defined  as  n^ligent 
may  still  in  many  cases  be  permitted ;  and  even  when  not  permitted, 
it  is  still  forbidden  by  rules  of  law  which  are  collateral  to  the  defini- 
tion but  which  refer  to  it ;  so  that  the  standard  of  conduct  contained 
in  the  definition  becomes,  so  to  speak,  only  indirectly  an  oUigatory 
legal  standard. 

Negligence  then  may  mean  either  a  mere  imlure  to  oome  ap  to  a 
^hitidard  of  conduct  assumed  as  capable  of  b^ng  applied  to  the  case, 
hut  to  which  there  may  not  be  in  the  given  case  any  legal  duty  to 
come  up,  or  it  may  include  the  additional  idea  that  that  standard  is 
ulso  the  one  to  which  the  law  requires  the  person  to  conform,  so  that 
the  negligence  is  a  breach  of  a  l^al  duty.  In  the  former  sense  the 
■uiiccption  of  negligence  can  be  used  as  something  already  nnd^- 
^tuod  in  the  definition  of  l^al  duties.  A  statement  of  a  legal  duty 
as  a  duty  not  to  act  negligently  in  a  ^ven  respect  is  intelligible,  and 
tliis  might  conceivably  be  a  oonveni^t  form  for  deacrilung  it.  But 
'  Bee  next  mcUod, 
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ia  the  latter  sense  of  the  word  this  cannot  be  done.  To  speak  of  a 
daty  not  to  act  negligently  is  meaningless^  because  the  conduct  can- 
not be  known  to  be  negligent  before  it  is  known  to  be  a  breach  of 
duty.  The  duty  must  be  defined  without  the  aid  of  the  conception 
of  negKgence.  "Duties  not  to  act  n^ligently^'  is  then  only  a  con- 
venient collective  name  for  a  group  of  duties  otherwise  defined. 

The  fidlure  to  discriminate  between  these  two  meanings  of  negli- 
genoe  vitiates  much  of  the  discussion  that  has  taken  place  about  the 
degrees  of  n^ligence.  It  cannot  be  denied  that  the  law  requires 
dijBerent  d^rees  of  care  from  persons  in  different  situations.  Let  us 
aasome  for  the  present  that  three  d^rees  can  be  distinguished,  sligl^t, 
ordinary  and  extreme  c^ure.  Corresponding  to  these  it  is  often 
maintained  that  there  are  three  d^rees  of  n^ligence,  namely,  gross 
negligence,  which  is  the  want  of  even  slight  care,  ordinary  negli- 
gence, which  is  where  ordinary  care  is  not  used,  and  slight  n^ligenoe, 
or  the  omission  to  use  extreme  care.  When  only  the  lowest  degree 
of  care  is  required,  as  in  the  case  of  a  deposit,  it  is  said  that  slight  or 
ordinary  negligence  is  not  unlawful.^  Here  n^ligence  is  evidently 
oaed  in  the  former  of  the  two  senses  above  explained.  Slight  or 
ordinary  n^ligence  in  a  depositary  is  the  failure  to  come  up  to  a 
standard  of  carefiil  conduct  which  exists  in  the  mind  of  the  speaker, 
and  by  the  application  of  which  to  the  fiicts  of  the  case  he  judges  the 
conduct  to  be  in  some  d^ree  "  negligent,^'  but  which  is  not  the 
standard  that  the  law  sets  up  in  that  case.  On  the  other  hand  these 
gradations  of  negligence  are  by  some  repudiated,  and  it  is  strenuously 
asserted  that  n^ligence  means  always  neglect  of  duty,  a  fistilure  to 
use  '^  due  "  care,  whether  the  care  that  is  due  in  the  particular  case  be 
little  or  much;  that  no  one  has  a  right  to  be  what  the  law  calls 
"negligent"  at  aU;*  that  if  in  some  cases  conduct  is  permitted  which 
in  other  circumstances  would  be  unlawful  as  being  n^ligent  such 
oanduct  is  not  in  the  former  cases  legally  n^ligent  at  all^  and  that 
''gross  n^ligence  is  only  n^ligence  with  a  vituperative  epithet."  ^ 
Here  the  other  meaning  of  the  word  appears.  The  dispute  is  mostly 
a  mere  Ic^machy,  the  disputants  not  differing  at  all  as  to  what  con- 
duct is  lawful  and  what  not  in  any  actual  instance ;  or  at  most  it  is 
a  question  of  nomenclature. 

§183.  Negligent,  etc.,  Conduot.  AH  of  the  above-mentioned 
words,  intention,  negligence,  malice  and  fraud  and  the  adjectives 

>  Stoiy  BaU^  {  62.  >  Railroad  Co.  v.  Lockwood,  17  WaU.  857. 
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and  adverbs  deriyed  from  them  are  used  to  denote  or  characterize 
not  merely  the  state  of  mind  but  the  acts  or  omissions  resulting 
therefrom.  This  ambiguity,  being  readily  detected,  is,  I  think,  quite 
harmless  practically,  and  the  use  of  the  words  in  this  manner  is  justi- 
fied by  its  great  convenience.  However  this  should  be  confined  to 
conduct  which  actually  springs  from  such  states  of  mind. 

§  184.  The  True  Character  of  Duties  of  Choice.  Austin  main- 
tains very  strenuously  that  no  one  ought  to  be  held  liable  as  for  a 
wrong  unless  he  has  done  the  harm  intentionally  or  n^ligently.^  He 
asserts  that  such  liability  is  unjust,  and  seems  to  be  of  the  opinion 
that  it  was  not  recognized  by  the  Koman  law.  However  this  may  be, 
it  is  certain  that  in  regard  to  our  own  law  his  position  is  not  tenable. 
We  have  already  had  our  attention  directed  to  the  existence  of  a  class 
of  peremptory  duties  which  do  not  concern  the  party's  state  of  mind 
at  all. 

But  even  in  duties  of  choice  it  is  not  true  in  our  law  that  dther 
iutention  or  n^ligence  is  always  the  basis  of  liability.  It  may  be, 
as  Judge  Holmes  suggests,  that  the  law  started  with  some  such  theory 
as  that.^  All  breaches  of  such  duties  are  commonly  described  in  the 
books  as  being  and  must  be  averred  in  pleading  to  have  been  com- 
mitted intentionally,  negligently,  maliciously  or  fraudulently.  But 
if  that  ever  was  the  legal  theory,  the  law  has  long  since  and  &r  out- 
grown it ;  and  we  find  writers  of  legal  treatises  and  judges  in  their 
opinions  and  charges  to  juries  nowadays  taking  great  pains  to  ex- 
plain that  "legal''  intention  or  n^ligence  does  not  really  mean 
intention  or  negligence  at  all,  but  something  very  different.  And  so 
of  malice  and  fraud.  For  example,  Sir  J.  F.  Stephen  gives  the  fol- 
lowing definition  of  one  of  the  states  of  mind  that  is  sufficient  to  con- 
stitute "malice  aforethought"  in  murder  :  "knowledge  that  the  act 
which  causes  death  will  probably  cause  the  death  of,  or  grievous  bodily 
harm  to,  some  person,  whether  such  person  is  the  person  actually 
killed  or  not,  although  such  knowledge  is  accompanied  by  indiffer- 
ence whether  death  or  grievous  bodily  harm  is  caused  or  not,  or  by 
a  wish  that  it  may  not  be  caused."  *  This  falls  far  short  of  malice. 
It  does  not  even  amount  to  an  intention  to  kill.*  So  an  "  intent  to 
deceive,"  in  one  who  makes  a  fraudulent  misrepresentation  often 
means  no  more  thkn  a  knowledge  that  the  other  will  very  likely  be 
deceived.*    In  like  manner  a  person  may  be  held  liable  for  what  the 

*  Austin,  Lect.  xxii.  «  Holmes  141, 162.  »  Steph.  Dig.  Cr.  L.,  Art.  223. 

*  Infra  Biv.  UI,  Subdiv.  1.  *  ch.  IX,  Div.  H,  Subdiv.  3. 
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hw  calls  n^ligence  though  he  has  taken  the  utmost  possible  pains 
to  act  rightly.  One  who  sets  up  to  practice  any  art  or  profession  for 
reward  must  at  his  peril  have  and  exercise  a  certain  amount  of  skill 
in  it.  If  for  want  of  such  skill  he  makes  a  gross  blunder^  he  may  be 
said  to  be  guilty  of  n^ligence,  and  in  an  action  against  him  for 
damages  n^ligence  would  be  averred  as  the  ground  of  the  suit;  even 
though  in  fact  he  had  studied  his  profession  fidthfiilly  and  had  used 
the  most  anxious  care  to  manage  properly  the  business  intrusted  to 
him,  and  his  error  arose  entirely  from  a  natural  lack  of  capacity  to 
acquire  the  requisite  skill  or  knowledge.  ^^  Suppose  that  a  defendant 
were  allowed  to  testify  that,  before  acting,  he  considered  carefully 
what  would  be  the  conduct  of  a  prudent  man  under  the  circum- 
stances, and,  having  formed  the  best  judgment  he  could,  acted  accord- 
ingly. If  the  story  was  believed,  it  would  be  conclusive  £^inst  the 
defendant's  n^ligence  judged  by  a  moral  standard  which  would  take 
his  personal  characteristics  into  account.  But  supposing  any  such 
evidence  to  have  got  before  the  jury,  it  is  very  clear  that  the  court 
would  say,  Grentlemen,  the  question  is  not  whether  the  defendant 
thoi^ht  his  conduct  was  that  of  a  prudent  man,  but  whether  you 
think  it  was.''  * 

§185.  Extra-legal  Belation  of  Duties  of  Choice  to  Blame- 
worthineBB.  It  is  not  intended  to  assert  that  liability  for  breach  of 
duties  of  choice  is  entirely  independent  of  blameworthiness.  But 
the  connection  between  them  is  an  extra-legal  one.  The  present 
legal  condition  of  things  undoubtedly  is  that  in  most  of  the  cases 
where  liability  is  usually  spoken  of  as  depending  upon  the  presence  of 
one  of  the  states  of  mind  above  mentioned,  no  such  state  of  mind  is 
m  &ct  essential  to  its  existence.  But  the  extra-l^al  principle,  the 
principle  of  policy  or  l^slation,  which  has  guided  the  development 
of  the  existing  rules  of  law  upon  this  subject,  undoubtedly  is,  as 
Judge  Holmes  says,  that  only  such  conduct  shall  in  genera,l  be  a 
ground  of  liability  as  would  be  blameworthy  in  the  average  member 
of  the  community :  a  law  which  punished  conduct  not  generally  so 
blameworthy  would  be  too  severe  for  a  community  to  bear.^  Some 
idiosyncrasy  of  the  individual  or  some  special  circumstance  of  the 
particular  case  may  in  a  given  instance  clear  the  conduct  from  all 
blameworthiness  without  its  ceasing  to  be  l^ally  wrong,  to  be  a 
breach  of  one  of  those  l^al  duties  that  are  usually  described  as 
duties  not  to  do  intentional  or  negligent  injury ;  but  if  the  circum- 

^  Holmes  107.  *  Holmes  50. 
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stances  are  such  that  the  oondnct  would  geaenilly  be  justifiable  in  an 
average  member  of  the  community,  it  will  almost  always  be  found  to 
fell  outside  of  the  defiuition  of  the  legal  duty,  or  under  some  recog- 
nized exception  to  it. 

§  186.  The  DesoripUon  and  Hommalature  of  DaUes  of  Choice. 
In  describing  these  duties  two  ooureea  are  open  to  us.  The  actual 
elements  which  enter  into  the  duties  must  of  course  be  defined.  But 
having  done  so,  and  having  deugnated  the  actual  &cts  thus  brought 
into  view  by  some  appropriate  names,  we  may  go  on  using  the  terras 
intention,  neglig^ioe,  malice  and  fraud  in  our  definitions  of  l^al 
duties,  and  then  treat  these  &cts  as  grounds  &om  which  such  states 
of  mind  can  bQ  presumed.  The  rule  or  maxim  that  every  one  is 
presumed  to  intend  the  natural  and  probable  oonsequraices  of  hie 
own  conduct,  seems  to  express  such  a  presumption. 

Or,  on  the  other  hand,  we  may  frankly  abandon  the  use  of  those 
terms  as  not  truly  expressing  the  nature  of  the  duties  and  the 
ground  of  liability,  and  may  define  the  duties  by  reference  to  the 
&icts  and  elements  which  actually  enter  into  them.  This  is  the 
same  alternative  which  presents  itaelf  in  the  case  of  constructive 
fects  generally.'  The  latter  method  has  the  advantage  of  being 
more  simple  and  accurate  and  of  avoiding  fictions.  I  shall  there- 
fore follow  it  hereafter  in  this  work,  lu  the  next  division  of  this 
chapter,  therefore,  I  shall  try  to  explain  the  true  nature  of  that  ele- 
ment in  legal  duties  of  choice,  or  in  the  conduct  that  is  violative  of 
them,  which  has  been  mistaken  for  negligenoe  or  intention,  or  which 
has  been  called  by  the  names  of  and  treated  as  le^ly  equivalent  to 
or  as  a  ground  for  the  presumption  of  those  states  of  mind,  or  even 
of  malioe  or  fraud ;  and  in  the  following  divisions,  the  ground  hav- 
ing been  thus  cleared,  intention,  negligence  and  malice  will  be 
'described.    Fraud  will  form  the  subject  of  a  separate  chi^ter. 

IL— DUTIES  OF  CHOICE. 

1 .  The  Nature  op  the  Choice. 

§167.  The  BeflniUonal  End  of  the  Du^.     Duties  of  choice  ae 

well  as  peremptory  duties  are  defined  by  reference  to  some  end  or 

It  to  be  attained  by  the  party's  acts  or  omissions.    But  in  the 

former  the  law  does  not  peremptorily  requite  him  to  attiun,  at  all 

even^  the  end  set  before  him,  but  merely  to  dioose  that  end  and 

•Sm  j64. 
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direct  his  conduct  towards  it.  If  he  does  this  he  has  done  his  whole 
daty^  even  thou^  he  fidls  to  seeare  the  desired  result.  The  end 
sought  by  the  law  in  a  duty  of  this  class  is  indicated  in  the  rule  im- 
posing  the  duty ;  it  is  the  definitional  end  of  the  duty.^  There  is 
no  general  principle  which  wUl  enable  us  to  say  what  in  all  cases  are 
the  ends  towards  which  persons  ought  to  direct  their  conduct ;  but 
the  various  particular  duties  must  be  referred  to. 

We  have  already  seen  that  a  person  may  be  considered  as  owing  to 
othas  imperfect  legal  duties  to  take  care  for  the  safety  of  himself 
and  his  belongings^  the  breach  of  which  is  usually  called  contribu- 
tory negligence.'  For  the  purposes  of  the  present  discussion  these, 
and  indeed  imperfect  l^al  duties  generally,  must  be  taken  to  stand 
upon  the  same  footing  as  perfect  l^al  duties.  When  one  of  them 
exists  some  interest  of  the  party  himself  is  the  end  set  before  him  by 
the  law. 

The  definitional  end  of  a  duty  of  choice  is  usually  the  same  condi- 
tion of  fiict  that  makes  up  the  content  of  the  protected  right  to 
which  the  duty  corresponds.  Thus  in  the  general  duty  not  to  act 
with  the  intention  of  injuring  the  person  or  property  of  another' 
the  immediate  object  of  choice  set  before  the  party  is  the  condition  of 
safety  of  the  other  person  or  his  things.  But  sometimes  the  defini- 
tional end  of  the  duty  is  some  intermediate  result,  as  iu  a  duty  to 
nse  due  care  to  keep  a  bridge  in  repair,  where  the  duty  corresponds 
tothe  righto  of  secorityand  property  of  the  pCTSons  who  use  the 
bridge,  but  its  definitional  ^nd  is  the  good  condition  of  the  bridge. 

§  188.  The  Qeneral  Nature  of  the  Choice.  The  person  subject 
to  the  duty  may  have  some  end  of  his  own  which  he  desires  to 
attab,  which  is  or  may  turn  out  to  be  incompatible  with  that  of  the 
law.  If  so,  he  is  put  to  choose  between  the  two ;  and  the  duty  is  to 
make  a  right  choice  and  conduct  himself  in  acoordance  with  such 
dioice.  If  the  two  ends  are  logically  inconsistent,  as  where  the  law 
desires  that  A  shall  live  and  B  desires  his  death  to  gratify  his 
revenge,  the  choice  will  lie  between  the  ends  alone.  If  however 
they  are  not  absolutely  incompatible  but  there  is  a  possibility  that 
both  may  be  attained,  then  the  choice  will  lie  between  the  ends 
taken  in  connection  with  the  probability  of  their  turning  out  to  be 
compatible,  and  the  decision  will  not  in  reasonableness  depend 
merely  upon  the  comparative  value  of  the  ends  themselves,  unless 
indeed  there  is  a  moral  certainty  that  they  will  conflict  so  that  the 
^See{ni.  <See{140.  <See{412. 
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above-mentioiied  probability  is  practically  zero.  For  example,  if  a 
carrier  takes  goods  to  transport,  his  duty — leaving  out  of  aoootmt 
the  stricter  duties  of  common  carriers  as  insurers — ^is  to  use  due  cue 
to  preserve  them  from  injury.  The  end  sought  by  the  law,  tie 
definitional  end  of  that  duty,  is  the  safe  condition  of  the  goods. 
The  avoidance  of  the  trouble  and  expense  which  a  careful  guarding 
of  them  would  involve  is  an  object  of  desire-to  the  carrier.  Now  in 
nearly  every  case  it  would  be  possible  to  take  such  precautions  as 
would  in  &ct  prevent  any  damage.  But  no  carrier  is  expected  to 
take  every  possible  precaution  which  the  wit  of  man  could  devise.* 
A  considerably  lower  d^ree  of  care  and  diligence  is  usually  quite 
sufficient  and  is  all  that  it  is  expedient  to  require.  In  r^ard  to  the 
omission  of  any  given  measure  of  precaution,  then,  the  question  is, 
not  whether  it  would  be  proper  to  omit  it  if  such  omission  would 
certainly  be  followed  by  damage  to  the  goods,  that  is,  not  whether, 
if  the  two  ends  were  certainly  incompatible,  the  carrier  would  be 
justified  in  choosing  his  own  at  the  cost  of  sacrificing  that  sought  hj 
the  law,  but  whether,  considering  the  probability  that  the  given 
precaution  might  be  omitted  without  any  harm  resulting,  it  is 
proper  to  omit  it. 

§  189.  The  Choice  Between  the  Ends  as  Such.  When  the 
choice  is  between  the  ends  as  such  the  general  rule  is  that  no  con- 
siderations of  reasonableness  are  allowed  to  come  in.  The  duty  is 
simple  and  absolute  to  choose  the  end  appointed  by  the  law  and 
direct  one's  conduct  towards  that.  A  person  cannot  in  general, 
justify  himself  in  acting  in  a  way  that  will  certainly  harm  another 
by  the  plea,  that  considering  the  smallness  of  the  harm  and  the 
great  benefit  derived  by  himself  or  by  third  persons  from  the  act,  it 
was  on  the  whole  reasonable  for  him  to  do  so.*  It  is  no  excuse,  for 
example,  that  from  a  wharf  erected  in  a  navigable  river  so  as  to  be 
a  nuisance,  the  benefit  to  the  public  outweighs  the  damage;'  and  it 
has  been  held  that  the  defendant  in  a  civil  action  for  a  trespass 
could  not  justify  the  trespass  by  showing  that  it  was  done  under 
compulsion  from  twelve  armed  men  and  to  save  his  own  life.^  It 
may  be  doubted  whether  this  last  case  would  now  be  followed  ;^  but 

1  Schoul.  Bail.  624 ;  Le  Baron  v.  £.  Boston  Ferry  Co.,  11  Allen  312. 
>St.  Helen's  Smelting  Go.  v.  Tipping,  11  H.  L.  642;  S.  C,  35  L.  J.  Q.  R66; 
lieg.v.  Train,  9  Cox  C.  C.  180 ;  S.  C,  31 L.  J. M. C.  169 ;  Rex  t?.  Ward,  4  A.i&E.384. 
«  Rex  r.  Ward,  4  A.  &  E.  384 ;  S.  C.  on  Error,  8  Bing.  204. 
« Gilbert  v.  Stone,  Aleyn  35 ;  S.  C,  Style  72.  ^Holmes  149. 
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if  not^  it  is  because  special  exceptions  to  the  duty  are  admitted  in 
&Yor  of  human  life^^  not  because  the  general  rule  admits  of  any 
balancing  of  benefits.  So  the  duty  of  municipal  corporations  as  to 
the  repair  of  highways  and  bridges  is  ordinarily  to  use  due  care  to 
keep  them  in  a  reasonably  safe  condition.^  There  is  a  limitation  of 
reasonableness  here  as  to  the  end  to  be  aimed  at,  as  to  how  much  is 
to  be  attempted,  and  if  there  is  any  doubt  about  how  great  an 
exp^diture  of  money  or  watchfulness  is  necessary  to  keep  the  road 
or  bridge  in  the  required  reasonable  condition,  considerations  of 
reasonableness  may  come  in  as  to  this.'  But  if  it  is  quite  certain 
that  any  given  expenditure  is  absolutely  necessary  to  keep  up  the 
condition  of  reasonable  safety,  the  corporation  must  undergo  it,  no 
matter  how  great  it  may  be.*  It  is  within  the  competence  of  the 
State  to  impose  an  unreasonable  burden. 

Breaches  of  duties  to  make  such  a  choice  are  not  usually  called 
negligence,  but  rather  intentional  wrong-doing.  And  if  the  two 
ends  are  logically  opposed  to  each  other,  there  is  intention  in  the 
proper  sense. 

§  190.  The  Choice  Between  two  Ends  set  by  the  Law.  The 
choice  does  not  always  &11  to  be  made  between  an  end  set  by  the 
law  and  one  of  the  party's  own.  It  sometimes  happens  that  the  law 
itself  sets  conflicting  ends  before  a  person.  In  these  cases  there  is 
no  general  principle  for  determining  what  ought  to  be  done,  any 
more  than  there  is  for  determining  what  ends  the  law  requires  a 
person  to  pursue  in  general.  In  both  cases  we  must  refer  to  the 
special  rules  by  which  the  specific  duties  are  imposed  and  endeavor 
b^  a  just  interpretation  of  these  to  find  out  what  course  the  law 
intends  to  have  followed  when  they  conflict. 

There  are  three  possible  alternatives. 

(1.)  Sometimes  the  law  makes  one  duty  subject  to  the  other,  or, 
what  amounts  to  the  same  thing,  refiises  to  raise  a  duty  upon  a 
state  of  fiicts  where  it  would  ordinarily  do  so  if  the  duty  when  raised 
woold  conflict  with  another  duty.  The  duty  of  a  fistther  to  support, 
or  rather  to  use  diligence  to  support,  his  children,  for  instance,  is  to 
sapport  them  provided  he  can  do  so  by  lawfiil  means.  He  ought 
not  to  rob  or  steal,  even  to  save  them  J&om  starvation.    So  a  con- 

>6ee{425. 

'  Wilaon  v,  Granby,  47  Conn.  69 ;  Hull  v,  Richmond,  2  Wood.  A  M,  337 ;  Rich- 
aidflon  V.  Royalton  Turnpike,  6  V t.  496. 
*8ee  {  191.  «Horton  r.  Ipswich,  12  Cuah.  4S8. 
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tract  to  do  an  illegal  act  is  usually  quite  void^  although  all  the  poei^ 
tive  dispositive  &cts  be  present  upon  which  the  law  usually  raises  a 
contract  duty. 

(2.)  The  law  may  leave  the  party  under  conflicting  duties,  as  if 
A  contracts  with  B  to  do  an  act  and  with  C  not  to  do  it. 

(3.)  The  law  may  modify  one  or  both  of  the  duties  so  as  to  pre- 
vent them  from  conflicting.  This  is  the  case  with  which  we  are 
here  concerned. 

Generally — ^it  does  not  seem  necessary  here  to  attempt  to  enumerate 
the  cases  to  which  this  principle  applies ; — generally  if  the  law  im- 
poses upon  a  person,  especially  without  his  consent,  two  duties  of 
choice,  and  the  ends  to  be  chosen  are  incompatible,  he  is  bound 
simply  to  make  a  reasonable  choice  between  them.  Here  considera- 
tions of  reasonableness  come  in  which  are  not  allowed  to  enter  when 
the  choice  lies  between  an  end  of  his  own  and  one  set  by  the  law. 
Thus  if  a  person's  horse  runs  away  with  him  while  he  is  riding  in 
the  street,  and  although  he  cannot  stop  the  animal,  he  retains  some 
power  of  guidance  over  him,  and  he  comes  to  a  place  where  he  must 
necessarily  run  over  either  a  man  or  a  valuable  hunting  dog,  passing 
by  the  question  whether  he  would  be  justified  in  doing  nothing  and 
letting  the  horse  take  his  own  course,  it  is  plain  that  if  he  under- 
takes to  guide  him  at  all  he  ought  to  run  over  the  dog  rather  than 
the  man.  But  as  between  two  human  beings  or  two  dogs  of  about 
the  same  value,  he  might  choose  as  he  pleased — and  I  think  from 
any  motive  that  he  pleased, — either  choice  being  as  reasonable  as 
the  other.^ 

In  like  manner  duties  to  choose  a  certain  end  are  often  subject  to 
exceptions  where  it  is  expressly  allowed  to  choose  some  other  end  if 
the  party  desires  to  do  so,  provided  the  choice  is  not  unreasonable. 
Here  also  the  law  in  a  sense  sets  two  conflicting  ends  before  the 
party.  An  example  of  this  is  the  exception  to  the  general  rule  not 
to  meddle  with  another's  property  by  virtue  of  which  any  one  is 
allowed  to  enter  upon  another's  premises  or  to  use  things  belonging  to 
another  to  extinguish  a  conflagration,^  for  which  purpose  it  is  even 
permitted  in  extreme  cases  to  pull  down  houses.  But  this  liberty 
must  be  used  only  in  a  reasonable  manner  and  to  a  reasonable  extent. 

A  result  or  a  condition  of  facts  cannot  however  be  said  to  be  set 
before  a  person  by  the  law  as  an  end  unless  there  is  in  the  given 

^  Clayards  v.  Dethick,  J  193.    See  also  2  426. 

*  Metallic  Compression  Casting  Co.  v.  Fitchborg  R.  B.  Co.,  109  Mass.  277. 
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case  some  rule  of  law  which  imposes  a  legal  daty  or  makes  an  exoep- 
tion  to  a  l^al  duty  having  that  as  its  definitional  end.  It  is  not 
enough  that  the  result  or  condition  of  facts  is  one  which  the  law 
generally  regards  as  valuable  and  seeks  to  attain  by  the  imposition 
of  legal  duties  or  by  allowing  exceptions  to  legal  duties,  if  there  is 
no  delay  or  exception  in  the  particular  case.  Thus  the  law  generally 
makes  the  untarnished  reputation  of  every  person  an  end  for  the 
attaimnent  of  which  it  creates  and  imposes  on  other  persons  various 
duties.  But  that  &ct  would  not  justify  a  person  in  seizing  and 
destroying  libellous  books  or  pictures  belonging  to  another.  There 
b  no  duty  or  exception  to  a  duty  having  such  destruction  as  its 
definitional  end,  and  therefore  it  would  be  in  that  particular  case 
only  an  end  of  the  party's  own  desire. 

§  191.  The  Choioe  between  Ends  not  Necessarily  Conflicting. 
When  the  two  ends  are  not  necessarily  in  conflict,  when  there  is  a 
chance  that  the  party  pursuing  his  own  end  may  yet  not  lose  the 
attainment  of  that  set  by  the  law,  all  that  the  law  requires  is  that 
the  choice,  considering  both  the  comparative  value  of  the  ends  and 
the  probability  of  their  proving  incompatible,  shall  be  a  reasonable 
one.  Whenever,  for  example,  one  rides  in  a  street  frequented  by 
people  there  is  more  or  less  danger  of  his  running  over  some  one, 
and  the  danger  increases  the  ftster  he  rides.  Yet  it  is  lawful  for 
him  to  ride  and  to  increase  his  speed-in  the  absence  of  any  statutory 
limitation — ^up  to  that  point  where  any  further  increase  becomes 
unreasonably  dangerous.  So  it  is  not  necessarily  improper  for  the 
master  of  a  vessel  to  load  her  beyond  the  point  of  maximum  safety ; 
a  municipal  corporation  charged  with  the  duty  of  keeping  a  bridge 
m  repair  need  not  go  to  an  unreasonable  expense  to  remove  every 
shadow  of  doubt  of  its  safety ;  a  physician  may  undertake  the  care 
of  a  critical  case  although  he  has  not  the  highest  degree  of  skill  and 
medical  knowledge.  There  are  a  hundred  risks  in  daily  life  which 
prudent  men  do  not  hesitate  to  take  for  themselves  and  which  they 
may  rightfully  cast  upon  others.  If  the  value  of  the  end  proposed 
bjr  the  law  is  very  great,  such  as  the  preservation  of  human  life,  a 
much  smaller  risk  of  sacrificing  it  will  make  conduct  unreasonable 
dian  when  the  value  of  the  end  is  less.^  A  carrier  of  passengers  is 
held  to  a  stricter  liability  in  guarding  against  danger  than  a  carrier 
of  goods — ^that  is  when  the  latter  is  not  under  the  peculiarly 
stringent  liability  of  common  carriers  as  insurers.* 

1  Shear.  &  Redf.,  {  24.  *  Schoul.  Bail.  688. 
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§  192.  What  ia  Meant  by  the  Party's  Own  End.  In  all  calcala* 
tions  of  reasonableness  under  the  above-mentioned  duties,  where  a 
conflict  or  the  chance  of  a  conflict  between  the  end  appointed  by  the 
law  and  the  party's  own  end  is  involved,  the  latter  must  be  taken  to 
consist  of  some  condition  of  fact  which  itself  is  or  whose  conse* 
quences  are  capable  of  conflicting  with  the  former.  A  person  may 
pursue  an  immediate  end  merely  as  a  mean  to  a  more  remote  one, 
and  that  in  turn  as  a  mean  to  one  still  further  on ;  and  thus  any 
given  act  or  omission  may  be  r^arded  as  directed  to  the  attainment 
of  a  series  of  ends  of  difierent  degrees  of  remoteness.  There  will  be 
some  point  in  this  series  at  which  the  conflict  with  the  law's  end 
must  happen  if  it  happens  at  all,  or  at  which  a  series  of  collateral 
consequences,  which,  not  being  themselves  desired  by  the  party,  are 
not  ends  of  his  at  all,  will  branch  ofi^,  in  which  collateral  series  the 
conflict  will  occur.  Now  when  we  speak  of  the  party's  own  end, 
between  which  and  that  of  the  law  the  incompatibility  may  exist 
and  the  choice  is  to  be  made,  we  must  always  mean  some  end  lying 
in  the  series  not  beyond  the  point  of  conflict  or  the  point  where  die 
collateral  series  of  consequences  in  which  the  conflict  occurs  branches 
off.  A  few  examples  will  make  the  nature  and  importance  of  this 
principle  more  clear. 

Suppose  a  person  is  hurrying  on  horseback  through  the  streets  of 
a  city  to  call  a  surgeon  to  tie  a  cut  artery,  the  life  of  the  wounded 
man  hanging  perhaps  upon  a  few  minutes  of  time.  It  would  be 
eminently  reasonable  for  him  to  ride  much  faster  and  take  a  much 
greater  risk  of  doing  harm  to  persons  or  property  in  the  street  than 
if  he  were  merely  riding  for  pleasure.  But  his  legal  liability — at 
least  to  answer  in  damages  in  a  civil  action — ^would  perhaps  be  in 
both  cases  the  same.  The  question  of  how  fast  it  •  was  legally 
reasonable  to  ride  in  the  street,  or,  in  other  words,  whether  damage 
caused  by  his  fast  riding  was  due  to  "  n^ligence,"  might  be  deter- 
mined without  reference  to  what  his  errand  was.  Or,  if  such  an 
extreme  case  as  the  one  just  put  should  be  considered  to  &11  under 
an  exception  to  the  general  rule  as  to  due  care,  the  exception  recog- 
nizing the  saving  of  life  as  a  l^al  end  and  setting  it  up  as  an  object 
of  choice,^  other  cases  could  easily  be  stated  where,  although  human 
life  was  not  at  stake,  the  end  to  be  gained  by  the  fast  riding  was  of 
such  great  value  that,  if  this  end  could  be  taken  into  account,  the 
risk  run  would  be  a  reasonable  one,  as,  for  instance,  if  the  party 
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were  in  h^ste  to  catch  a  railroad  train  to  meet  an  important  appoint- 
ment, when  yet  this  reasonableness  would  not  be  admitted  as  an 
excose. 

So  it  would  be  no  justification  for  a  lawyer^  who  omitted  to  take 
some  highly  necessary  step  in  a  small  case  which  he  was  managing 
in  ooort,  that  his  time  was  employed  much  more  advantageously  to 
the  Gonununity  or  to  particular  persons  in  attending  before  a  legisla- 
tive committee,  explaining  an  important  bill  which  had  to  be  attended 
to  at  once  or  feU  to  pass,  but  which  he  was  under  no  legal  duty  to 
concern  himself  about. 

Thesavii^  the  life  of  the  wounded  man  or  the  benefit  to  the  com- 
monity  from  the  new  law  might  so  &r  outweigh  the  damage  done 
bjr  the  fiist  riding  or  the  failure  of  the  suit,  that  even  if  these  latter 
oonsequences  had  been  quite  certain  to  ensue,  it  would  have  been 
reasonable  to  incur  them.  But  these  advantages  must  be  laid  out  of 
oonsideration  in  determining  the  question  of  legal  negligence ;  because 
Ihey  would  have  when  gained  no  tendency  or  possibility  whatever, 
either  in  themselves  or  through  their  consequences,  to  confiict  with 
the  safety  of  persons  or  property  in  the  streets  or  the  success  of  the 
client  in  his  suit.  They  lie,  to  recur  to  our  former  metaphor,  beyond 
the  point  of  conflict.  The  end  which  the  party  may  oppose  to  the 
law's  end,  not  his  ulterior  but  his  proximate  end,  an  end  which  lies 
within  the  range  of  possible  conflict,  must  be  taken  in  such  examples 
as  those  just  given  to  be  the  speed  itself  or  the  saving  of  time  which 
most  otherwise  have  been  spent  in  court,  or  in  the  case  of  a  municipal 
corporation  refusing  to  lay  out  money  to  mend  a  road  or  bridge,  the 
mere  saving  the  money  and  not  the  benefits  which  it  expects  to 
derive  from  the  use  of  the  ihoney  in  other  ways. 

Bat  such  proximate  ends  taken  in  and  for  themselves  have  no  value 
and  cannot  be  the  object  of  a  rational  choice.  No  sane  man  cares 
anything  for  speed  or  the  saving  of  time  or  money  as  such,  but  only 
for  what  he  can  gain  by  them  of  things  really  desirable.  We  have 
to  consider,  therefore,  in  making  our  estimate  of  what  is  reasonable, 
what  such  proximate  ends  are  generally  worth,  although  we  are  for- 
bidden to  inquire  what  they,  or  the  ulterior  ends  to  which  they  are 
means,  are  worth  in  any  given  case  in  hand.  The  question  is, 
knowing  that  speed  or  the  saving  of  time  or  money  is  generally  con^ 
dndve  to  some  end  of  intrinsic  value,  but  not  knowing  in  the  par^- 
ticolar  case  what  that  end  is,  what  would  generally  be  reasonable  in 
sach  cases?  Considering  the  number  of  people  in  the  street,  the 
12 
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skill  of  the  rider  in  horsemanship,  the  character  of  the  horse  and  all 
other  pertinent  &cts  except  the  errand  upon  which  he  is  going,  how 
fast  would  it  generally  be  reasonable  for  a  person  in  the  like  situa- 
tion to  ride?  Or,  considering  the  nature  and  amount  of  traffic  upon 
a  bridge,  the  liability  of  it  to  accidents  as  from  floods  or  ice,  the 
materials  of  which  it  is  built,  etc.,  how  much  pains  and  expense 
would  it  generally  be  reasonable  for  a  city,  county  or  township  to  go 
to  to  keep  it  in  repair  ?  How  far  would  it  be  reasonable  in  like  cases 
to  allow  persons  to  do  as  they  please  without  any  inquiry  into  the 
ulterior  ends  of  their  conduct  beyond  the  point  where  those  could 
come  into  conflict  with  the  interests  which  the  law  seeks  to  con- 
serve ?  Here  we  meet  again  under  a  somewhat  difierent  aspect 
the  principle  which  we  have  already  had  occasion  to  notice  in  a  pre- 
vious chapter,^  that  questions  of  reasonableness  are  general  in  their 
nature,  relating  to  what  the  rule  ought  to  be  if  a  rule  were  to  be 
made. 

§  1 93.  What  Consequences  are  to  be  Considered  when  the  Ends 
are  both  set  by  the  Law.  When  the  choice  is  between  two  ends 
set  by  the  law,  the  principle  explained  in  the  last  section  does  not 
apply.  The  ends  to  be  compared  must  be  taken  to  be  what  they  are 
pointed  out  to  be  in  the  rules  imposing  the  duties,  and  the  worth  of 
those  particular  ends  must  be  considered,  even  though  they  lie 
beyond  the  point  of  conflict,  so  that  the  incompatibility  is  not 
between  the  ends  as  such  but  merely  between  the  means  that  must 
be  used  to  attain  them.  Thus  in  Clayards  v.  Dethick,'  if  the  act  of 
the  defendant  had  not  been  unlawful  as  against  the  plaintiff,  the 
question  would  simply  have  been  whether  it  would  generally  be 
reasonable  for  persons  to  lead  out  their  horses  into  danger  of  that 
kind.  The  &ct  that  in  that  case  the  defendant  depended  upon  the 
use  of  the  horse  for  his  livelihood  and  that  if  he  suffered  the  horse  to 
remain  in  the  stable  he  would  be  obliged  to  stop  working  at  his 
lawiul  trade,  could  not,  I  think,  have  been  taken  into  account, 
though  the  fitot  that  the  service  of  horses  is  generally  useful  to  m^, 
that  they  are  not  usually  kept  merely  for  pets,  probably  might  have 
been.  But  as  it  was,  the  defendant  having  committed  a  wrong 
against  the  plaintiff  in  obstructing  the  way  out,  the  latter  came  under 
an  imperfect  duty  to  the  defendant  to  use  due  care  not  to  let  the 
damage  arising  from  the  wrong  become  unnecessarily  great.  If  the 
plaintiff  had  abstained  from  taking  out  the  horse,  and  had  sued  the 
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defendant  for  obstructing  the  road^  allying  the  loss  of  the  use  of  the 
horse  as  special  damage,  then,  if  it  had  appeared  that  the  danger  was 
not  so  great  as  to  make  it  reasonable  to  incur  the  certain  loss  of  the 
use  of  the  horse  rather  than  risk  it,  the  court  would  have  held  that 
the  damage  to  the  plaintiff  was  too  remote,^  and  he  would  have  &iled 
to  recover.  The  plaintiff  here  owed  to  the  defendant  two  imperfect 
duties,  the  law  set  before  him  two  ends  to  be  sought  for  the  defend- 
ant's benefit,  namely,  to  make  the  damage  to  himself  from  the 
defendant's  wrong  as  small  as  possible  and  to  preserve  his  horse 
from  injury.  One  damage  was  morally  certain  if  he  did  not  act, 
the  other  was  probable  if  he  did.  He  was  bound  to  make  a  reasonable 
choice ;  and  for  the  purpose  of  deciding  what  was  reasonable  all  the 
&cts  up  to  and  including  the  loss  of  profits,  the  aversion  of  which 
was  one  end  to  be  sought,  were  to  be  taken  into  account,  although 
there  was  no  incompatibility  between  the  making  of  profits  per  ae 
and  the  horse's  safety.  So  if  a  man  seeing  his  own  carriage  driven 
along  the  road  by  his  servant  should  attempt  to  clamber  into  it 
while  in  motion,  and  should  get  hurt  in  the  attempt,  it  would  prob- 
ably be  said  to  be  due  to  his  own  n^ligence,  even  though  he  had 
some  very  important  reason  for  wishing  to  get  in.  It  is  not  gen- 
erally reasonable  to  try  to  climb  into  moving  carriages.  But  if  one 
has  a  right  to  be  received  as  a  passenger  by  a  common  carrier,  for 
instance  in  a  railroad  car  or  a  steamer,  and  the  carrier  wrongfully 
refuses  to  stop  for  him,  I  think  that  he  would  be  bound  not  to  refuse 
to  take  a  reasonable  risk  jp.  jumping  on  board,  and  if  he  did  refuse 
he  could  not  hold  the  carrier  liable  for  heavy  damages  for  not  stop- 
ping. Considering  the  loss  which  he  would  sustain  by  not  being 
carried  and  the  danger  which  he  would  incur  by  jumping,  he  must 
make  a  reasonable  choice.  He  would  probably,  if  he  refiised  to 
jomp,  be  able  to  recover  what  may  be  called,  somewhat  loosely, 
ordinary  damages  for  not  receiving  him ;  but  if  a  very  large  and  ex- 
traordinary loss  should  ensue,  it  se^ms  to  me  that  the  question 
whether  he  could  claim  compensation  from  the  carrier  for  that, 
would  depend  somewhat  upon  whether  he  had  made  reasonable 
efforts  to  get  on  board.  But  if  he  did  make  a  reasonable  attempt 
and  was  hurt  in  doing  so,  the  carrier  ought  not  to  be  allowed  to  set 
up  against  him  the  defense  of  contributory  negligence  ^— on  the 
asBumption,  of  course,  that  the  carrier  cannot  be  considered  to  have 

'See  2  562. 
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invited  him  to  try,  in  which  latter  case  the  defense  of  contributory 
n^Iigenoe  should  be  unavailable  for  other  reasons.^ 

§  194.  Duties  of  Choice  are  Generally  Duties  to  Conduct  One's 
self  Reasonably.  It  appears  from  the  foregoing  analysis  that  in 
most  duties  of  choice  the  duty  is  simply  to  conduct  one's  self  reasonar 
bly  with  reference  to  a  certain  possible  result,  and  the  conduct  that 
amounts  to  a  breach  of  the  duty  is  unlawful  as  bdng  unreasonable. 
The  unreasonableness  is  a  quality  or  attribute  of  the  conduct  itself, 
not  of  the  state  of  mind  of  the  party.  A  person  may  be,  it  is  true, 
and  usually  is,  led  to  make  a  wrong  choice,  and  to  conduct  himself 
in  an  unreasonable  manner  because  of  some  culpable  intention  or 
waiit  of  care  on  his  part ;  and  it  is  this  fact  which  lias  caused  sudi 
conduct  to  be  generally  called  intentional  or  n^ligent.  But  this  is 
not  necessarily  so.  In  the  example  given  in  §  184  of  exercising  an 
art  or  profession  without  adequate  skill,  a  very  unreasonable  thing  to 
do,  there  is  no  such  state  of  mind  present.  Subject  to  certain  quali- 
fications to  be  presently  stated,'  therefore,  l^al  u^ligence,  and  also 
very  often  intention,  malice  and  even  fraud,  in  the  improper  sense 
of  these  words  which  we  are  now  discussing,  consist  simply  in  a 
failure  to  come  up  to  a  standard  of  conduct  which  is  as  purely  objec- 
tive and  independent  of  the  party's  state  of  mind  as  is  the  standard 
in  peremptory  duties.  If  certain  acts  are  in  themselves  unreasonable 
from  their  tendency  to  cause  damage  to  others  or  if  reasonableness 
requires  that  certain  acts  should  be  done  to  prevent  such  damage, 
and  the  circumstances  are  such  as  to  bring  the  case  within  the  scope 
of  some  duty  to  conduct  one's  self  reasonably,  the  act  must  be  abstained 
from  or  done,  as  the  case  may  be ;  and  if  it  is  improperly  done  or 
omitted,  the  party  is  liable,  and  it  makes  no  difference  whatever 
what  the  state  of  mind  was  that  prompted  his  conduct. 

This  I  understand  to  be  substantially  the  same  conclusion  reached 
by  Judge  Holmes  in  his  remarkable  book  on  The  Common  Law,  as 
to  the  nature  of  what  is  generally  called  l^al  negligence  and  inten- 
tion. He  finds  the  unlawful  character  of  the  conduct  in  such  cases 
to  depend  upon  the  fact  that  it  is  likely  to  cause  damage  to  others 
rather  than  upon  its  having  been  done  with  any  bad  state  of  mind. 
But,  probably  because  the  purpose  of  his  work  did  not  call  for  it,  he 
does  not  discuss,  at  least  at  any  length,  the  question  what  degree  of 
likelihood  of  damage  is  sufficient  to  make  the  conduct  unlawful, 

^  Geo.  R.  R.  &  Bank  Co.  v.  McCurdy,  46  Ga.  288 ;  8.  C,  12  Am,  Rep.  577. 
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there  being  many  sorts  of  conduct  which  have  and  are  well  known 
to  have  more  or  less  tendency  to  cause  harm  to  others  which  are  yet 
perfectly  lawful  so  long  as  this  tendency  is  not  too  great.  The  crite- 
rion here  is  reasonableness. 

There  is,  however,  as  has  been  remarked,  one  class  of  cases  where, 
iD  duties  of  choice^  intention  in  the  proper  sense  is  an  ingredient  in  the 
breach  of  the  duty,  namely,  some  cases  where  the  choice  is  between 
the  ends  per  «e,  one  of  them  being  the  party's  own  end. 

2.  The  Test  of  Eeasoxableness. 

§  195.  Beasonableness  a  Question  of  Fact.  Whether  any  given 
«Miduot  was  reasonable  or  not  is  a  question  sometimes  of  ordinary 
and  sometimes  of  curial  &ct,  as  already  explained;^  most  commonly 
the  former.  For  convenience  sake  I  shall  speak  hereafter  in  this 
diapter  of  the  jury  as  the  tribunal  who  are  to  decide  the  question. 
I  think  that  it  is  never  a  question  of  law  in  the  strict  sense ;  but  this 
most  be  taken  with  the  qualification  that  it  is  pre-eminently  in  cases 
of  this  class  that  the  encroachment  of  rules  of  law  upon  the  province 
of  the  jury  mentioned  in  a  former  chapter'  and  the  tnmsformation 
of  duties  of  choice  into  peremptory  duties  goes  on,  and  that  the  new 
rales  of  law  thus  evolved  usually  continue  to  be  classed  with  rules 
imposing  duties  of  choice  and  breaches  of  the  duties  created  by  them 
to  be  called  negligence. 

§196.  Beaaonableness  Depends  TJpon  the  Party's  Situation. 
When  a  person  is  called  upon  to  make  a  reasonable  choice  this 
means  one  that  is  reasonable  for  him  in  his  situation.  It  is  true 
that  the  final  decision  whether  or  not  the  conduct  was  reasonable 
rests  with  the  jury  deciding  ex  ppd  fdctOy  and  the  party  himself  at 
the  time  of  his  act  or  omission  must  make  at  his  peril  the  best  guess 
that  he  can  what  a  jury  in  case  of  any  dispute  will  think  about  it. 
Yet  the  &ct  which  the  jury  are  to  decide  is  whether  his  conduct  was 
leasonable  for  him  in  the  circumstances  in  which  he  was  placed. 
There  is  no  such  thing  as  reasonableness  per  se  independently  of  those 
bets.  Moreover — and  this  is  the  most  important  proposition  relat- 
ing to  this  part  of  our  subject — ^the  fitcts  which  make  up  the  situa* 
tioa  are  subjective  and  not  objective  facts.  It  is  not  the  facts  as 
they  really  exist  in  the  outside  world  by  which  the  reasonableness 
of  a  person's  conduct  must  be  tested,  but,  subject  to  certain  qualifi- 
cations,' the  &ct8  as  they  appear  to  him.  It  is  unreasonable,  for 
iSeei72.  *8eei7$-  '€ee  {  197  «<  007. 
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example,  to  drive  a  heavily  loaded  wagon  over  a  bridge  that  the 
person  knows  to  be  rotten  and  wholly  unsafe ;  but  if  the  bridge  was 
apparently  sound  and  was  not  known  or  believed  to  be  otherwise, 
the  very  same  act  under  precisely  the  same  objective  conditions 
might  be  perfectly  reasonable.  So  one  who  has  possession  of  a  can 
of  nitro-glycerine  must  in  reasonableness  use  extreme  care  to  prevent 
an  explosion ;  but  very  different  and  objectively  much  more  hazard- 
ous conduct  would  be  equally  reasonable,  if  he  had  been  told  and 
believed  that  the  can  contained  condensed  milk. 

We  must  now  inquire  more  particularly  what  elements  enter  into 
this  subjective  situation. 

§197.  Actual  and  Imputed  E^nowledge.  All  the  knowledge 
or  true  belief  of  the  existence  of  material  fects  which  the  party 
actually  has  and  all  that  can  be  imputed  to  him  under  rules  belong- 
ing to  other  titles  of  the  law,  as,  for  instance,  if  he  is  by  his  own 
fraud  or  otherwise  estopped  to  deny  that  he  knew  certain  facte  or  if 
he  is  charged  with  knowledge  of  them  because  his  agent  knew  th^n, 
are  of  course  a  part  of  the  situation.  The  question  remains  whether 
there  are  any  rules  of  presumption  belonging  especially  to  this  class 
of  cases  by  virtue  of  which  in  these  cases  a  person  is  held  responsi- 
ble as  though  he  had  knowledge  or  belief  whether  he  has  it  in  fiict 
or  not. 

§  198.  Knowledge  which  a  Person  Ought  to  Have.  If  a  per- 
son is  already  under  a  duty  to  conduct  himself  reasonably  with 
respect  to  a  certain  possible  consequence  of  his  conduct,  an  act  or 
omission  by  which  he  precludes  himself  from  gaining  knowledge 
about  the  matter  may  itself  be  unreasonable  and  be  directly  a  breach 
of  the  duty.  It  may  not  be  necessary  to  resort  to  any  presumption 
at  all  or  to  decide  whether  or  not  the  party  is  to  be  considered  as 
affected  with  the  knowledge  that  he  would  have  had  if  he  had  not  cut 
himself  off  from  it  by  his  own  conduct ;  because  the  conduct  may  be 
wrongful  on  such  knowledge  or  belief  as  the  party  actually  had. 
Conduct  may  be  unreasonable  with  respect  to  a  given  harmful 
consequence  merely  from  its  tendency  to  prevent  the  party  from 
conducting  himself  in  the  future  as  wisely  as  he  otherwise  would  in 
r^ard  to  it.  Thus  the  possessor  of  a  building  by  the  highway 
which  may  become  a  nuisance  if  not  kept  in  repair,  must  use  reason- 
able care  to  make  the  necessary  repairs;  and  this  includes  a  duty  to 
use  reasonable  care  to  find  out  what  repairs  are  needed.  The  omission 
to  do  the  latter  is  itself  a  breach  of  the  principal  duty. 
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Probably,  however,  we  may  go  further  than  this  and  say  that  a 
person  who,  whether  he  is  under  any  present  duty  or  not,  is  looking 
forward  to  being  placed,  at  least  if  it  is  to  be  by  his  own  £ree  act, 
in  a  position  in  which  he  will  come  under  a  duty  of  choice,  becomes 
subject  to  an  imperfect  duty  to  use  reasonable  care  to  find  out  the 
&ct6  upon  which  the  reasonableness  of  his  choice  will  depend ;  it 
may  properly  be  said  that  he  ^^ ought  to"  know  or  believe  such  &cts 
as  he  would  know  or  believe  had  he  used  such  care,  and  he  will  be 
charged  with  such  knowledge  or  belief.  What  steps  he  ought  to 
take  to  find  out  will  of  course  depend  upon  the  special  circumstances 
of  the  case.  Very  often  nothing  at  all  can  reasonably  be  required 
of  him.  The  chance  of  his  ever  having  occasion  to  use  the  knowl- 
edge may  be  so  slight  that  no  reasonable  man  would  trouble  himself 
to  get  it ;  or  the  facts  may  be  such  that  he  has  no  reasonable  ground 
to  suppose  that  there  are  any  material  &cts  that  he  does  not  know 
or  that  he  can  find  out  by  any  reasonable  exertions,  or  he  may  be 
justified  in  trusting  to  the  knowledge  or  directions  of  some  other 
person. 

There  are  also  certain  peremptory  duties,  such  as  the  duties  of 
those  persons  who  have  in  their  possession  animals  of  a  species  that 
«e  usuaUy  harmless  but  which  happen  individually  to  have  danger- 
oas  propensities,  for  example  a  vicious  bull  or  a  dog  with  a  habit  of 
biting,  which  are  conditioned  upon  the  possessor's  knowledge  or 
belief  of  the  dangerous  nature  of  the  thing.^  Here,  I  think,  the 
same  principle  applies  as  in  duties  of  choice,  and  the  person  subject 
to  the  duty  is  charged  with  such  knowledge  or  belief  as  he  would 
have  had  he  used  reasonable  care  to  find  out.  So  much  he  ^^  ought 
to"  know  or  believe. 

§  199.  Ignorance  Due  to  Past  Unreasonable  Conduct.  Probably 
the  principle  of  the  last  section  carries  us  as  &r  as  we  can  go.  Most 
likely  a  person  having  to  decide  how  he  will  act  or  abstain  from  act- 
ing upon  a  given  occasion,  is  not  to  be  held  responsible  as  if  he  had 
imowledge  of  fects  which  he  would  have  known  but  for  his  un- 
reasonable conduct  upon  some  previous  occasion  when  he  was  not  sub- 
ject to  the  present  duty  nor  looking  forward  to  being  subject  to  it. 
It  would  be  impossible  to  set  limits  to  such  a  responsibility.  In  other 
woids,  it  seems  to  be  the  true  principle  that  a  person  is  not  charge- 
able with  knowledge  or  belief  which  his  own  wrongful  or  unreason- 
able conduct  has  prevented  him  from  acquiring,  unless  such  conduct 

1  See  22  439,  440. 
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was  wrongful  or  unreasonable  in  reference  to  the  very  choice  for  the 
making  of  which  the  knowledge  or  belief  is  important.  If  A  buiUs 
for  his  own  use  a  dangerous  and  defective  machine,  not  expecting  it 
to  be  used  by  any  one  else,  and  because  of  his  omission  to  take 
reasonable  pains  about  the  building  he  is  ignorant  of  its  dangerous 
character,  and  afterwards  he  lends  it  gratuitously  to  B  without 
warning,  whereas  had  he  known  of  its  condition  it  would  have  been 
his  duty  to  use  reasonable  care  to  give  warning,^  I  think  that  he 
would  not  be  liable  for  any  injury  that  happened  to  B  in  his  use  of 
it  from  the  defect. 

§  200.  Facts  Presumed  to  be  Known  to  all  Persons.  The  next 
question  is  whether  there  are  any  facts  which  all  persons,  without 
regard  to  any  previous  conduct  of  theirs  affecting  their  knowledge, 
are,  for  the  purpose  of  judging  of  the  reasonableness  of  their  con- 
duct, conclusively  presumed  to  know. 

There  will  very  often  be  a  presumption,  either  of  fact  or  of  law, 
that  a  certain  &ct  is  known  to  a  person,  based  simply  on  its  being 
generally  known,  which,  whether  l^ally  conclusive  or  not,  it  will 
be  practically  quite  impossible  to  rebut.  A  person  may  be  entirely 
devoid  of  knowledge  about  railroad  trains  as  such,  but  no  sane 
person  can  be  wholly  ignorant  of  the  physical  laws  that  govern 
large  bodies  in  rapid  motion ;  so  that  a  person  who  should  suddenly 
come  upon  a  railroad  track,  never  having  seen  one  before  and  having 
no  idea  of  what  it  was,  might  still  be  guilty  of  unreasonable  con- 
duct in  not  getting  out  of  the  way  of  an  approaching  train.  If 
a  person  should  point  a  gun  known  by  him  to  be  loaded  at  another 
within  shooting  distance  and  pull  the  trigger,  and  there  were  any 
circumstances  showing  a  desire  to  do  harm,  it  would  very  likely  be 
impossible  by  any  amount  of  evidence  to  persuade  a  jury  to  believe 
that  he  did  not  know  that  the  gun  would  go  off  or  that  if  it  did  the 
bullet  would  be  driven  out  with  force  enough  to  hurt  any  one. 

However  there  are  plenty  of  dicta  to  the  effect  that  a  certain 
amount  of  knowledge  is  conclusively  presumed,  as  matter  of  law, 
in  every  one.  The  expression  generally  used  is  that  conduct  is 
"n^ligent,"  i.  c,  unreasonable,  which  "the  common  experience 
of  mankind'^  shows  to  be  such,  or  some  equivalent  expression.' 
Judge  Holmes  says :  "  As  the  purpose  [of  the  law]  is  to  compel 

1  Blackmore  v.  Bristol  A  Exeter  Ry.  Co,  27  L.  J.  Q.  B.  167 ;  S.  C,  8  H.  A  K. 
1086. 
*  Gaynor  v.  Old  Colony  &  Newport  Ry.  Co,  100  Maas,  208. 


THE  TEST  OF  REASONABLENESS.  185 

men  to  abstain  from  dangerous  conduct,  and  not  merely  to  restrain 
tiittn  from  evil  inclinations,  the  law  requires  them  at  their  peril  to 
know  the  teachings  of  common  experience,  just  as  it  requires  them 
to  know  the  law."^  And  in  another  place:  "Experience  shows 
that  a  good  many  guns  supposed  to  be  unloaded  go  off  and  hurt 
people.  The  ordinary  intelligent  and  prudent  member  of  the  com- 
numity  would  foresee  the  possibility  of  danger  from  pointing  a  gun 
wtixii  he  had  not  inspected  into  a  crowd  and  pulling  the  trigger, 
AoQgh  it  was  said  to  be  unloaded.  *  ♦  ♦  The  fiu^ts  have 
taoght  their  lesson,  and  have  generated  a  concrete  and  external  rule 
of  liability.  He  who  snaps  a  cap  upon  a  gun  pointed  in  the  direc- 
tion of  another  person  known  by  him  to  be  present,  is  answerable 
for  the  consequences."'  So  in  Meesel  v.  Lynn  &  Boston  K.  R.  Co.,' 
the  court,  speaking  of  various  imprudent  acts  about  railroads  that 
have  been  held  to  be  n^ligent  as  matter  of  law,  remarked :  ^'  It  is 
tnie  that  these  decisions  involve  the  consideration  of  facts  as  to 
which  no  evidence  was  offered.  But  they  were  well-known  &cts  in 
respect  to  the  power,  speed  and  management  of  railroad  trains.  *  *  * 
In  the  cases  above  cited,  it  ought  to  be  known  by  all  persons  who 
have  anything  to  do  with  railroad  trains  that  it  is  hazardous  and 
moonsistent  with  the  use  of  ordinary  care  to  leave  the  seats  provided 
fi)r  passengers  and  stand  upon  the  platform "  or  do  various  other 
lets  mentioned.  In  Eaton  v.  Winnie  ^  where  the  question  was 
whether  the  plaintiff  had  been  guilty  of  n^ligence  in  turning  his 
sheep  into  a  pasture  which  had  been  previously  occupied  by  sheep 
infected  with  the  scab,  the  court  said :  '^  We  are  not  aware  that  the 
disease  is  so  common  and  so  generally  understood,  that  every  man 
at  his  peril  is  bound  to  understand  its  danger  and  its  infectious 
character,"  which  implies  that  it  might  be  so  common  and  generally 
understood  that  such  knowledge  would  be  imputed. 

The  doctrine  that  certain  kinds  of  conduct  are  negligent  per  se 
SQpports  the  same  view.  Many  cases,  however,  where  this  is  said, 
have  in  reality  nothing  to  do  with  the  doctrine  of  n^ligence  at 
all  The  duty  is  peremptory,  and  always  was  such.  There  never 
was  any  duty  of  choice,  and  n^ligence  means  simply  non-per- 
formance. There  is  an  entirely  improper  use  of  the  word  negli- 
gence to  denote  the  simple  &ilure  to  do  an  act  that  one  is  under 

^Holmes  57.    As  to  the  requirement  to  know  the  law,  see  {  252  et  seq. 
'  Hohnes  149, 150.  '  8  AUen  284. 

'20  Mich.  156 ;  8.  C,  4  Am.  Bep.  377. 
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a  I^al  dutj  to  dO;  as  to  pay  a  debt  or  to  abate  a  nuisanoe  that 
one  has  wrongfully  created/  without  re^u*d  to  whether  the  omis" 
sion  is  unreasonable  or  whether  the  duty  is  one  of  choice  at  alL 
The  cases  that  are  really  important  here  are  those  where  the  duty  was 
originaUy  one  to  u«edue<L,  and  in  the  oou«e  of  timerulJhave 
been  evolved  to  the  effect  that  such  and  such  acts  or  omissions  areia 
themselves  incompatible  with  due  care.  Here  the  duty  has  pracd- 
caUy  become  a  peremptory  one.  It  will  be  a  mere  question  of  con- 
venience whether  to  recognize  and  classify  it  as  a  distinct  legal  duty, 
or  to  keep  it  still  under  its  old  classification  as  a  duty  to  choose 
reasonably  and  say  that  there  is  a  conclusive  presumption  of  law  that 
the  party  has  such  knowledge  as  makes  the  conduct  unreasonable. 
But  are  there  in  &ct  any  rules  of  this  extreme  strictness  which 
depend  upon  a  presumption  of  knowledge  common  to  all  the  com- 
miuxity  ?  It  is  not  of  course  intended  to  deny  that  duties  originally 
of  choice  do  now  and  then  change  their  form  and  become  peremptory; 
the  question  is  whether  the  change  ever  involves  a  presumption  of 
this  kind.  Take  the  instance  put  by  Judge  Holmes  of  snapping  a 
cap  on  a  gun  pointed  at  another.  Suppose  a  person  brought  up  in 
utter  ignorance  of  firearms,  and  then  a  loaded  gun  put  into  his 
hands  to  examine,  he  having  no  reason  whatever  to  suspect  that  it  is 
a  dangerous  thing  and  not  being  a  wrong-doer  in  meddling  with  it  at 
all.  In  handling  the  weapon  he  happens  to  pull  back  the  hammer, 
and  then  noticing  that  the  trigger  makes  at  the  same  time  a  slight 
movement  forward,  he  is  naturally  drawn  to  put  his  finger  upon  that, 
when  the  gun  goes  off  and  hurts  somebody.  Can  he  be  said,  even 
for  l^al  purposes,  to  be  guilty  of  n^ligence  or  any  sort  of  unreason- 
able conduct  ?  Would  he  not  be  allowed  to  prove  his  ignorance  of 
the  nature  of  guns  ? 

I  cannot  find  any  decisions  squarely  upon  this  point.  The  cases 
where  the  wrong  amounts  to  a  technical  trespass  are  not  available, 
because  it  is  at  least  doubtful  whether  the  duties  whose  violations  are 
trespasses  are  duties  of  choice  at  all ;  ^  and  among  those  where  cer- 
tain sorts  of  conduct,  not  trespasses,  have  been  dedded  to  be  neghgence 
per  86, 1  have  not  found  any  in  which  evidence  of  the  party^s  ignor- 
ance of  a  &ct  which  could  be  supposed  to  fall  within  the  range  of 
''  common  experience^'  was  offered,  and  its  admissibility  adjudicated 
upon.  Sometimes  such  a  decision  really  means  no  more  than  that 
the  court  will  decide  the  question  as  one  of  curial  fact.    Usually 

1  See  {  444.  ^  See  i  4QS  et  seq. 
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when  the  &cts  are  matter  of  very  general  knowledge  and  the  party 
really  knew  them^  he  makes  no  attempt  to  prove  ignorance,  but 
aUows  the  court  to  proceed  upon  the  prima  fcuAe  presumption  that  he 
knew.  Going  on  that  presumption  the  court  declares  the  conduct 
per  9e  negligent ;  that  is,  it  would  be  certainly  unreasonable,  the 
court  would  not  allow  ajuiy  to  find  that  it  was  reasonable,  in  a  per- 
son who  knew  the  &ct«.  Or  the  fitcts  from  which  the  inference  of 
negligence  is  directly  drawn  may  be  themselves  to  be  inferred  from 
antecedent  fiu^ ;  and  then,  if  the  antecedent  &cts  be  known,  this  pre- 
liminary inference  may  be  itself  obligatory,  being  such  as  a  reason- 
ble  and  prudent  man  would  not  fidl  to  draw.  The  court  will 
dedare  that  the  person  "  ought  '^  to  know  or  "  is  bound  ^'  to  know 
the  facts  which  he  might  reach  by  such  an  inference.  When  the 
antecedent  fitcts  are  themselves  the  subject  of  a  violent  and  prac- 
tically irrebuttable  prima  fade  presumption,  such  as  is  above  men- 
tioned, the  case  will  very  strongly  resemble  one  of  a  conclusive 
legal  presumption  of  knowledge,  and  might  easily  be  mistaken  for 
Buch. 

It  seems  to  me  more  likely  that  there  are  no  fiusts  whatever  which 
every  person  in  the  conmiunity  is  absolutely  bound  at  his  peril  to 
know,  that  when  the  authorities  say  that  certain  sorts  of  acts  are 
ns^igent  per  se  the  expression  refers  to  the  character  of  the  infer- 
ences that  ought  to  be  drawn  fix)m  premises  of  fact  assumed  to.  be 
known,  which,  if  they  are  the  sort  of  general  facts  that  we  are  now 
considering,  almost  always  are  known,  which  it  might  even  be  prac- 
tically impossible,  as  against  the  prima  facie  presumption  which  the 
law  raises,  to  prove  not  to  be  known,  but  the  knowledge  of  which 
is  not  imputed  under  what  is  in  strictness  of  theory  a  conclusive  pre- 
samption  of  law  based  upon  general  knowledge.  Theoretically  there 
remains  a  possibility  of  rebutting  the  foundation  upon  which  the 
structure  of  inferences  rests.  It  is  not  impossible  that  a  man  may 
some  day  be  brought  into  court  who  does  not  know  that  water  seeks 
its  level.  But  practically  the  chance  of  any  one's  being  ignorant  of 
the  fiu3t  may  be  so  excessively  small  that  it  is  well  enough  to  describe 
the  conduct  by  its  external  features  alone  as  negligence  per  ae.  But 
as  a  matter  of  arrangement  duties  not  to  do  such  conduct  should 
still  be  classed  with  duties  of  choice. 

§201.  Knowledge  Imputed  to  a  Wrong-doeir.  When  a  per- 
son meddles  with  a  thing  as  a  mere  wrong-doer,  and  knows  or  ought 
to  know  himself  to  be  such,  he  probably  would  not  be  heard  to  aver 
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that  he  did  not  know  its  dangerous  qualities,  if  harm  comes  to 
others  thereby. 

§  202.  Skill  as  an  Element  in  the  Situation.  Skill  stands  on 
the  same  ground  as  knowledge  of  facts,  in  which  indeed  it  chiefly, 
perhaps  in  the  last  analysis  wholly,  consists.  There  are  certain 
rules,  too  familiar  to  need  repetition  here,  as  to  the  amount  of  skill 
which  a  person  must  possess  and  exercise  who  holds  himself  out  to 
the  community  as  a  practitioner  of  any  trade,  art  or  profession.  So 
if  a  person  does  any  act,  such  as  damming  a  stream,^  that  is  likely 
to  be  dangerous  to  others  unless  knowledge  or  skill  is  used  in  doing 
it,  it  is  unreasonable  for  him  not  to  have  and  exercise  such  knowl- 
edge and  skill.^ 

§203.  Other  Elements  of  the  Party's  State  of  Mind.  But 
besides  knowledge  and  skill,  what  is  reasonable  to  expect  of  a  person 
will  depend  largely  upon  other  elements  of  his  mental  state.  Deep- 
seated  prejudices  may  warp  his  judgment,  he  may  be  bewildered  by 
fright,  nature  may  have  denied  him  the  gift  of  good  judgment  or 
made  him  of  a  giddy  or  rash  constitution  of  mind,  or  his  fiwulties 
may  be  in  the  undeveloped  condition  of  tender  childhood  or  blasted 
by  mental  disease.  How  far  are  these  things  to  be  allowed  for  in 
deciding  what  was  reasonable  for  him  in  his  situation  ?  In  other 
words,  are  these  elements  recognized  as  making  up  a  part  of  the 
subjective  situation  ?  For  infants,  lunatics  and  other  persons  recog- 
nized as  abnormal  certain  allowances  are  made.  But  the  peculiar 
rules  as  to  these  belong  in  that  part  of  the  law  called  the  Jus  Per- 
9onarum  or  the  Law  of  Abnormal  Persons,'  with  which  we  have  at 
present  nothing  to  do. 

Confining  ourselves  to  normal  persons,  the  ^rule  is  that  in  all  of 
the  respects  above  mentioned  a  person  is  bound  to  act  up  to  the 
average  standard  of  the  community.  His  conduct  is  judged  as  if  he 
had  the  fair-mindedness,  courage,  good  sense  and  discretion  of  an 
average  man.  A  father,  for  example,  could  not  reasonably  be  ex- 
pected if  the  safety  of  a  dearly  loved  child  was  at  stake  to  hold  the 
scales  with  an  indifferent  hand  and  weigh  out  the  probabilities  as 
impartially  and  accurately  as  if  only  a  stranger  were  concerned. 
But  he  must  not  allow  his  parental  affection  to  sweep  away  all  bar- 

^  Shrewsbury  v.  Smith,  12  Cosh.  117 ;  Gray  v.  Harris,  107  Mass.  492;  Mayor  of 
New  York  v,  Bailey,  2  Denio  433. 
«  Willson  V.  Brett,  12  L.  J.  Ex.  264;  S.C.,  11  M.  &  W.  113;  Story  BaU.,  i  431. 
'See;  bSbetseq. 
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riers  or  cariy  him  further  towards  the  side  of  his  own  child  than 
would  be  expected  of  an  average  good  and  affectionate  father.  So 
a  person  caught  in  a  sudden  danger  is  not  required  to  act  as  pru- 
deotlj  as  if  he  had  time  for  cool  reflection.  But  he  cannot  excuse 
himself  if  in  a  moment  of  fright  he  inflicte,  for  example,  in  self- 
defense,  an  entirely  needless  harm  upon  another,  by  proving  that  he  is 
a  person  of  exceptional  pusillanimity,  which  blinded  his  judgment. 
If  one  should  set  fire  to  a  stubble  field  or  brush  lot  when  the  stuff 
i».s  dry  and  a  strong  wind  was  blowing  towards  his  neighbor's 
bom  close  at  hand,  so  that  any  ordinary  person  would  see  at  once 
that  there  was  great  danger  of  the  barn  being  burned,  if  this  should 
happen  it  would  be  no  excuse  that  he  had  carefully  considered  the 
matter  and  had  through  mere  natural  defect  of  judgment  concluded 
that  there  was  no  danger.  Where  an  average  man  would  see 
danger  enough  to  make  the  conduct  unreasonable,  it  is  unreasonable, 
whether  the  party  thinks  it  so  or  not.  To  use  again  the  words 
of  Judge  Holmes:  "When  men  live  in  society,  a  certain  average  of 
conduct,  a  sacrifice  of  individual  peculiarities  going  beyond  a  certain 
pobt,  is  necessary  to  the  general  welfare.  If,  for  instance,  a  man  is 
bom  hasty  and  awkward,  is  always  having  accidents  and  hurting 
himself  or  his  neighbors,  no  doubt  his  congenital  defects  will  be 
allowed  for  in  the  courts  of  Heaven,  but  hLs  slips  are  no  less  trouble- 
some to  his  neighbors  than  if  they  sprang  from  guilty  neglect.  His 
neighbors  accordingly  require  him,  at  his  proper  peril,  to  come  up 
to  their  standard,  and  the  courts  which  they  establish  decline  to  take 
his  personal  equation  into  account."  ^ 

§  204.  The  Standard  Man  Test.  The  principle  above  described 
is  usually  expressed  by  saying  that  the  test  of  reasonableness,  or  "due 
<aure"  the  want  of  which  is  "negligence,"  is  the  conduct  of  a  reason- 
able and  prudent  man  in  the  party's  situation.  The  knowledge  and 
skill  which  the  party  actually  has  or  which  can  be  imputed  to  him 
make  up  the  situation,  while  the  other  mental  and  moral  qualities 
mentioned  are  not  a  part  of  the  situation  but  are  required  to  be  such 
as  a  reasonable  and  prudent  man  has ;  so  that  conduct  which  would 
be  actually  unreasonable  on  the  part  of  a  person  in  fact  having  such 
qualities  in  the  situation  is  l^ally  unreasonable  for  any  given  nor- 
mal person^ 

The  common  expression  is  not  strictly  accurate,  as  the  foregoing 
analysis  shows^  but  it  is  often  nearly  enough  so  to  use  in  charges  to 

>  Holmes  108. 
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the  jury,  where  all  that  is  required  is  such  a  statement  of  the  law  as 
will  lead  them  to  a  practically  correct  decision  of  the  particular  case 
in  hand.  Moreover  its  convenient  brevity  and  its  concreteness  ren- 
der it  well  calculated  to  make  a  clear  impression  upon  the  mind. 
For  convenience  I  shall  hereafter  refer  to  the  collection  of  mental 
and  moral  attributes  referred  to  in  this  as  those  of  a  '^  standard  man/' 
and  shall  speak  of  duties  which  depend  upon  this  criterion  as 
^'  standard  man  duties.'^ 

A  standard  man  is  not  an  ideally  perfect  man,  but  an  average 
one,  a  fair  example  of  the  community,  just  such  a  person  in  &ct  as 
each  juror  is  supposed  to  be.  It  is  because  the  jurors  are  supposed 
to  have  themselves  the  qualities  of  a  standard  man  that  the  question 
of  reasonableness  is  left  to  them.  They  are  able  to  say  from  their 
own  minds  without  any  evidence  from  outside  how  such  a  man  woold 
think  and  act  in  any  given  situation. 

It  must  be  noticed  that  it  is  not  the  fidlure  to  do  what  a  standard 
man  might  very  likely  and  properly  have  done,  biit  what  he  would 
have  done,  i.  e.,  what  the  jury  think  it  would  be  unreasonable  to 
suppose  him  not  to  have  done,  that  constitutes  unreasonableness. 
Thus  where  the  question  was  whether  the  defendant  had  acted  with- 
out reasonable  and  probable  cause  in  prosecuting  the  plaintiff  on  the 
strength  of  certain  hearsay  information  without  inquiring  at  first 
hand  as  he  might  have  done,  the  defendant  was  found  not  guilty, 
and  Bramwell,  B.,  remarked  in  banc:  "It  does  not  follow  that 
because  it  would  be  very  reasonable  to  make  ftirther  inquiry  it  is  not 
reasonable  to  act  without  doing  so.'^^ 

3.  Degrees  of  Negligence. 

§  205.  The  Question  in  GeneraL  The  degrees  of  n^ligence 
have  furnished  matter  for  much  discussion.  One  cause  of  the  differ- 
ence or  apparent  difference  of  opinion  about  them  has  already  been 
noticed.*  We  may  avoid  that  difficulty  by  not  using  the  word  neg- 
ligence. The  question  in  fact  does  not  relate  to  n^ligence  in  the 
proper  sense  at  all,  but  to  the  duties  to  conduct  one's  self  reasonably 
which  we  have  been  considering.  Unreasonable  conduct,  as  we  have 
seen,  may  consist  in  or  be  due  to  an  unreasonable  choice  between  ends 
as  such  or  the  choice  of  one  of  two  ends  when  the  risk  is  so  unreason- 
ably great  that  the  other  will  thereby  be  defeated.    It  is  plainly  only 

» Perryman  v.  Lister,  37  L.  J.  Ex,  166 ;  S,  C,  L.  B.  3  Ex.  197. 
*  See  2  182. 
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as  to  the  latter  that  any  question  of  degree  can  be  raised  for  l^al 
purposes.  The  question  is^  what  degree  of  risk  can  reasonably  be 
t^en,  this  d^ree  varying  in  different  cases.  Here  two  quite  dis- 
tinct questions  have  unfortunately  got  mixed  up  together. 

§  206.  The  Answer  as  Depending  upon  the  Value  of  the  Ends 
Sought.  Generally  the  degree  of  risk  which  it  is  reasonable  to  take 
depends  solely  upon  the  comparative  value  of  the  ends  between 
which  the  choice  lies.  As  has  been  said,  if  one  of  the  ends  is  in- 
triosically  of  much  greater  value  than  the  other  it  is  not  reasonable 
in  the  pursuit  of  the  latter  to  run  so  great  a  risk  of  losing  the  former 
as  would  be  perfectly  proper  if  the  two  ends  were  about  the  same 
value.  If  I  borrow  a  friend's  diamond  ring,  I  may  not,  for  the 
purpose  of  saving  myself  trouble,  omit  to  take  precautions  for  its 
safety  which  no  one  would  think  of  requiring  from  me  about  a  bor- 
rowed newspaper.  A  carrier  of  passengers  is  held  to  a  stricter 
responsibility  as  to  negligenee  than  one  who  takes  goods  for  trans- 
portation.^ A  recognition  of  these  differences  enters  into  the  very 
idea  of  reasonable  conduct ;  no  conception  of  such  conduct  can  be 
framed  that  does  not  contain  it.  The  amount  of  risk  that  can  be 
reasonably  run  is  necessarily  different  according  to  the  value  of  the 
things  at  risk. 

But  this  is  not  what  is  meant  by  d^rees  of  risk  in  the  sense  which 
we  are  now  discussing.  The  variation  which  has  just  been  described 
cannot  be  divided  into  three  or  any  other  fixed  number  of  d^rees. 
Reasonable  risk  depends  upon  an  infinity-  of  circumstances  and 
shades  off  by  imperceptible  gradations.  No  distinction  of  any  prac- 
tical value  can  be  drawn  between  gross  n^ligenoe  and  any  other 
kind  of  negligence. 

§  207.  The  Answer  as  Depending  upon  the  Benefit  to  the  Parties. 
But  there  is  one  class  of  cases  where  the  degree  of  risk  that  will  make 
the  choice  unreasonable  does  not  depend  upon  the  intrinsic  value  of  the 
6Dds  but  upon  other  elements  entirely;  and  these  elements  are  three 
in  number,  each  of  which  has  its  own  peculiar  effect,  from  which 
result  three  recognizable  d^rees  of  care  required.  I  refer  to  those 
cases  where  one  person  undertakes  to  do  something  and  comes  under 
duties  to  use  due  care  in  the  performance,  as  in  bailment,  agency 
and  the  kind  of  duties  mentioned  in  §  467.  If  the  undertaking  is 
only  for  the  benefit  of  the  party  to  whom  the  duty  to  use  care  is 
owed,  as  in  a  deposit,  less  care  is  required,  a  greater  risk  may  be 

1  Schoul.  Bail.  638. 
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reasonably  incurred,  than  if  it  is  for  the  benefit  of  both,  as  in  hiring ; 
while  if  it  is  exclusively  for  the  benefit  of  the  undertaker,  which  is 
the  case  in  commodatum,  the  highest  d^ree  of  care  must  be  given,  even 
a  comparatively  small  risk  may  be  unreasonable  to  take. 

The  middle  d^ree  of  care,  ordinary  care,  seems  to  be  that  whidi 
is  called  for  under  the  usual  standard  man  test,  while  slight  and 
extreme  care  represent  special  variations  in  the  test  under  the  law 
applicable  to  those  peculiar  cases.  The  standard  man  in  one  case  is 
a  man  of  less  prudence  and  carefulness  than  usual  and  in  the  other 
of  more. 

We  thus  have  two  sets  of  variations  in  the  degree  of  care  required 
or  the  amount  of  risk  that  may  be  taken,  one  dependent  upon  the 
ordinary  elements  that  enter  into  the  calculation  of  reasonableness  and 
inseparable  from  the  very  idea  of  it,  and  the  other  depending  upon  the 
incidents  of  a  special  relation  between  the  parties.  In  the  former  the 
variations  are  continuous  and  incapable  of  separation  into  defined 
d^rees ;  in  the  latter  they  are  discontinuous  and  have  three  well- 
marked  degrees.  The  latter  only  ought  to  be  called  in  the  technical 
sense,  the  degrees  of  care. 

Sometimes  these  two  sets  of  variations  coincide  and  heighten  each 
other's  effects,  and  sometimes  they  conflict  and  wholly  or  partly  neutral- 
ize each  other,  just  as  the  intersection  of  two  systems  of  sound  waves 
will  now  produce  a  louder  sound  and  again  a  fiiinter  one  or  silence. 
In  a  gratuitous  loan  of  a  diamond  ring,  for  instance,  both  principles 
combine  to  make  the  care  demanded  from  the  bailee  very  great,  while 
in  a  deposit  of  a  copy  of  a  newspaper  they  would  combine  to  lessen 
it.  But  if  the  ring  were  deposited,  or  the  newspaper  made  the  sub- 
ject of  a  commodcUunij  the  principles  would  work  against  one  another. 
Sometimes  one  set  of  considerations  is  more  important  in  the  case 
and  sometimes  the  other.  In  a  deposit  of  a  diamond  more  care 
would  be  required  than  in  a  gratuitous  loan  of  a  newspaper ;  but  if 
both  of  the  things  bailed  were  pictures  of  about  the  same  value,  the 
more  strict  responsibility  would  lie  on  the  gratuitous  borrower. 

ni.— INTENTION. 

§  208.  Two  Meanings  of  Intention.  Intention  may  relate  either 
to  the  consequences  of  conduct  or  to  the  conduct  itself.  In  the 
former  sense  it  is  a  state  of  mind  in  which  at  the  time  of  doing  or 
omitting  an  act  the  person  looks  forward  to  some  consequences  of  his 
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I  ad  oromission ;  in  the  latter  it  is  a  state  of  mind  in  which  a  person 
looks  forward  to  some  act  or  omission  to  be  done  by  him  in  the 
ibtore;  Thus  if  in  an  assault  with  intent  to  kill,  the  wrong-doer 
strikes  a  blow  with  an  intention  that  the  death  of  the  person  assaulted 
shull  be  caused  by  it,  or  if  A  makes  a  false  representation  to  B  with 
the  intention  that  B  shall  act  upon  it,  the  intention  is  of  the  first 
kind,  which  by  way  of  distinction  it  will  be  convenient  to  call 
^^  present  intention/'  But  when  a  burglar  breaks  and  enters  a  house 
with  an  intent  to  steal  goods  found  therein,  the  stealing  to  be  accom- 
plished by  a  further  act  of  his,  the  intent  is  of  the  second  kind. 
This  may  be  called  '^  Aiture  intention.'^ 

1.  Pbesent  Intention. 

§  209.  The  Questions  to  be  Answered.  The  state  of  mind  in 
which,  in  present  intention,  a  person  r^ards  those  consequences  of  his 
oonduct  which  he  is  said  to  intend,  must  include  some  sort  of  belief 
or  expectation  that  such  consequences  will  follow  the  act  or  omission. 
A  person  cannot  be  said  to  act  or  omit  with  an  intention  to  produce 
a  result  that  he  has  no  expectation  whatever  of  being  able  to  produce 
thereby.  The  difficult  questions  are  (1)  What  d^ree  of  beKef  or 
expectation  is  required  ?  and  (2)  Is  any  other  element  besides  this 
I      neoessary? 

§210.  Austin's  Opinion.  Austin  maintains  that  intention  is 
purely  a  condition  of  belief  or  expectation,  without  any  element  of 
desire  to  produce  the  consequences  intended,  and  that  any  d^ree 
whatever  of  belief  or  expectation  is  enough.  If  a  person  thinks 
th«t  there  is  any  chance,  or  any  appreciable  chance,  of  a  certain  con- 
sequence  following  his  act  or  omission,  he  intends  that  consequence.^ 
Suppose,  he  says,  that  I  shoot  with  a  pistol  at  a  mark  chalked  upon 
a  paling  which  sejMirates  my  garden  from  a  street,  and  one  of  the 
shots  pierces  the  paling  and  wounds  a  passenger  then  on  the  road 
but  concealed  from  my  sight  by  the  paling.  Now  if  I  do  not  think 
at  all  about  the  possibiUty  of  a  traveler  being  hurt,  my  act  of 
firing  is  heedless.  But  the  possibility  of  this  may  occur  to  my 
mind,  and  I  may  hastily  assume  that  the  fence  is  thick  enough  to 
stop  the  ball,  or  that,  because  the  road  is  seldom  traveled,  there 
will  be  no  one  there  to  be  hit,  without  taking  the  pains  to  examine 
and  see  whether  my  assumption  is  correct.  "Now  if  my  mis- 
supposition  be  absolutely  confident  and  sincere,  I  am  guilty  of 

^  Aust.  Lect.  xiXy  xx. 
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rashness  only.  But  instead  of  assuming  confidently  that  the  feooe 
will  intercept  the  ball,  or  that  no  passenger  is  then  on  the  road,  I 
may  surmise  that  the  assumption  upon  which  I  act  is  not  altogether 
just.  I  think  that  a  passenger  may  chance  to  be  there,  though  I 
think  the  presence  of  a  passenger  somewhat  improbable.  Or,  though 
I  judge  the  fence  a  stout  and  thick  paling,  I  tacitly  admit  that  a 
brick  wall  would  intercept  a  pistol  shot  more  certainly.  Conse- 
quently I  intend  the  hurt  of  the  passenger  who  is  hit  and  wounded. 
I  think  of  the  mischief  when  I  will  the  act ;  I  believe  that  my 
supposition  may  be  a  missupposition ;  and  I  therefore  believe  that 
there  is  a  chance  that  the  mischief  to  which  I  advert  may  follow  my 
volition." 

In  the  above  example,  and  the  same  is  true  of  all  the  examples 
given  by  Austin  to  illustrate  the  nature  of  intention,  the  conduct  in 
connection  with  which  the  so-called  intention  is  manifested  is 
wrongful.  But  we  have  already  seen^  that  intention  in  itself  con- 
sidered is  a  perfectly  blameless  state  of  mind  as  likely  to  prompt  to 
good  deeds  as  to  bad  ones.  This  Austin  appears  to  have  overlooked. 
His  attention  seems  to  have  been  fastened  exclusively  upon  cases 
where  the  state  of  mind  which  he  calls  intention  is  culpable  and 
leads  to  wrongiul  conduct,  and  his  description  to  be  £ramed  upon  the 
tacit  assumption  that  circumstances  imparting  that  character  to  the 
conduct  will  always  be  present.  The  element  of  blameworthiness, 
of  the  want  of  a  proper  regard  for  the  safety  of  others  or  their 
property  or  interests,  although  it  is  not  expressly  mentioned,  really 
enters  into  his  conception  of  intention.  But  the  blameworthy 
character  of  such  conduct  as  he  describes  in  the  above  example  is 
dependent  upon  its  being  unreasonable.  His  account  of  intention  is 
rather  a  description  of  one  sort  of  unreasonable  conduct,  or  of  the 
state  of  mind  which  would  if  present  tend  to  produce  such  conduct, 
and  in  a  standard  man  would  be  inferred  from  it.  His  examples 
are  examples  of  recklessness. 

If  we  attempt  to  apply  Austin's  conception  of  intention  to  cases 
where  the  conduct  is  innocent  or  laudable  its  incorrectness  will 
become  at  once  apparent.  Thus  it  would  require  us  to  assert  that 
every  one  who  takes  a  seat  in  a  railroad  car  to  be  carried  intends  to 
get  himself  killed  in  a  collision,  that  the  commander  of  a  life-boat 
who,  from  a  desire  to  save  as  many  persons  as  possible  &om  a  sinking 
wreck  which  he  will  not  have  time  to  visit  again  before  she  goes 

^  See  2181. 
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down,  knowingly  takes  on  board  so  many  persons  that  his  boat  is 
loaded  beyond  the  point  of  maximum  safety,  intends  that  his 
pass^igers  shall  be  drowned  in  the  breakers,  or  that  a  person  who 
him  a  man  to  carry  a  can  of  nitro-glycerine  and  gives  him  full 
notice  of  its  nature  and  takes  every  possible  precaution  against 
accidents^  intends  that  the  carrier  shall  be  blown  to  pieces  by  an 
explosion.  It  is  evident  that  mere  belief  that  a  consequence  may 
happen,  that  there  is  a  chance  of  its  happening,  as  a  consequence  of 
one's  conduct,  without  reference  to  the  degree  of  its  probability, 
cannot  of  itself  amount  to  an  intention  to  produce  it. 

Nor,  I  think,  is  it  possible  to  fix  upon  any  d^ree  of  probability 
that  without  any  other  ingredient  will  make  mere  belief  or  expecta- 
tion amount  to  intention.  The  highest  degree  that  could  possibly 
be  fixed  upon  for  this  purpose  would  be  where  the  probability  of  the 
consequence  ensuing  was  greater  than  the  probability  against  it. 
Yet  surely  no  one  would  say  that  a  soldier  who  volunteered  for  a 
forlorn  hope,  or  one  who  went  against  his  will  in  obedience  to 
orders,  knowing  that  the  chances  were  ten  to  one  against  his  safe 
return,  intended  to  be  killed  or  wounded,  or  that  a  person  in  charge 
,  of  a  drive  of  logs,  who,  a  jam  having  occurred,  hired  a  man  to  cut 
the  key-log  at  the  imminent  risk  of  his  life,  intended  to  cause  the 
man's  death.  On  the  other  hand  if  A  shoots  at  B  desiring  to  kill 
him  shall  he  not  be  said  to  intend  his  death  because  he  knows  that 
owing  to  the  distance  at  which  B  is  and  his  own  lack  of  skill  as  a 
marksman  the  chances  are  against  his  hitting  him?  Some  quite 
distinct  element  must  enter  into  the  constitution  of  intention. 

§  211.  The  True  Nature  of  Intention.  The  element  in  intention 
additional  to  belief  or  expectation  must,  I  think,  be  a  desire  for  the 
intended  result.  It  appears  to  be  impossible  to  find  any  other  that 
will  do.  And  if  we  exclude  the  improper  sense  of  the  word  inten- 
tion heretofore  explained,  in  which  it  is  applied  to  merely  unreason- 
able conduct,  the  authorities  plainly  show  that  intention  in  its 
strictly  proper  significance — in  which,  it  must  be  remembered,  there 
is  seldom  any  occasion  to  use  it  in  law — includes  a  desire.  Thus  in 
Peek  f.  Gumey^  the  promoters  of  a  company  issued  a  false  and 
feaadnlent  prospectus  for  the  purpose  of  inducing  the  public  to  take 
shares.  It  was  freely  circulated  and  came  into  the  hands  of  the 
plabtiff,  who  was  induced  by  it  to  buy  some  shares,  not  however 
from  the  company  directly  but  from  some  one  who  had  already  got 
» 43  L.  J.  Ch.  19 ;  S.  C,  L.  B.  6  E.  &  I.  App.  377. 
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them.  It  was  held  by  the  House  of  Lords  that  the  promoters  were 
not  liable  to  the  plaintiff,  because  they  had  not  intended  to  make 
their  representations  to  purchasers  of  shares  in  the  market,  but  only 
to  persons  who  might  subscribe  and  take  them  from  the  company  or 
the  promoters  themselves.  But  they  must  have  known  that  the 
prospectus  was  as  likely  to  come  to  the  hands  of  one  set  of  pur- 
chasers as  the  other,  and  would  have  the  same  effect  in  inducmg 
persons  to  buy  in  the  market  as  to  subscribe.  Their  foresight  was 
the  same  in  both  cases ;  the  desire  only  made  the  difference.^  This 
will  be  further  discussed  in  the  chapter  on  Fraud,  in  connection 
with  which  sort  of  wrongful  conduct  it  is  that  present  intention 
properly  so-called  is  most  often  important.^ 

We  may  therefore  define  this  kind  of  intention  as  a  desire  to 
produce  a  certain  consequence  by  one's  conduct  together  with  such  a 
d^ree  of  belief  that  the  consequence  will  actually  follow  as  is 
sufficient  in  connection  with  the  desire  to  lead  the  person  to  make 
the  attempt.  If  the  desire  is  strong,  a  very  slight  probability  ot 
success  may  suffice ;  if  it  is  languid,  the  attempt  will  not  be  made 
unless  the  chance  is  greater.  But  whether  the  expectation  is  strong 
or  weak,  it  is  enough  if  the  conduct  prompted  by  the  desire  is  , 
actually  done. 

§  212.  Simple  and  Wrong  Intention.  It  is  of  the  utmost  im- 
portance to  distinguish  between  mere  simple  intention  and  what  we 
may  call  wrong  intention.  Simple  intention  is  what  has  just  been 
described,  a  desire  and  expectation  of  bringing  about  a  certain  result 
by  one's  act  or  omission  sufficiently  strong  to  find  expression  in  con- 
duct. It  makes  no  difference  whatever  what  the  other  elements  in 
the  party's  state  of  mind  may  be,  whether,  for  example,  he  desires 
the  particular  consequence  as  an  end  in  itself  or  as  a  mean  to 
fiirther  ends,  or  whether  or  not  he  knows  the  concomitant  fects  that 
make  his  conduct  wrongful.' 

Wrong  intention  is  simple  intention  pluB  knowledge  of  the  facts 
which  make  the  conduct  wrongfiil.  The  difference  may  be  illustrated 
as  follows :  If  I,  mistaking  the  boundary  line,  cut  wood  on  my 
neighbor's  land  and  carrying  it  away  supposing  it  to  be  my  own, 
ought  it, to  be  said  that  I  intended  to  take  my  neighbor's  wood? 
If  simple  intention  is  meant,  yes.     I  intended  to  produce  a  result 

» See  also  Jordin  v.  Crump,  11  L.  J.  Ex.  74 ;  S.  C,  8  M.  &  W.  782  j  Miller  r.  David, 
43  L.  J.  C.  P.  84 ;  8.  C,  L.  R.  9  C.  P.  118. 
« Ch.  IX,  Div.  Ill,  Subdiv.  2.  » Com.  t.  Mash,  7  Mete  472. 
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that  in  &ct  amounted  to  taking  his  wood.  All  the  consequenoes 
that  have  flowed  from  the  act  were  intended.  The  concomitant  ftct 
that  some  one  else  was  the  owner  of  the  wood  is  not  a  consequence 
of  the  act,  and  therefore  cannot  possibly  have  any  bearing  upon  the 
qnesdon  of  intention.  But  there  was  no  wrong  intention;  because 
in  order  to  that  it  were  necessary  that  my  state  of  mind  should  have 
embraced  knowledge  of  that  fact. 

GeneraUy  in  civil  mjuries  and  sometimes  in  crimes  intention 
means  only  simple  intention.  It  must  not  be  supposed  that  an  in- 
tention which  is  sufficient  in  a  given  case  to  make  conduct  wrongfid 
IS  necessarily  wrong  intention  in  the  sense  in  which  we  are  now  using 
the  word.  Thus  in  Brown  v.  Kendall  ^  it  was  held  that  the  defend- 
ant, who  in  raising  his  stick  to  strike  a  dog  accidentally  hit  the 
plaintiff  in  the  eye,  was  not  civilly  liable  for  an  assault  and  battery, 
because  he  had  not  done  the  harm  either  intentionally  or  negligently. 
Bat  there  is  no  doubt  that  if  he  had  beaten  and  injured  the  plaintiff's 
horse,  for  example,  mistaking  it  for  his  own,  he  would  have  been 
liable,  and  his  wrong  would  have  been  called  rather  intentional  than 
n^ligent.  If  two  corporations  have  the  same  name  and  by  an 
honest  mistake  of  the  officer  an  execution  issued  against  one  is 
levied  on  the  goods  of  the  other,  the  officer  is  liable.^  Where  a 
cabman,  believing  in  good  faith  that  he  had  a  right  to  stand  his  cab 
m  a  certain  road  belonging  to  the  plaintiff  without  the  latter's  per- 
mission, persisted  in  doing  so,  he  was  held  guilty  of  a  "wilful  tres- 
pass."* In  In  re  Binninger^  the  question  was  whether  the  pro- 
curing the  appointment  of  a  receiver  of  all  the  bankrupt  firm's 
property  imder  a  State  insolvent  law  for  the  benefit  of  their  creditors 
was  a  procuring  such  property  to  be  taken  on  legal  process  with 
intent  to  defeat  or  delay  the  operation  of  the  United  States  bankrupt 
hiw.  The  United  States  District  Court  held  tliat  it  was,  and  the 
Circait  Court  affirmed  the  judgment  on  appeal.  The  bankrupt 
swore  that  he  had  no  such  intention  when  he  procured  the  appoint- 
ment The  court  said  that  doubtless  he  told  the  truth,  but  added : 
"The  debtor  must  be  taken  to  know  the  law  and  to  know  the  precise 
legal  effect  of  his  act.  He  did  certainly  intend  the  act  and  all  its 
legal  consequences.  It  is  easy  to  confound  motive  with  intent,  and 
that  has  been  done  I  think  in  the  discussion  of  this  case."     It  was 

^  6  GdsIi.  292.  '  Hallowell  &  Augusta  Bank  v.  Howard,  14  Mass.  181. 

»F«ilgerr.Steadman,  42 L.  J.  M.C.  3;  8.  C,  L.  R.  8  Q.  B.  65. 
*  7  Hatch.  262. 
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perhaps  not  necessary  to  resort  here  to  the  fiction  that  every  one  is 
supposed  to  know  the  law.^  If  the  effects  produced  by  the  debWs 
act  and  actually  intended  by  him,  i,  e.,  the  coming  of  the  goods  into 
the  receiver's  hands,  etc.,  were  per  se  such  as  amounted  to  a  defeat 
or  delaying  of  the  operation  of  the  act,  it  could  make  no  differenoe 
whether  he  knew  or  was  presumed  to  know  the  law  or  not.  Under 
an  English  statute  making  it  a  crime  to  take  an  unmarried  girl  under 
sixteen  years  of  age  out  of  the  custody  or  against  the  will  of  the 
person  having  kwful  charge  of  her,  it  has  been  held  to  be  no  excose 
that  the  defendant  believed  the  girl  to  be  over  sixteen.^  Similar 
decisions  have  been  made  in  the  United  States  in  prosecutions  for 
selling  intoxicating  liquors,  when  the  accused  did  not  know  that 
they  were  intoxicating  or  adulterated  milk  which  the  seller  believed 
to  be  pure,^  allowing  a  minor  to  enter  a  billiard  saloon  without  the 
consent  of  his  parent  or  guardian,  not  knowing  his  age  or  the  want 
of  consent,^  and  various  other  ofienses.^  In  all  these  cases  there  is 
intention.  The  definitional  consequences  that  actually  follow  the 
act  are  intended  to  follow.  But  it  is  not  a  wrong  intention.  Simple 
intention  is  enough  to  make  the  act  a  crime.  But  it  would  be 
wrong  to  describe  the  duty  as  peremptory,  to  say  that  the  act  would 
be  a  crime  independently  of  the  party^s  intention. 

Very  often  however  it  is  the  presence  of  a  wrong  intent  that  makes 
the  difference  between  civil  and  criminal  liability.  Taking  another's 
goods  by  mistake  for  one's  own  is  at  most  a  tort;  it  may  be  thefi;  if 
the  ownership  is  known. 

2.  Fotttre  Intention. 

.  §  213.  Austin's  Deflnition.  Future  intention  according  to  Aus- 
tin includes  the  following  states  of  mind  :  (1)  A  desire  for  a  oertain 
result,  (2)  A  belief  that  there  is  a  chance  of  attaining  it  by  acts  of 
the  person  intending,  and  (3)  A  belief  that  he  will  at  some  fiitore 
time  do  such  acts. 

I  See  3  252. 

•  Reg.  t).  Olifer,  10  Cox  C.  C.  402 ;  Reg.  v.  Mycock,  12  Cox  C.  C.  28 ;  Reg. r-Boothy  ^ 
12  Cox  C.  C.  231 ;  Reg.  r.  Prince,  L.  R.  2  C.  C.  R.  151. 

'Com.  V.  Boynton,  2  Allen  160;  Com.  v.  Farren,  9  Allen  489;  Com.  v.  Wait^ 
11  AUen  264. 

^  Com.  V.  Emmons,  98  Mass.  6. 

^  State  v.  Smith,  10  R.  I.  258 ;  Ulrick  v.  Com.,  6  Bush  400 ;  State  v,  Hartfiel,  24 
Wis.  60 ;  Beckham  v.  Nacke,  56  Mo.  546 ;  Com.  v.  Mash,  7  Mete  472. 
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IV.— NEGLIGENCE. 


§  214.  BecklOBsneBs.  Negligence  is  of  two  kinds,  which  we  may 
call  recklessness  and  carelessness. 

The  former,  as  a  state  of  mind,  is  a  willingness  to  take  a  risk 
which  is  unreasonable,  and  which  the  party  knows  to  be  such,  of 
causing  by  one's  conduct  some  consequence  to  follow.  This  includes 
the  case  where  the  party  believes  that  the  consequence  is  certain  to 
follow.  If,  in  duties  of  choice  when  the  choice  fidls  to  be  made  be- 
tween the  ends  as  such,  the  party  chooses  wrongly  because  he  desires 
the  contrary  of  that  which  the  law  desires,  he  does  an  intentional 
wrong ;  but  if  his  desire  agrees  with  that  of  the  law,  but  he  wishes 
for  something  else  so  strongly  that  he  determines  to  have  it  even  at 
the  certain  cost  or  undue  risk  of  defeating  the  purpose  of  the  law,  if 
he  regrets  that  the  two  ends  are  not  compatible,  but  nevertheless 
chooses  his  own,  his  choice  is  reckless  merely. 

Conduct  which  jSows  from  such  a  state  of  mind  is  also  called 
recklessness.  If  in  any  given  case  the  law  requires  a  person 
to  act  reasonably,  then  recklessness  is  legally  wrong;  and  even 
when  this  is  not  so,  the  word  is  not  used  except  where  the  implica- 
tion of  some  sort  of  duty  or  requirement  to  behave  reasonably  is 
inteoded. 

$215.  Carelessness.  Carelessness  is  inattention;  either  inattention 
to  the  consequences  of  one's  conduct  or  inattention  leading  to  omis- 
sion to  do  the  acts  themselves.  The  former  includes  what  Austin 
calls  rashness,  where  a  person  thinks  of  the  possible  consequences  of 
his  conduct  but,  through  insufficient  advertence,  believes  that  they 
will  not  follow,  whereas  had  he  adverted  sufficiently  he  would  have 
believed  differently,  and  heedlessness,  where  he  fails  to  advert  to  the 
consequences  at  all.^  These  are  illustrated  by  the  example  given  a 
few  sections  back^  of  shooting  at  a  mark  chalked  upon  a  paling  by 
the  roadside  without  taking  pains  to  find  out  whether  the  paling  is 
thick  enough  to  stop  the  ball  or  whether  there  is  any  one  passing  in 
the  street  who  may  be  hit.  The  latter  is  where  one  omits  to  do  an 
act  because  he  carelessly  forgets  it.  Austin  confines  the  word  negli- 
gence to  this  latter  case.' 

In  either  case  the  inattention  must  be  so  great  as  to  be  unreason- 
able. Not  every  want  of  care  or  attention  is  n^ligence,  but  want  of 
nasonable  care  or  attention. 

^  Anst.  Lect.  zzi.  *  See  {  210.  '  Aust.  Lect.  xx. 
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of  the  party's  state  of  mind^  unless  the  oommonication  is  privil^ed.^ 
But  I  suppose  that  the  facts  that  constitute  publication  must  have 
been  brought  about  either  intentionally  or  at  least  from  want  of  due 
care.  If  one  lends  to  a  friend  a  book  into  which  some  person 
without  his  knowledge  has  slipped  a  piece  of  paper  with  a  libel 
written  upon  it;  and  so  a  publication  to  the  borrower  is  brought 
about;  I  think  that  the  lender  would  not  be  liable.  One  of  Sir  J.  F. 
Stephen's  definitions  of  malice  aforethought  is,  '^An  intention  to 
cause  the  death  of,  or  grievous  bodily  harm  to,  any  person,  whether 
such  person  is  the  person  actually  killed  or  not.* 

(4.)  Negligence  or  unreasonableness.  The  definition  of  malice 
aforethought  quoted  in  an  earlier  section  of  this  chapter  from  Sir  J. 
F.  Stephen*  is  evidently  meant  to  describe  the  state  of  mind  which 
I  have  called  recklessness.  If  no  more  than  negligence  in  the  strict 
sense,  or  perhaps  even  a  low  degree  of  wilful  unreasonableness,  is 
present,  the  crime  will  be  manslaughter  rather  than  murder.  But 
if  the  editor  of  a  newspaper,  having  written  a  libellous  article  and 
afterwards  changed  his  mind  and  concluded  not  to  publish  it,  were 
to  n^ligently  leave  it  in  the  place  where  he  was  accustomed  to  leave 
copy  for  the  printer,  in  consequence  of  which  it  got  into  print,  that 
would  probably  amount  to  a  malicious  publication.^  So  if  a  kndlord, 
having  a  right  to  cut.  trees  upon  his  tenant's  land  should  exerdse 
his  right  in  an  unreasonable  time  and  manner,  so  as  to  do  wholly 
unnecessary  harm  to  the  tenant's  crops,  and  against  the  tenant's 
remonstrances,  this  may  be  a  malicious  injury.' 

§  220.  Otjeotions  to  the  Term  Malice.  Not  only  does  malice 
have  all  the  di£Perent  meanings  above  mentioned,  but  there  is  no 
general  rule  for  determining  which  one  should  be  taken  in  any  par- 
ticular case.  In  defining  any  given  kind  of  malicious  injury  it  is 
always  necessary  to  specify  what  is  meant  by  malice  in  that  par- 
ticular connection.  For  this  reason  the  word  as  a  l^al  term  seems 
entirely  superfluous,  except  when  used  in  its  strict  and  proper  sense. 
It  is  much  better  in  defining  libel,  for  instance,  or  murder,  to  state 
directly  what  acts  or  states  of  mind  are  forbidden  than  to  call  them 
malicious  and  then  have  to  go  on  and  explain  that  ^'  malice "  does 
not  really  mean  malice  but  something  quite  different. 

1  Folkard,  Ch.  XTTT,  XXI.  « Steph.  Dig.  Cr.  L.,  Art.  223. 

•See  {184.  *  Folkard  297. 

•Norwood  V.  Pitt,  29  L.  J.  Ex.  127;  S.  C,  6  H.&  N.  801.  See  also  Green  v.  Lon- 
don Gen.  Omnibus  Co.,  29  L.  J.  C.  P.  13 ;  S.  C,  7  C.  B.  N.  S.  290. 
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L— FRAUD  m  GENERAL. 


1.  ACTUAIi  AND  CONBTRUCnVB  FrAUD. 

1 221.  Actual  Fraud.  The  distinction  between  actual  and  con- 
stntctiYe  has  been  made  especially  prominent  in  relation  to  frauds 
,  and  has  also  unfortunately  become  involved  in  considerable  confiision^ 
which  it  is  necessary  to  try  to  clear  away  at  the  outset. 

Fraud,  like  n^ligence,  means  either  a  state  of  mind  or  the  con- 
duct flowing  from  it.  There  are  a  number  of  distinct  and  separate 
states  of  mind  and  kinds  of  conduct  due  to  these  to  which  the  name 
is  appUed  and  which  will  be  described  in  some  detail  further  on. 
Any  one  of  these  is  actual  fraud. 

§222.  Conatraotive  Fraud.  Constructive  fraud  is  predicated 
when  conduct  is  done,  which,  if  it  were  due  to  some  one  of  the  states 
of  mind  above  mentioned,  would  be  actual  fraud,  and  when  circum- 
stances are  present  from  which  the  law  conclusively  presumes  the 
existence  of  such  a  state  of  mind.  Thus  if  a  debtor  assigns  a  lai^ 
amount  of  property  to  a  friend  upon  a  secret  trust  for  himself,  the 
transaction  is  constructively  fraudulent  as  to  his  creditors.  It  is  not 
necessarily  actual  fraud,  because  it  may  not  in  ftct  involve  any  bad 
state  of  mind  at  all.  But  the  law  presumes  from  the  circumstances 
an  intent  to  cheat  creditors,  which  is  a  state  of  mind  that  if  really 
present  would  be  actual  fraud.  When  fraud  is  presumed,  the  pre- 
somption  may  be  of  some  particular  kind  of  fraud  or  of  fraud  in 
general.  In  the  case  of  the  secret  trust  just  mentioned  the  only  sort 
of  fraud  that  can  be  presumed  is  an  intention  to  cheat  creditors. 
But  when  a  gift  from  a  client  to  his  legal  adviser  is  set  aside  for  pre- 
Bomed  fraud,  the  character  of  the  fraud  is  less  determinate.  It  may 
be  misrepresentation,  abuse  of  confidence  or  undue  influence,  or  some 
combination  of  these ;  all  that  can  be  certainly  declared  is  that  there 
is  ground  for  a  presumption  that  the  transaction  must  have  been  in 
some  respect  an  unfidr  one. 

The  above  description  of  constructive  fraud  agrees  with  that  which 
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has  been  given  of  constructive  fitcts  generally.^  The  distinction  be- 
tween actual  and  constructive  fraud  is  perfectly  clear.  In  the  one 
case  the  question  is :  What  states  of  mind^  followed  by  correspond- 
ing conduct,  amount  to  fraud  ?  In  the  other :  From  what  &cts  can 
the  existence  of  one  or  more  of  those  states  of  mind  be  conclusively 
presumed  ?  The  confusion  has  arisen  from  two  opposite  misconcqn 
tions  of  the  nature  of  actual  fraud. 

§  223.  Undue  Narrowing  of  the  Idea  of  Fraud.  First,  the  idea 
of  fraud  has  been  unduly  iiarrowed,  and  the  conduct  thus  excluded* 
from  the  class  of  actual  fraud  has  been  thrown  into  that  of  con- 
structive, with  the  natural  result  of  obscuring  the  essential  nature  of 
constructive  fraud  by  applying  the  name  to  things  of  a  diffisrent 
kind.  The  law  of  fraud,  like  that  of  malice,  may  have  started  from 
a  moral  conception.  The  typical  case  is  what  is  sometimes  called 
^^  moral  fraud,",  where  there  is  an  actual  wicked  intention  to  cheat 
or  take  an  unjust  advantage  of  the  confidence  of  another.  This 
is  the  conmion  extra-l^al  meaning  of  the  word.  Now  there  is 
a  strong  tendency  to  take  this  as  its  proper  legal  meaning  also, 
and  to  treat  all  other  states  of  mind  from  which  the  same  legal  con- 
sequences flow  as  merely  grounds  for  presuming  the  presence  of 
moral  fraud,  just  as  in  certain  other  violations  of  duties  of  choice  the 
conduct  is  called  intentional,  and  then  it  is  said  that  a  person  is  pre- 
sumed to  intend  the  natural  and  probable  consequences  of  his  con- 
duct, while  the  correct  way  of  putting  the  matter  would  be,  that 
intention  is  not  necessary  to  a  wrong  but  only  unreasonableness,  and 
that  the  fiict  that  such  consequences  are  natural  and  probable  is  what 
makes  the  conduct  unreasonable.  This  is  partly  due  to  a  natural 
reluctance  to  apply  so  harsh  sounding  a  word  as  fraud  where  there 
is  really  no  moral  delinquency.  But  I  conceive  that  in  constructing 
a  technical  terminology  such  considerations  should  not  be  allowed 
too  much  weight.  Whenever  in  such  a  terminology  we  try  to  em- 
ploy words  that  are  commonly  used  untechnically  we  find  ourselves 
compelled  to  give  to  them  meanings  more  or  less  different  fix>m  their 
popular  ones,  and  often  to  omit  the  very  element  that  is  most  striking 
and  characteristic  in  their  vulgar  significations.  Thus  to  the  geolo- 
gist the  softest  sand-bank  may  be  a  '^  rock,"  and  chemistry  has  its 
sweet  "  acids."     The  line,  I  think,  should  be  drawn  as  follows. 

Whenever  conduct  is  called  fraudulent  because  of  the  actual  pres- 
ence of  some  state  of  mind,  which  must  be  proved  to  have  been 

^  See  i  64. 
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present  in  order  to  convict  the  party  of  fraud,  or  because  it  is  un- 
reasonable under  the  standard  man  test,  it  is  fraud  per  ee,  actual 
fraud.  There  is  no  need  to  go  ftirther  and  seek  or  presume  any 
additional  element.  Thus  a  Mae  statement  made  in  reckless  indiffer* 
enoe  to  its  truth,  though  in  fact  believed  true,  may  be  a  fraudulent 
misrepresentation.  If  so,  it  is  actual  fraud.  It  is  not  necessary  to 
resort  to  any  such  presumption  as  that  a  person  who  makes  such  a 
statement  is  presumed  to  know  that  it  is  &lse.  To  do  so  is  to  drag 
in  a  pure  and  useless  fiction.  The  element  of  a  bad  choice  is  already 
present,  and  if  the  law  sees  fit  to  hold  a  person  responsible  for  such 
statements  at  all,  that  element  is  sufficient  to  base  a  definition  of  fraud 
apon  consistent  with  the  general  underlying  principles  of  this  class 
of  duties.  Duties  not  to  commit  fraud  are  only  one  species  of  the 
great  fiunily  of  duties  to  choose  rightly.  As  soon  as  ftcts  are  present 
enough  to  show  that  the  choice  is  bad  and  comes  within  the  scope  of 
a  legal  prohibition,  a  definition  of  fraud  can  be  framed  out  of  these 
materials.  If  these  do  not  amount  to  a  morally  flagitious  intention, 
still  they  do  amount  to  the  very  thing  that  the  law  designs  to  forbid, 
and  nothing  is  gained  by  adding  the  element  of  supposed  moral 
finud  to  the  definition.  But  when  no  bad  intent  or  unreasonableness 
is  necessarily  present,  but  only  facts  which  make  it  probable,  and  the 
law  thinks  but  to  turn  this  probabiUty  into  a  conclusive  l^al  pre- 
sumption, then  we  have  a  case  of  constructive  fraud. 

§  224.  Undue  Eztenaion  of  the  Idea  of  Fraud.  Secondly,  the 
idea  of  fraud  has  been  unduly  extended  to  include  various  sorts  of 
conduct  which  for  reasons  deemed  sufficient  it  is  considered  desirable 
to  prohibit  but  which  more  properly  fidl  under  other  heads.  For 
instance  it  is  sometimes  said  that  contracts  made  with  infants,  married 
women  and  other  persons  under  disabilities,  and  also  usurious  con- 
tracts and  others  forbidden  as  contrary  to  public  policy,  such  as 
marriage  brokage  contracts,  are  fraudulent.  This  plainly  is  not 
strictly  correct.  Many  of  these  contracts  are  totally  void  for  want 
of  power  to  contract  or  for  ill^ality.  If  simply  fraudulent  they 
would  be  voidable  only.  The  idea  of  their  being  fraudulent  un- 
doubtedly arose  from  the  &ct  that  these  disabilities  and  prohibitions 
were  imposed — or  are  now  allowed  to  remain — for  the  purpose  of 
preventing  persons  from  taking  advantage  of  the  weaknesses  of 
others  to  entrap  them  into  dealings  which  would  be  unfair.  In 
other  words,  these  are  cases  where  the  l^islative  principle  under- 
lying the  rules  of  law  is  the  prevention  of  conduct  which  is  morally 
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firaudulent;  though  it  is  not,  nor  do  those  roles  make  it,  legally  so. 
In  the  same  way,  as  was  explained  in  the  first  chapter,^  legal  firaad 
has  been  confused  with  several  other  kinds  of  improper  and  dis- 
honest conduct  which  the  law  seeks  to  prevent. 

The  subject  of  this  chapter  will  be  only  actual  l^al  fraud,  what 
kinds  of  conduct  are  forbidden  by  law  under  that  name.  The 
question  in  what  circumstances  fraud  is  presumed  and  the  dis- 
cussion of  the  various  sorts  of  extra-legal  fraud  lie  outside  of  its 
scope. 

2.  The  Effects  of  Fraud. 

§  225.  Aotionable»  Inyalidating  and  giuMi^Invalidating  Fraud. 
Different  kinds  of  fraud  have  di£Perent  effects.  We  may  distingnish 
three  kinds  or  d^rees.  The  first  will  support  a  direct  action  for 
damages.  It  may  be  called  actionable  fi^ud.  It  is  firaud  in  the 
fiiUest  sense. 

The  next,  though  no  direct  action  for  damages  will  lie,  is  sufficient 
to  invalidate  most  transactions  made  under  its  infiuence,  and  henoe 
we  may  give  it  the  name  of  invalidating  fraud.'  It  also  has  other 
effects,  such  as  creating  an  estoppel  in  paisy  excusing  the  performance 
of  a  condition  precedent,  justifying  what  would  otherwise  be  con- 
tributory negligence,^  or  even  making  a  transaction  binding  against 
the  wrong-doer  that  would  r^ularly  be  invalid.* 

Lastly,  courts  will  sometimes  refiise  specific  performance  of  a  con- 
tract because  of  some  misrepresentation  of  one  party  which  is  not 
enough  to  justify  a  rescission.  The  agreement  may  still  be  sued  on 
at  law.  This  is  the  lowest  degree  of  fi^ud,  where  it  almost  vanishes. 
If  a  name  is  needed,  we  may  call  it  Q^ttasi-invalidating  fraud. 

Each  of  the  first  two  kinds  includes  those  following.  If  a  fi^aud 
is  gross  enough  to  be  actionable,  it  will  have  all  the  other  effects. 
The  duties  not  to  commit  invalidating  and  Q^ita^invalidating  fi^aud 
are  imperfect.  There  is  a  strong  tendency,  due  partly  to  the  same 
reluctance  to  use  harsh  language  which  I  have  already  spoken  of,  to 
confine  the  name  of  fraud  to  actionable  fraud.  A  recent  but  already 
well-known  work  on  Contracts,*  treats  Fraud  and  Misrepresentation 

^See312. 

« M'lntoflh  V.  Qt.  West.  Rj.  Co.,  18  L.  J.  Ch.  94 ;  Aff.  on  App.,  19  L.  J.  Ch.  374; 
S.  C,  2  Mac.  &  G.  74. 
'  Batson  v.  Donoyan,  4  B.  &  Aid.  21. 
*  Kerr  211,  212 ;  Benton  v.  Pratt,  2  Wend.  385.  »  Poll.  Oont. 


THE.  EPPECrre  OP  FRAUD.  207 

♦ 

— L  e.,  non-fMTtionable  misrepresentation — separately.  Charges  of 
fraud  in  bills  in  equity  which  cannot  be  sustained  by  proof  of 
actionable  firaud  are  viewed  with  disapprobation  by  the  judges.^ 
So  far  as  this  relates  to  pleading  merely  and  has  the  purpose  of 
sparing  the  feelings  of  litigants,  it  is  not  to  be  found  fault  with. 
For  a  purpose  of  such  practical  importance  slight  departures  from 
technical  accuracy  of  statement  may  well  be  allowed.  But  to  refuse 
the  name  fraud  to  all  non-actionable  fraud  in  the  terminology  of  the 
sabstantive  law,  would  be  an  undesirable  disassociation  of  things  that 
ought  to  be  treated  of  together. 

§  226.  I>trect  and  Indirect  Effects  of  Fraud.  The  direct  and 
proper  effects  of  fraud  must  be  distinguished  from  its  indirect  and 
incidental  ones.  .  Fraud  which  is  not  per  se  actionable  may  indirectly 
^ve  rise  to  an  action.  Thus  if  chattels  are  bought  by  fraud  and 
the  sale  is  afterwards  rescinded,  trover  or  replevin  may  lie  for  them ; 
not  however  directly  for  the  fraud,  but  for  the  wrongftil  detention 
of  the  things  after  the  right  to  detain  them  has,  owing  to  the  fraud, 
been  put  an  end  to.  Actions  for  an  account  often  have  this  relation 
to  firand.  If  a  person  is  induced  to  execute  an  instrument,  as  a 
deed,  without  negligence,  by  a  fraudulent  representation  that  it  is 
something  of  a  very  different  character,  it  is  void  even  in  the  hands 
of  an  innocent  party,  not  for  fraud  directly,  which  would  only 
make  it  voidable  and  not  even  that  against  all  persons,  but  for  want 
of  consent,  which  in  turn  was  caused  by  the  fraud.^ 

n.— MISREPRESENTATION. 

§  227.  The  Scope  of  the  Discussion.  The  question  which  we 
are  to  discuss  is  simply:  What  is  fraudulent  misrepresentation? 
There  are  several  matters  usually  treated  of  in  connection  with  the 
subject  of  misrepresentation  which  I  shall  pass  over  because  they 
are  not  a  part  of  this  question;  for  instance,  the  connection  of  the 
misrepresentation  with  the  damage,  its  materiality,  the  effect  of  n^- 
ligenoe  on  the  part  of  the  person  to  whom  it  is  made,  or  of  his  draw- 
ing an  inference  which  it  is  unreasonable  for  him  to  draw  Irom 
the  words  or  conduct  of  the  other  and  thus  contributing  to  his  own 
misleading,  or  of  his  not  being  in  fact  deceived  at  all.     There  may 

'  Poll.  Gont.  518 ;  Parker  v.  McKenna,  10  Ch.  D.  96, 123, 125. 
'Thoroughgood's  Case,  2  Rep.  9,  b;  Foster  v,  MacKinnon,  38  L.  J.  G.  P.  310; 
8.  C,  L.  R.  4  C.  P.  704. 
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be  a  iraudulent  misrepresentation  which  has  no  l^al  effects  because 
of  the  presence  or  absence  of  some  other  element.  Those  cases  fidl 
nnder  the  general  head  of  wrongs  or  of  the  proximateness  of  damages.^ 
Also  it  is  important  to  distinguish  carefully  between  a  fraudulent 
misrepresentation  and  a  condition  precedent,  a  warranty  or  a  mis- 
statement in  making  a  contract  which  prevents  a  true  agreement 
from  being  formed  at  all,  especially  as  the  effects  of  all  of  them  upon 
the  validity  of  a  transaction  may  be  apparently  or  practically  the 
same,  and  the  same  words  used  by  one  party  to  the  other  may 
amount  at  the  same  time  to  more  than  one  of  these. 

1.  To  WHOM  THE  Representation  is  Directed. 

§  228.  The  Oeneral  Bule  as  to  Direction.  The  repres^tation 
must  be  directed  to  some  person  or  persons.  If  it  come  in  any  way 
to  the  knowledge  of  any  other  person,  to  whom  it  was  not  directed, 
it  is  not  fi^ud  in  relation  to  him  or  his  conduct.'  It  may  of  course 
be  directed  to  the  whole  public,  and  there  may  be  a  firaud  as  to  any 
one  who  is  deceived  by  it,  as  in  the  case  of  a  trade-mark  fi^udulentlj 
placed  upon  goods  where  it  has  no  right  to  be,  a  book  attempted  to 
be  palmed  off  upon  the  public  by  a  &lse  representation  that  it  was 
written  by  a  &vorite  author,^  an  incorrect  railroad  time-table,^  or  a 
fraudulent  advertisement  in  a  newspaper.'^  On  the  other  hand,  if 
it  reaches  the  person  to  whom  it  is  directed,  it  makes  no  diflferenoe 
through  how  long  and  circuitous  a  channel  it  gets  there.^ 

§  229.  Direction  Implies  Intent.  The  direction  of  a  representa- 
tion to  a  person  means  an  intention  at  the  time  of  making  it  that 
it  shall  come  to  his  knowledge.  Mere  willingness  to  have  it  come 
and  belief  that  it  probably  will — L  e.,  recklessness  or  the  fact  that 
the  making  the  representation  is  unreasonable  in  this  respect — are 
not  enough.  This  proposition  seems  to  be  ftdly  borne  out  by  the 
case  of  Peek  v.  Gumey,  cited  in  the  last  preceding  chapter,^  which 

^See}564. 

«  aarke  v.  Dickson,  6  C.  B.  N.  S.  463 ;  8.  C,  28  L.  J.  C.  P.  226 ;  Swift  v.  Win- 
terbotham,  42  L.  J.  Q.  B.  Ill ;  S.  C,  L.  R.  8  Q.  B.  244 ;  Peek  v,  Gurney,  43  L.  J. 
Ch.  19 ;  S.  C,  L.  R.  6  E.  &  I.  App.  377 ;  Smither  r.  Calvert,  44  Ind.  242 ;  Kinney 
«.  Whiton,  44  Conn.  262. 

» Wright  V,  Tallifi,  14  L.  J.  C.  P.  283. 

*  Denton  v.  Gt.  North.  By.  Co.,  26  L.  J.  Q.  B.  129 ;  8.  C,  6  El.  &  Bl.  860. 

*  Richardson  r.  Sylvester,  L.  R.  9  Q.  B.  34 ;  S.  C,  43  L.  J.  Q.  B.  1. 
'Sykes  9,  Sykes,  3  B.  &  C.  641 ;  Swift  v.  Winterbotham,  supra. 
'See  J  211. 
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overraled  two  previous  cases  that  had  maintained  the  opposite  view.^ 
In  Swift  V.  Winterbotham '  the  plaintiff  was  a  customer  of  the 
Sheffield  Bank.  He  requested  the  bank  to  inquire  of  the  defendants 
about  the  solvency  of  a  third  person^  which  the  bank  did.  The 
defendants  made  a  fraudulent  misrepresentation  to  the  bank^  who 
repeated  it,  innocently,  to  the  plaintiff.  Acting  upon  this  the 
plaintiff  was  damnified.  The  defendants  were  held  liable,  it  having 
been  proved  to  be  a  general  custom  for  banks  to  make  such  inquiries 
for  their  customers,  on  the  ground  that  the  representation  must  have 
been  intended  for  the  person,  whoever  he  was,  on  whose  account 
the  question  was  asked.  The  court  thought  that  the  defendants 
would  not  have  been  liable  for  the  consequences  of  the  bank's  com- 
municating the  same  information  to  another  customer.' 

This  case  was  decided  largely  upon  the  authority  of  Langridge  v. 
Levy,*  a  very  well-known  case,  as  to  the  real  ground  of  decision  of 
which  there  has  been  more  or  less  doubt  prevailing  ever  since  it  was 
decided.  On  analysis  it  does  not  seem  to  me  to  be  like  Swift  v. 
Winterbotham,  nor  on  the  other  hand  to  be  inconsistent  with  the 
principles  above  stated.  The  plaintiff's  &ther,  who  was  not  his 
agent,  bought  a  gun  from  the  defendant  as  a  gift  for  the  plaintiff. 
The  defendant  sold  the  gun  by  means  of  a  representation  to  the 
fiither  that  it  was  made  by  Nock,  and  was  safe  and  well  made,  which 
representation  was  fidse  and  known  to  the  defendant  when  he  made 
it  to  be  so.  The  plaintiff  used  the  gun,  which  burst,  owing  to  a 
defect  in  its  structure,  and  hurt  him.  He  then  brought  an  action 
on  the  case  against  the  defendant,  and  it  was  held  that  he  was  en- 
titled to  recover.  It  seems  to  have  been  assumed  by  the  court  that 
the  representation  was  communicated  to  the  plaintiff  and  acted  upon 
by  him  in  using  the  gun ;  and  the  judges  said  that  they  would  not 
express  any  opinion  as  to  what  they  would  have  held  had  this  not 
been  so,  and  had  the  plaintiff  been  a  person  not  in  the  defendant's 
contemplation  when  he  made  the  representation.  The  decision 
appears  to  have  been  put  on  the  ground  of  a  fraudulent  misrepre- 
sentation made  by  the  defendant  to  the  plaintiff.     But  it  does  not 

^Bedford  v.  Bagshaw,  29  L.  J.  Ex.  59 ;  S.  C,  4  H.  <&  N.  53S ;  Bagshaw  v.  Sey- 
mour, 29  L.  J.  Ex.  62,  note. 

*  See  p.  208,  note  2. 

'See  abo  The  Eaton,  Cole  &  Bomham  Go.  v,  Avery,  83  N.  Y.  31. 

*6  L.  J.  Ex.  137 ;  S.  C,  2  M.  &  W.  519 ;  S.  C,  in  Exch.  Cham.,  <ii6.  wm.  Levi 
f.  Langridge,  7  L,  J.  Ex,  387;  S.  C,  4  M.  A  W.  337. 
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appear  that  the  defendant  had  any  intention  to  deceive  the  plain- 
tiff. There  is  not  even  ground  for  a  presumption  of  tad  to 
that  effect.  The  defendant  simply  desired  to  sell  the  gun.  If  the 
plaintiff's  father  bought  the  gun,  there  is  no  reason  to  suppose 
that  the  defendant  cared  a  rush  whether  he  gave  it  to  his  son  or 
threw  it  away ;  perhaps^  knowing  the  gun  to  be  dangerous,  he  would 
dven  as  a  man  of  ordinary  humanity  have  preferred  the  latter.  His 
intention  did  not  go  a  step  beyond  the  Other's  acts.  As  to  the  son 
the  defendant's  conduct  was  at  the  worst  reckless,  not  intentional 
wrong.  Hence  if  this  case  is  to  be  r^arded  as  one  of  deceit  practiced 
upon  the  plaintiff,  it  is  inconsistent  with  the  principle  that  direction 
implies  intent.  But  I  think  that  it  can  be  sustained  without 
resorting  to  this  view,  either  as  a  case  of  deceiving  a  third  person — 
the  &ther — and  so  leading  him  to  act  to  the  plaintiff's  damage, 
according  to  principles  to  be  explained  further  on  in  this  chapter,  or 
of  unreasonable  dealing  with  a  dangerous  thing  in  violation  of  the 
duties  in  §  412  or  §  413.  In  either  case  the  defendant's  state  of 
mind  towards  the  plaintiff  might  be  important  as  bearing  on  the 
question  whether  the  particular  duty  broken  by  the  defendant  was 
owed  to  the  plaintiff.^ 

2.  How  Representations  may  be  Made. 

§  230.  The  General  Principle.  A  representation  to  amount  to 
fraud  may  be  made  by  any  act  by  which  an  idea  can  be  conveyed  to 
another.  Words  are  not  necessary.  Delivering  an  article  to  a  car- 
rier and  using  art  to  disguise  its  true  character  with  an  intention  to 
deceive  him  and  thus  induce  him  to  take  it  at  a  lower  price/  using 
another's  trade-mark  to  pass  off  one's  own  goods  as  those  of  the 
owner  of  the  mark,^  painting  a  horse  to  make  the  buyer  think  that 
it  is  a  different  horse,^  making  fictitious  bids  at  auctions  through 
puffers,  whose  acts  are  imputed  to  their  employer,  so  that  others  are 
led  to  think  that  the  goods  are  in  demand,^  cutting  into  the  plain- 
tiff's gas  mains  and  abstracting  gas,  and  then  using  appliances  to 
cover  up  the  place  and  prevent  the  plaintiff  from  finding  it  out 

■ 

1  See  2  533,  et  9eq. 

*  BatBon  v.  Donovan,  4  B.  <Se  Aid.  21 ;  Holl.  159. 

•Bykes  v.  Sykes,  3  B.  <&  G.  541. 

«  Holmes  v.  Sixsmith,  21  L.  J.  Ex.  312 ;  S.  C,  7  Ex.  802. 

•Green  v.  Baverstock,  32  L.  J.  C.  P.  181 ;  8.  C,  14  C.  B.  N.  8.  204. 
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antil  the  claim  should  be  barred  by  the  statute  of  limitations/  are 
examples. 

A  fraudulent  misrepresentation  may  be  made  by  words  which  are 
literally  true,  if  they  are  intended  to  convey— or  perhaps  are  even 
unreasonably  likely  to  convey* — a  fidse  impression.*  It  has  passed 
into  a  proverb,  that  a  half  truth  is  the  worst  of  lies.  In  M oens  v. 
Heyworth*  Alderson,  B.,  illustrated  this  "by  an  anecdote  of  a 
very  eminent  ambassador,  Sir  Henry  Wotten,  who,  when  he  was 
asked  what  advice  he  would  give  to  a  young  diplomat  going  to  a 
foreign  court,  said :  ^I  have  found  it  best  always  to  tell  the  truth, 
88  they  will  never  believe  anything  an  ambassador  says,  so  you  are  sure 
to  deceive  them.'  Now,  Sir  Henry  Wotten  meant  that  he  should 
tell  a  lie.  This,  no  doubt,  was  only  said  as  a  witticism,  but  it  illus* 
trates  my  meaning."  On  the  other  hand  it  is  not  fraud  to  use 
language  literally  untrue  with  no  intention  to  convey  an  untrue 
meaning,^  unless  perhaps  there  in  an  unreasonable  risk  of  conveying 
rach  a  meaning.*  It  is  the  meaning  that  is  important,  not  its  cloth- 
ing of  words. 

§  231.  Silence  or  Concealment.  As  a  general  rule  mere  silence 
or  omission  to  act  or  speak  does  not  amount  to  fraudulent  misrep- 
resentation. Thus  if  A  knows  that  there  is  a  mine  upon  the  land  of 
B,  of  which  he  knows  B  to  be  ignorant,  and  concealing  the  fact  pur- 
chases the  land  for  what  it  would  be  worth  without  the  mine,  the 
concealment  is  not  an  actionable  nor  invalidating  fraud.^  A  leading 
case  is  Laidlaw  v.  Organ.^  There  the  sellers  of  tobacco  asked  the 
buyers  whether  there  was  any  news  affecting  the  price.  The  buyers 
knew  that  news  had  just  come  of  peace  having  been  concluded  be- 
tween the  United  States  and  Great  Britain,  but  the  sellers  did  not 
know.  The  buyers  gave  no  answer,  and  the  sale  was  effected.  The 
concealment  was  held  not  to  be  fraudulent,  Marshall,  Ch.  J.,  re- 
marking: ^'It  would  be  difficult  to  circumscribe  the  contrary  doc- 

^  Imperial  Gas  Co.  o.  London  Gh&s  Co.  23  L.  J.  Ex.  303 ;  S.  C,  10  Ex.  39. 

'SeegabdiY.3,tn/m. 

■  Taylor  r.  ABhton,  12  L.  J.  Ex.  363 ;  S.  C,  11  M.  &  W.  401 ;  Denny  v.  Oilman, 
26  Me.  149;  Eke  v.  Else,  41  L.  J.  Ch.  213;  S.  C,  L.  B.  13  Eq.  196;  Mulligan  t. 
Bailey,  28  6a.  507. 

♦  10  L.  J.  Ex.  177 ;  8.  C,  10  M.  &  W.  147. 

*Manball  v.  Roes,  39  L.  J.  Ch.  225;  S.  C,  L.  B.  8  Eq.  615. 

•See8abdiv.3,tn^ 

^FoxB.  Mackreth,  2  Bro.  Ch.  400;  8.  C,  1  W.  &  T.  L.  C.  115. 

•2  Wheat  178. 
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trine  within  proper  limits,  where  the  means  of  intelUgenoe  are  equally 
accessible  to  both  parties."^  However,  the  rule  is  undoubtedly 
subject  to  some  exceptions.  These  are  sometimes  expressed  in  a 
very  unsatisfactory  manner.  Thus  Judge  Story  says  that  '^  ondae 
concealment,  which  amounts  to  a  fraud  in  the  sense  of  a  court  of 
equity,  and  for  which  it  will  grant  reUef,  is  the  non-disdosure  of 
those  facts  and  circumstances,  which  one  party  is  under  some  l^al 
or  equitable  obligation  to  communicate  to  the  other ;  and  which  the 
latter  has  a  right  not  merely  inforo  coMfdentioi,  but  juris  etdkjure 
to  know.'"  This  is  of  no  use  at  all,  because  it  omits  entirely  the 
very  matter  in  question,  viz. :  When  does  such  an  obligation  exist? 
It  is  a  waste  of  words  to  say  that  when  a  party  is  not  bound  to  dis- 
close he  need  not  disclose.  That  obligation,  when  it  exists,  is  of 
course  the  very  duty  whose  breach  is  called  fraud ;  so  that  the  asser- 
tion simply  is,  that  silence  which  is  a  breach  of  a  duty  not  to  commit 
fraud,  is  fraudulent.  The  exceptions,  or  what  have  been  regarded  as 
:such,  to  the  general  rule  can  perhaps  be  arranged  as  in  the  following 
sections ;  but  the  subject  is  not  free  from  difficulties  nor  are  the 
authorities  entirely  harmonious. 

§  232.  Abaenoe  of  any  Agreement.  In  order  to  make  an  agree- 
ment the  parties  must  consent  to  the  same  things— consent  here 
meaning  of  course  such  consent  as  is  sufficiently  manifested  by  the 
parties.'  If  the  consent  is  to  different  things  there  is  no  agreement 
Thus  if  A  contracts  to  take  ice  of  B  through  the  season,  and  B  dur- 
ing the  season  sells  out  his  business  to  C,  who  continues  to  supply  A 
^ith  ice,  A  not  knowing  of  the  change,  there  is  no  contract  between 
.A  and  C  to  pay  for  the  ice  delivered  by  C*  Here  the  misunder- 
.  standing  is  as  to  the  person  of  the  other  contracting  party.  It  may 
.also  be  as  to  the  nature  of  the  transaction,^  or  as  to  the  subject- 
jnatter.*     This  latter  occurs  very  often  in  r^ard  to  the  qualities  or 

>  Sce;alflo  Horafall  v,  ThomBB,  31  L.  J.  Ex.  322 ;  S.  C,  1  H.  &  G.  90;  North  Brit 
Ins.  Co.  V.  Lloyd,  24  L.  J.  Ex.  14;  Lee  r.  Jones,  34  L.  J.  C.  P.  131 ;  S.  C,  17  G R 
N.  S.  482;  Peek  v.  Gurney,  43  L.  J.  Ch.  19;  S.  C,  L.  B.  6  K  &  I.  App.  377 ;  Baker 
V.  Cartwright,  30  L.  J.  C.  P.  364;   S.  C,  10  C.  B.  N.  8.  124 ;  Smith  v,  Hughes,  L. 

JK.  6  Q.  B.  597 ;  S.  C,  40  L.  J.  Q.  B.  221 ;  Berkshire  Mut.  Fire  Ins.  Go.  v.  Stuigis,  13 
Gray  177. 

'^  1  Story  Eq.  {  207.   See  also  opinion  of  Lord  Ghelmsford  in  Peek  v.  Ghuney,  MprO) 
note  1. 

>  Holmes  309. 

^Boston  Ice  Co.  v.  Potter,  123  Mass.  28.    See  also  Boulton  v.  Jones,  2  H.  &  N. 
564;  S.  G.,  27  L.  J.  Ex.  117. 
*  See  p.  207,  note  2.  •  Poll.  Gont.  413. 
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attribates  of  the  thing  which  forms  the  subject-matter  of  the  agree- 
ment The  qualities  hy  which  the  parties  describe  the  thing  may 
become  part  of  the  very  essence  of  the  agreement.  If  then  it  turns 
ont  that  the  supposed  qualities  do  not  ei^ist  in  the  supposed  conjunc- 
tion, that  is,  that  there  is  no  such  thing  as  was  agreed  about,  the 
agreement  &lls  to  the  ground  for  want  of  essential  elements.  Thus 
there  is  a  contract  to  sell  and  buy  ^Hhese  barrels  of  mackerel/'  and 
the  barrels  turn  out  to  contain  salt,  the  contract  is  probably  void,  or, 
more  correctly  speaking,  there  is  no  contract.^  The  two  attributes 
of  being  '^ these"  barrels  and  of  containing  mackerel  were  in  their 
oo-existence  made  by  the  will  of  the  parties  essential  elements  of  the 
oontract,  and  they  do  not  co-exist. 

Such  an  abortive  i^reement,  though  wholly  void,  may  closely  re- 
semble an  agreement  that  is  voidable  for  fraud  and  may  easily  be 
mistaken  for  the  latter,  especially  if  one  party  knows  the  true  state 
of  the  case  and  conceals  it  firom  the  other,  and  so  makes  possible  the 
misunderstanding.  By  such  conduct  he  may  even  estop  himself  to 
assert  that  the  £eu^  were  not  as  the  other  party  believed  them  to  be, 
and  so  the  contract  will  become  practically  not  void  but  voidable  at 
the  latter  party's  option,  just  as  it  would  if  the  concealment  were  a 
fraud.  But  conduct  sufficient  to  create  an  estoppel  in  pais  is  not 
neoessarily  fraudulent,  or  if  it  is,  it  is  a  peculiar  kind  of  fraud  neither 
actionable  nor  generally  invalidating.  It  is  to  this  class  of  cases 
that  the  remarks  of  Judge  Story  seem  to  properly  relate,  where  he 
says  that  the  principle  contained  in  the  passage  quoted  in  the  last 
preceding  section  *^  would  apply  to  a  case  where  the  vendor  should 
sell  a  house  situated  in  a  distant  town,  which  he  knew  at  the  time  to 
be  burnt  down,  and  of  which  feet  the  vendee  was  ignorant ;  for  it  is 
impossible  to  suppose,  that  the  actual  existence  of  the  house  should 
not  be  understood  by  the  vendee  as  implied  on  the  part  of  the  vendor, 
at  the  time  of  the  bargain."'  Again  he  adds :  '^ These  latter  cases 
are  founded  upon  circumstances  intrinsic  in  the  contract,  and  consti- 
tuting its  essence.  And  there  is  often  a  material  distinction  between 
orcomstances  which  are  intrinsic  and  form  the  very  ingredients  of 
the  contract,  and  circumstances  which  are  extrinsic  and  form  no  part 
of  it,  although  they  may  create  inducements  to  enter  into  it,  or  affect 
the  value  or  price  of  the  thing  sold.  Intrinsic  circumstances  are 
properly  those  which  belong  to  the  nature,  character,  condition,  title, 
safety,  use  or  enjoyment,  etc.,  of  the  subject-matter  of  the  contract ; 

>  Holmes  310.  *  1  Story  £q.  I  209. 
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such  as  natural  or  artificial  defects  in  the  subject-matter.  Ebctrinsic 
circumstances  are  properly  those  which  are  accidentally  connected  with 
it,  or  rather  bear  upon  it,  at  the  time  of  the  contract,  and  may  aiha&ce 
or  diminish  its  value  or  price,  or  operate  as  a  motive  to  make  or 
decline  the  contract ;  such  as  &cts  respecting  the  occurrence  of  peace 
or  war,  the  rise  or  &11  of  markets,  the  character  of  the  neighborhood, 
the  increase  or  diminution  of  duties,  or  like  circumstances."  '  It  is 
hard  to  see  how  this  distinction  can  be  of  any  value  in  case  of  fraud 
in  the  proper  sense,  though  it  may  be  of  the  greatest  importance  in 
determining  the  effect  upon  the  formation  of  the  contract  of  a  mere 
misunderotanding. 

§  233.  Active  Concealment.  What  is  called  ^^  active  conceal- 
ment "  may  amount  to  fraud,  which  is  where  acts  are  done  to  pre- 
vent the  other  party  from  getting  at  the  truth.  This  is,  of  course, 
always  accompanied  by  concealment ;  but  it  is  not  the  concealment  as 
such  but  the  acts  and  the  concealment  together  that  have  the  eflfect  of 
fraud.  Udell  v.  Atherton,'  will  serve  as  an  example  of  this, 
where  the  seller  of  a  log  of  mahogany  turned  it  over  so  as  to  bring  a 
defective  spot  underneath.  Also  there  may  be  a  representation  by 
•words  or  acts  of  a  part  of  the  &cts  and  a  concealment  of  the  remain- 
der, the  whole  effect  being  that  of  a  ^Isehood,  though  all  that  is  said 
be  literally  true;^  ^'the  withholding  of  that  yrhidx  is  not  stated 
makes  that  which  is  stated  absolutely  fidse.''  ^  Very  slight  drcum- 
stances  may  be  sufficient  to  constitute  fituid  of  this  kind. 

§  234.  Bepresentations  Implied  in  the  Nature  of  the  Transac* 
tion.  When  the  nature  of  a  transaction  is  such  as  to  necessarily 
imply  the  existence  of  a  certain  &ct,  so  that  if  the  fact  does  not  exist 
the  transaction  becomes  purposeless  or  nugatory  or  its  principal  ob- 
ject will  obviously  not  be  attained,  the  entering  into  sudii  a  transao* 
tion  may  by  a  fair  construction  be  taken  as  an  implied  representation 
that  such  &ct  exists,  or  at  least  that  the  party  believes  it  to  exist.^ 
It  is  very  difficult  to  lay  down  any  precise  rules  for  sudi  cases. 

1  Story  Eq.  I  210.  •  7  H.  &  N.  172;  S.  C,  30  L.  J.  Ex.  337. 

»  Kidney  v.  Stoddard,  7  Mete.  262;  Allen  v,  Addington,  7  Wend.  10;  8.  C,  11 
Wend.  374. 

«  Peek  V  Gorney,  43  L.  J.  Ch.  19;  S.  C,  L.  B.  6  R  A  I.  App.  877 ;  Opinion  of 
Lord  Cairns. 

*  Carter r.  Boehm,  3  Burr.  1910;  Lee  v,  Jones,  17  C.  B.  N.  8.  482;  S.  C,  34  L.  J. 
C.  P.  131 ;  PhUips  v.  FoxaU,  L.  R.  7  Q.  B.  666 ;  S.  C,  41  L.  J.  Q.  B.  293 ;  Smith  «. 
Hughes,  L.  B.  6  Qi  B.  679;  S.  C,  40  L.  J.  Q.  B.  221 ;  Mangles  v.  Dixon,  3  H.  L. 
702. 
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Probably  the  question  will  in  general  have  to  be  left  as  one  of 
corial  &ct  very  much  in  the  discretion  of  the  court.  For  example^ 
it  may  be  fraud  for  the  seller  of  a  check  not  to  disclose  the  &ct  that 
another  check  of  the  same  person,  drawn  on  the  same  bank,  had  just 
been  protested/  or  for  the  holder  of  a  post-dated  check  to  allow  the 
banker,  who  has  no  fonds  of  the  drawer  in  his  hands,  to  pay  it,  in 
ignorance  that  the  drawer  had  become  insolvent.*  In  Bank  of  the 
Bq)ablic  r.  Baxter,'  a  person  in  good  credit  and  solvent  had  been 
accustomed  to  have  his  checks  for  the  day  certified  good  by  the  teller 
of  the  bank  in  the  morning.  He  continued  this  course  after  he  had 
become  hopelessly  insolvent.  This  was  held  fraudulent,  as  amount* 
ing  to  a  representation  of  solvency.  So  where  a  bank  gave  a  guar- 
anty on  behalf  of  a  customer  for  goods  sold  to  him,  with  a  contract 
that  the  claim  should  be  paid  in  preference  to  any  claim  except 
debts  due  to  the  bank,  but  concealed  the  fact  that  he  was  then 
indebted  to  the  bank  to  such  an  amount  as  to  render  the  guaranty 
illusory,  this  was  held  a  fraud.^  The  cases  are  in  conflict  as  to 
whether,  when  a  thing  is  bought,  to  the  vendor's  knowledge,  for  a 
particular  purpose,  there  is  an  implied  warranty  of  fitness  for  that 
purpose ;  but  the  weight  of  authority  seems  to  be  that  there  is  not.^ 
However  that  may  be  with  a  warranty,  where  the  vendor,  if  liable  at 
all,  would  be  liable  even  though  he  did  not  know  of  the  defect,  there  are 
strong  grounds  for  holding  that  there  may  be  in  such  cases  an  implied 
representation,  which  if  known  to  be  fidse  would  be  fraudulent.^ 

In  French  v.  Vining,^  the  defendant  owned  a  quantity  of  hay 
upon  which  a  poisonous  substance  had  been  spilt.  He  sold  it  to  the 
plaintiff  without  disclosing  the  &ct,  and  the  plaintiff  fed  it  to  his 
cow,  thus  causing  her  death.  It  was  held  that  the  defendant  was 
liable  in  an  action  at  law  for  fraud.  ''  Deceit,"  the  court  said,  ^^may 
wmedmes  take  a  negative  form,  and  there  may  be  draomstances  in 
which  silence  would  have  all  the  legal  characteristics  of  actual  mis* 
representation.  There  are  cases  in  which  it  is  laid  down  that  in  the 
sale  of  provisions  for  domestic  use  there  is  an  implied  warranty  of 
their  wholesomeness.     *      *      *    And  it  is  perfectly  well  settled 

'  Brown  V.  Montgomery,  20  N.  Y.  287. 

'  Martin  v.  Morgan,  1  Brod.  &  Bing.  289.  *  31  Yt  101. 

«  Barwidc  v.  English  Joint  Stodc  Bank,  L.  B.  2  Ex.  259 ;  36  L.  J.  Ex.  147. 
*Keate  v.  Ettrl  Ouiogan,  20  L.  J.  C.  P.  76;  S.  C,  10  C.  B.  591;  2  Kent  Oom^ 
LecL  39,  p.  478,  note;  p.  479,  note  (c). 
*  2  Kent.  Com.  482.  U02  M«i.  182 ;  8.  C,  3  Am.  Bep.  440. 
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that  there  is  an  implied  warranty,  in  r^ard  to  mann&ctared  artides 
purchased  for  a  particular  use,  which  is  made  known  at  the  time  of 
the  sale  to  the  vendor,  that  they  are  reasonably  fit  for  the  use  for 
which  they  are  purchased.  It  may  perhaps  be  more  accurate  to  say, 
that,  independently  of  any  express  and  formal  stipulation,  the  rela- 
tion of  the  buyer  to  the  seller  may  be  of  such  a  character  as  to  impose  a 
duty  upon  the  seller,  differing  very  little  from  a  warranty.  The 
circumstances  attending  the  sale  may  be  equivalent  to  a  distinct  affir- 
mation on  his  part  as  to  the  quality  of  the  thing  sold.  A  grocer,  for 
instance,  who  sells  at  retail,  may  be  presiuned  to  have  some  general 
notion  of  the  uses  which  his  customers  will  probably  make  of  the 
articles  which  they  buy  of  him."  If  they  buy  flour  or  sugar,  he 
impliedly  represents,  as  the  court  thought,  that  these  are  fit  for  use, 
and  a  misrepresentation  in  this  respect  will  be  ground  for  an  action 
for  deceit.  Here  the  plaintiff  bought  hay  in  small  quantities,  and 
the  defendant  must  be  considered  as  having  some  notice  for  what  use 
he  bought.  The  sale  was  equivalent  to  a  representation  that  it  was 
fit  for  that  use.  Notwithstanding  some  expressions  in  the  opinion, 
it  is  plain  that  the  case  was  not  decided  on  the  ground  of  any  implied 
warranty,  because  the  court  held  that  the  sdenier  was  a  material  part 
of  the  plaintiff's  case,  and  an  important  part  of  the  discussion  was  as 
to  whether  it  was  sufficiently  proved. 

§  235.  PersonB  in  Fiduciary  Belationa.  When  parties  stand 
in  a  fiduciary  relation  to  each  other  and  enter  into  any  agreement 
touching  the  subject-matter  of  the  relation,  or  where  the  circum- 
stances are  such  as  to  raise  a  \eg0l  presumption  of  undue  influence 
by  one  party  over  the  other  in  relation  to  the  transaction,^  conceal- 
ment by  the  party  trusted  or  against  whom  the  presumption  is  raised 
will  be  invalidating  fraud.^  That  is,  the  same  fiwsts  whidi  give  rise 
to  a  merely  prima /ocie  presumption  of  undue  influence,  for  instance, 
the  relation  between  a  former  guardian  and  his  ward  just  come  of 
age,'  may  make  it  absolutely  necessary  to  practice  no  concealment 
in  matters  material  if  the  agreement  is  to  stand. 

The  learned  editor  of  the  tenth  edition  of  Story's  Equity  Juris- 
prudence says  that  the  exception  to  the  rule  as  to  silence  or  oon- 

iSee2  268. 

»  Segrave  v,  Kirwin,  1  Beat.  67 ;  Harbidge  v.  Wogan,  16  L.  J.  Ch.  281 ;  Rsher  tf. 
Badlong,  10  B.  I.  626 ;  Sommers  v.  Griffitha,  36  Beav.  27 ;  Tate  v.  WiUiamson,  L. 
B.  2  Ch.  66. 

>  Archer  v.  Hadson,  7  Beavan  661 ;  Wright  v.  Vandetplank,  8  DoG.  M.  A  G.  133. 
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oealment  that  prevails  when  there  is  a  fiduciary  relation  between  the 
parties,  prevails  also  ^^  in  morals,  and  in  law,  when  there  is  a  special 
confidence,  in  &ct,  between  the  parties,  whether  it  arises  from  a 
peculiar  relation  or  not.  And  one  who  takes  advantage  of  such 
special  confidence  to  deceive  and  damage  another,  although  he  is  able 
to  effect  it  by  mere  silence,  is  none  the  less  liable  to  an  action.  This 
is  the  uniform  language  of  the  English  books  upon  the  subject.'^  ^ 
This  doctrine  is  consonant  to  justice  and  undoubtedly  is  that  towards 
which  the  course  of  decisions  tends.  Most  of  the  actual  decisions, 
however,  cited  by  the  editor  in  support  of  the  proposition  laid  down 
by  him  will  be  found  to  fall  under  other  principles.  Some  of  them 
I  have  already  cited.  The  strongest  is  perhaps  Hill  v.  Gray.'  There 
the  plaintiff's  agent  for  the  sale  of  a  picture  by  Claude  refused  to 
tdl  the  defendant  who  the  owner  was,  and  allowed  him  to  go  on 
and  buy  it,  knowing  that  he  believed  the  owner  to  be  Sir  Felix 
Agar,  a  person  skillftd  in  judging  of  pictures.  Lord  EUenborough, 
nonsuiting  the  plaintiff  in  an  action  for  the  price,  said:  ^^  Although 
it  was  the  finest  picture  Claude  ever  painted,  it  must  not  be  sold 
under  a  deception.  The  agent  ought  to  have  cautiously  adhered  to 
his  stipulation,  that  he  should  not  communicate  the  name  of  the  pro- 
prietor, and  not  to  have  let  in  a  suspicion  on  the  part  of  the  pur- 
chaser, which  he  knew  enhanced  the  price.  He  saw  that  the 
defendant  had  fidlen  into  a  delusion  in  supposing  the  picture  to  be 
Sir  Felix  Agar's,  and  yet  he  did  not  remove  it.''  I  have  not  access 
to  this  case,  but  from  the  manner  in  which  it  is  treated  by  later 
authorities  I  am  led  to  suppose  that  there  was  some  active  mis- 
representation by  words  or  conduct.  Chancellor  Kent  cites  it  in 
8a{^rt  of  the  proposition  that  if  the  seller  '^by  his  acts"  pro- 
duces a  fieilfie  impression  on  the  mind  of  the  buyer,  he  may  be  liable 
for  fraud  ;^  and  in  Keats  v.  Earl  Cadogan,^  where  the  question  was 
whether  a  lessor  was  liable  for  not  disclosing  to  the  lessee  the  dan- 

^1  BUxtj  £q.  I  212,  a;  citing:  Martin  v,  Morgan,  1  Brod.  &  Bing.  289;  BulL  N. 
P. 30;  Chittj  Cont  (Perkins's  Ed.  1860)  753;  2  Black.  Com.  451,  Christian's  note; 
Hammond,  N.  P.  328;  2  Kent  Com.  482,  n.  (This  last  is  doubted  in  1  Story  Eq.  { 
287);  Keats  v.  Earl  Oidogan,  2  Eng.  Law  &  Eq.  318;  S.  C,  20  L.  J.  C.  P.  76;  Hill 
f.6ny,  1  Stark. 434;  Vane  v.  Cobbold,  1  Ex.  797;  S.  C,  17  L.  J.  Ex.  97;  Laidlaw 
V.  Organ,  2  Wheat.  178;  Matthews  v,  BUaa,  22  Pick.  48;  Allen  v,  Addington,  7 
Wend.  10;  S.  C,  11  Wend.  374;  Bartlett  v.  Sabnon,  6  DeG.  M.  &  G.  33;  Owen  v. 
Homan,  3  MacN.  &  G.  378;  Squure  v,  Whitton,  1  H.  L.  333;  Pidcock  v.  Bishop,  3 
B.  ft  C.  605. 

'  Note  1,  Mpro.  '  Kent.  Com.,  p.  482.  ^  Note  1,  wpra. 
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gerons  condition  of  the  premises  let,  Jervis,  C.  J.,  remarked :  ''  I  felt, 
for  a  moment,  some  difficulty,  in  consequence  of  the  case  which  has 
been  cited,  Hill  v.  Gray;  from  the  first  reading  of  which  it  would 
appear,  that  Lord  EUenborough  had  there  decided,  that  merdy 
allowing  the  vendee  to  purchase  while  laboring  under  a  delusion 
with  regard  to  the  article  purchased,  was  sufficient  ground  for  set- 
ting aside  a  contract  of  sale  under  all  circumstances,  as  against  the 
vendor.  But  in  that  case  there  appears  to  have  been  a  positive 
aggressive  deceit.'' 

If  there  be  any  such  exception  to  the  general  principle,  it  must  rest 
on  the  ground  of  one  party  having  spedal  means  of  knowledge  to 
which  the  other  has  not  access,  and  the  circumstances  being  sudi 
that  the  latter  reasonably  trusts  to  the  former  for  information,  while 
the  former  knows  or  ought  to  know  of  such  confidence  and  of  the 
other's  ignorance.^  I  have  not,  however,  been  able  to  find  any 
decided  case  that  actually  goes  so  fitr  as  this,  and  cannot  be  others 
wise  explained.  The  exception,  if  established,  would  apply  to  many 
cases  which,  as  to  the  question  of  warranty,  fisdl  under  the  principle 
oaoeat  emptor y  and,  since  fraud  would  be  as  effectual  a  ground  of 
action  as  breach  of  warranty,  would  practically  trench  upon  the 
ground  covered  by  that  principle.  Perhaps  the  conflict  among  the 
decisions  under  the  head  of  caveat  emptor  may  be  partly  got  rid  of 
by  treating  some  of  them,  where  the  seller  has  been  held  liable,  as 
cases  of  fraud  rather  than  warranty.' 

§  236.  Strioter  Bole  in  Special  Classes  of  Contracts.  There 
are  a  few  special  classes  of  contracts  where  a  stricter  rule  prevails, 
and  mere  sUenoe  or  oonoadment  without  any  sort  of  active  iwer^ 
resentation  may  be  sufficient  to  invalidate.  Mr.  Pollock  mentions 
the  following  kinds  of  contracts  as  having  this  peculiarity  to  a 
greater  or  less  extent,  viz. :  marine  insurance,  suretyship,  sales  of 
land,  &mily  settlements  and  contracts  to  take  shares  in  com- 
panies.' 

§  237.  As  to  Speoiflo  Performance.  Mere  silence  as  to  a  material 
fiust  may  be  enough  to  induce  a  court  of  equity  to  refuse  specific  per- 
formance of  the  contract,  when  it  would  not  amount  to  actionable  or 
invalidating  fraud.  Chancellor  Kent  says  that  the  contract  to 
buy  land  with  a  mine  on  it  mentioned  in  §  231  would  not  be  spe- 
cifically enforced  in  equity.*      It  does  not  seem   necessary  here 

1 2  Kent  Com.  482.  *  2  Kent  Com.  479,  note  c. 

•  Poll.  Gont,  Ch.  iz.  «  2  Kent  Oom.  490, 491. 
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to  go  into  a  detailed  statemeat  of  what  oonoealment  will  have  this 
effect.^ 

§238.  MisrepreBentation  of  No  Importanoe.  Where  silence  is 
said  to  amount  to  fraudulent  misrepreaentationy  or  seems  to  at  first 
sighty  it  may  be  that  in  &ct  the  misrepresentation,  if  there  be  any, 
is  not  per  se  important  at  all,  the  fraud  belonging  to  some  other 
class,  as  in  Evans  v.  Edmonds,  cited  in  §  270,  where  the  concealment 
was  only  of  importance  as  going  to  show  that  the  hasband  did  not 
coDsent. 

3.  The  Intent  to  Deceive. 

§239.  Actual  Intent  Not  Necessary.  An  intention  to  deceive, 
in  the  proper  sense,  would  include  three  elements,  namely,  (1)  A 
desire  that  the  person  to  whom  the  representation  is  made  shall 
believe  it,  (2)  A  belief  that  he  will  believe  it,  these  two  elements 
together  making  up  a  simple  intention  that  the  representation 
shall  be  believed,  and  (3)  A  belief  that  the  representation  is  false, 
which  transforms  the  intention  from  a  simple  to  a  wrong  inten- 
tion. 

However  it  is  quite  plain  upon  examination  that  the  element  of 
desire  is  not  necessary  in  &aud.  It  has  been  decided,  for  instance, 
that  a  person  who  published  a  false  advertisement  that  a  certain  fiirm 
was  to  let,  and  thus  induced  the  plaintiff  to  incur  expense  and  loss 
of  time  in  going  to  see  it,  was  liable  to  the  plaintiff  in  an  action  for 
fraud.'  Now  surely  in  such  a  case  the  defendant  could  not  free 
himself  from  liability  by  proving  even  in  the  most  conclusive  man- 
ner that  he  had  no  desire  to  deceive  the  public  or  the  plaintiff  and 
would  have  preferred  that  no  one  should  have  believed  the  adver- 
tisement, but  merely  published  it  for  the  purpose  of  annoying  the 
owner  of  the  &rm.  Or  suppose  that  A  inquires  of  B  about  the 
solvency  of  C.  B  knows  that  C  is  entirely  insolvent  and  would  will- 
ingly tell  A  the  truth  about  it,  has  no  desire  whatever  to  deceive  A ; 
but  there  happens  to  be  some  third  person  present  before  whom  he  is 
not  willing  to  reveal  the  &cts.  Accordingly,  being  pressed  for  an 
answer,  he  assures  A  that  C  is  perfectly  solvent,  on  which  assurance 
A  acts  and  is  damnified.  There  can  be  no  doubt  that  this  would  be 
a  sufficient  intent  to  deceive  to  make  B  liable  to  A  for  a  fraud.  So, 
I  suppose  that  a  person  might  be  liable  for  words  spoken  in  jest  if 

^See  Vigere  v.  Pike,  SCI.&  Fin. 662,  645;  Kerr  290. 
*BicliardM>ii  «.  S^rlvester,  L.  R.  9  Q.  B.  34 ;  S.  C,  43  L.  J.  Q.  B.  1. 
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he  believed  that  thej  would  be  taken  seriously,  whether  he  desired 
them  to  be  so  taken  or  not. 

If  now  we  were  to  simply  omit  the  element  of  desire,  and  there- 
fore discard  true  intent,  to  which  desire  is  essential,  from  our  definition, 
we  should  have  remaining  as  the  essential  characteristics  of  fi^ud  two 
belief,  a  belief  that  the  representation  will  be  taken  as  true  by  the 
party  to  whom  it  is  addressed,  and  a  belief  that  it  is  false.  The  latter 
belief  in  the  fiill  sense  is  certainly  not  necessary.  It  is  enough  that 
the  maker  of  the  representation  does  not  believe  it  true,  whether  or  not 
he  goes  so  far  as  to  believe  it  false.^  I  think  also  that  it  is  safe  to 
assume  that  the  same  is  true  of  the  other  belief.  Making  this  cor- 
rection then,  we  should  say  that  in  order  that  a  misrepresentation 
may  be  innocent  the  maker  must  believe  that  the  other  party  will 
not  be  deceived  by  it,  that  is,  either  that  it  is  true  in  fact  or  that  it 
will  not  be  taken  to  be  so. 

As  to  actionable  fraud,  this  seems  to  be  the  criterion  adopted  by  the 
great  bulk  of  the  authorities.  And  for  the  present  we  may  confine 
our  discussion  to  actionable  fraud,  and  those  cases  where  the  same  role 
is  laid  down  a9  to  invalidating  fraud,  reserving  for  discussion  further 
on  the  question  how  far  all  non-actionable  frauds  &U  under  this  rule. 

The  immediate  inquiry  is :  What  is  the  nature  of  that  attitude  of 
the  party  towards  the  truth  of  his  representation  and  the  other  mat- 
ters necessary  to  be  believed  which  is  called  belief?  What  do  we 
mean  by  saying  that  the  maker  "  believes"  that  the  other  party  will 
not  be  deceived  by  the  representation  ? 

§  240.  The  Construction  of  the  Bepreaentation.  But  before 
going  on  to  that  question  a  preliminary  point  must  be  noticed.  The 
question  whether  the  maker  of  a  representation  believed  it  to  be  true 
may  occur  under  either  of  two  forms.  When  both  parties  under- 
stand the  representation  in  the  same  sense,  the  question  will  simply 
be:  Did  the  maker  believe  it  true  in  that  sense?  But  when  the 
person  to  whom  it  is  addressed  puts  a  construction  upon  it  which 
turns  it  into  an  assertion  of  something  which  the  maker  undoubtedly 
knew  or  believed  to  be  &lse,  then  the  inquiry  will  take  the  form : 
Did  the  maker  believe  that  it  would  be  taken  in  that  meaning?  A 
good  example  of  this  latter  sort  of  question  is  found  in  Mo^is  t^. 
Heyworth.*     There  the  defendants  sold  cofiee  to  the  plaintifi&  with 

^  Beebe  v.  Knapp,  28  Mich.  53 ;  Stone  v.  Dermey,  4  Mete.  151 ;  Rollins  t,  Hinks, 
41  L.  J.  Ch.  358;  S.  C,  L.  B.  13  £q.  355. 
>  10  L.  J.  Ex.  177 ;  S.  C,  10  M.  &  W.  147. 
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a  iq)reaentation  that  it  had  been  ^^  invoiced  to  the  [defendants]  as 
first  shipping  quality.''  It  had  been  so  invoiced  to  them  by  their  own 
agents  in  Rio ;  but  the  plaintiffs  understood  it  to  mean  that  it  had 
been  invoiced  thus  by  independent  vendors,  a  meaning  which  the 
defendants  never  intended  it  to  bear,  and  in  which  meaning  they  of 
coarse  knew  it  to  be  untrue,  so  that  if  the  representation  could  be 
taken  against  them  in  that  sense  it  would  be  a  fraud.^  When  a 
person  makes  an  assertion  positively  as  of  his  own  knowledge,  while 
jet  he  has  no  knowledge,  he  may  be  held  guilty  of  fraud,  even  though 
he  believes  the  &ct  asserted  to  be  true.'  But  this  is  upon  the  ground 
that  the  true  subject-matter  of  the  representation  is  not  the  existence 
of  the  objective  &ct,  but  of  his  knowledge  in  r^ard  to  it,  and  that 
he  believes  that  the  other  party  will  understand  him  to  assert  that 
he  has  such  knowledge.'  Accordingly  if  the  circumstances  are  such 
that  no  such  inference  can  properly  be  drawn,  as,  for  instance,  if  the 
subject  is  one  about  which  definite  knowledge  is  not  usually  attain- 
able, the  assertion  will  not  be  fraudulent.^  And  even  where  the 
representation  is  in  terms  as  to  the  party's  belief  only,  yet  if  the 
maker  is  known  to  possess  special  means  of  information  I  presume 
that  a  like  principle  would  apply,  and  in  some  circumstances  he 
might  be  held  liable  for  fraud  on  the  ground  that  he  had  led  the 
other  party  to  believe  that  he  had  formed  his  opinion  after  a  reason* 
able  use  of  such  means  of  knowledge.^  Also,  although  a  person 
who  makes  a  representation  as  to  his  own  opinion  or  belief  is  not 
goierally  bound  to  disclose  the  facts  on  which  his  opinion  is  formed, 
yet  he  must  not  keep  back  any  material  fact  which  he  knows  and 
which  tells  against  his  opinion  ''with  intent  to  deceive,"  i.  «.,  believ- 
ing that  the  disclosure  of  that  &ct  would  prevent  the  other  party 
fix)m  placing  confidence  in  the  opinion.*  All  of  these  instances 
depend  upon  the  same  principle,  namely,  that  the  maker  of  the  rep- 

'For  the  decision  in  this  case  see  {  244. 

'litchfield  V.  Hutchinson,  117  Mass.  195;  Rawlins  v.  Wickham,  28  L.  J.  Ch.  188; 
8.  C,  3  DeG.  &  J.  304 ;  Jn  re  Beese  Biver  Mining  Co.,  ex  fxuie  Smith,  36  L.  J.  Ch. 
618 ;  a  C,  L.  B.  2  Ch.  604 ;  Atty.  Gen.  v.  Bay,  43  L.  J.  Ch.  321 ;  S.  C,  L.  B.  9  Ch. 
397 ;  Prenzel  r.  Miller,  37  Ind.  1 ;  8.  C,  10  Am.  Bep.  62 ;  Smith  v,  Bichards,  13  Pet. 
2S,  and  see  next  note. 

'Manh  V.  Falker,  40  N.  Y.  662;  Cabot  v.  Christie,  42  Vt.  121 ;  S.  C,  1  Am. 
Bqi.  313 ;  Meyer  v.  Amidon,  45  N,  Y.  169.    See  also  cases  in  last  note. 

*8ee  cases  in  last  note,  particularly  Marsh  v.  Falker. 

•RawUns  v.  Wickham,  28  L.  J.  Ch.  188 ;  8.  C,  3  DeG.  <Se  J.  304. 

'Kidney  v.  Stoddard,  7  Mete.  252 ;  French  v.  Vining,  102  Mass.  132;  S.  C,  3  Am. 
Bep.  440 ;  Andrews  v.  Hawley,  26  L.  J.  Ex.  323. 
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resentation  believes  when  he  makes  it  that  the  person  to  whom  it  is 
addressed  will  understand  it  to  include  the  assertion  of  a  &ct  whidi 
the  maker  knows  does  not  exist,  t.  e.,  that  he  has  positive  knowledge, 
has  used  his  special  means  of  information  or  has  not  kept  back  any 
fact  which  he  believes  would  nullify  the  effect  of  his  statement ;  in 
other  words,  that  he  believes  his  statement  to  be  false,  or  at  least 
does  not  believe  it  true,  in  the  sense  in  which  the  other  will  take  it, 
although  in  one  sense,  perhaps  even  in  its  literal  sense^  it  may  be 
perfectly  true. 

§  241.  The  General  Nature  of  Belief.  We  may  now  take  up  the 
question  stated  at  the  end  of  §  239  as  to  the  nature  of  belief  as  used 
in  this  part  of  the  law  of  fraud. 

Belief  is  not  a  definite  state  of  mind  clearly  marked  off  from  all 
other  states,  but  is  always  a  matter  of  d^rees.  It  means  that  the 
proposition  said  to  be  believed  has  in  the  person's  estimation  a  cer- 
tain d^ree  of  probability,  and  probability  varies  continuously  from 
moral  certainty  to  a  bare  possibility.  It  can  only  be  measured  in 
each  case  by  reference  to  some  other  determinate  element,  the  pres- 
ence of  which  element  will  be  connoted  by  the  word  belief.  Thus 
in  present  intention,  as  we  saw  in  the  last  chapter,*  the  probability 
must  appear  so  great  that,  urged  on  by  his  desire,  the  party  is  led  to 
make  the  attempt.  But  we  cannot  use  that  test  here,  since  we  have 
eliminated  the  element  of  desire ;  and  indeed  in  connection  with  the 
probability  or  belief  that  the  representation  is  false,  desire,  even 
when  there  is  an  actual  intent  to  deceive,  never  comes  in  at  all. 
A  person  who  falsely  represents  that  his  broken-winded  horse  is 
sound  or  that  the  good-will  of  his  insolvent  business  is  very  valuable 
generally  does  not  desire  to  have  his  statement  fiJse  but  would  mudi 
prefer  that  it  were  true.  Nor  do  I  think  that  the  rule  can  be  rested 
upon  a  numerical  calculation  of  chances,  or  that  we  can  say  that  a 
person  believes  a  thing  because  he  thinks  it  more  likely  to  be  true 
than  not.  If  one  buys  at  an  auction  a  horse  of  which  he  knows 
nothing  and  immediately  sells  him  again  with  a  representation  that 
he  has  not  got  a  particular  disease  or  that  he  believes  that  he  has  not, 
can  he  be  said  to  believe  this  merely  upon  the  ground  that  he  knows 
that  the  majority  of  horses  are  free  from  it.  I  am  unable  to  see 
what  test  can  be  applied  except  that  of  reasonableness  in  some  form. 

§  242.  Mere  Unreasonableness  or  Carelesaneaa  not  Fraud.  It 
is,  however,  very  well  settled  that  mere  unreasonableness  in  making 

iSee2  211. 
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a  fidse  statement  or  mere  carelessness  as  to  its  truth  is  not  such  a 
want  of  belief  as  will  make  it  fraudulent.  It  has  often  been  decided 
that  it  is  not  sufficient  to  support  an  action  for  deceit  that  the  defendant 
had  no  reasonable  ground  for  believing  his  representation  true^  if  in 
fiKt  he  did  believe  it.^  It  does  not  follow,  because  the  jury  on  the 
&cts  think  the  representation  was  unwarranted,  that  therefore  the 
defendant  thought  so  when  he  made  it.^  That  is,  unreasonableness 
in  making  a  statement  is  not  inconsistent  with  a  belief  in  its  truth.  A 
veiy  strong  case  is  Taylor  v,  Ashton.^  That  was  an  action  against 
bank  directors  for  deceit  in  issuing  a  false  report  about  the  condition 
of  the  bank.  The  jury  found  specially  that  the  directors  believed 
their  report  to  be  true,  but  that  they  were  guilty  of  "  gross  negli- 
geooe'^  in  issuing  it.  It  was  held  that  they  could  not  on  this 
finding  be  adjudged  guilty  of  fraud.  Unreasonableness  and  '^negli- 
gence," it  is  true,  may  have  no  reference  to  the  party's  state  of  mind, 
-and  may  not  therefore  involve  even  so  much  as  carelessness.  But 
if  a  statement  is  made  without  reasonable  grounds,  this  must  often 
be  dne  to  actual  carelessness ;  and  I  have  not  found  any  case  where 
the  court  appears  to  have  thought  it  a  matter  of  any  consequence 
whether  it  was  in  &ct  so  made  or  was  merely  objectively  unreason- 
able under  the  standard  man  test.  In  Taylor  v,  Ashton  the  defend- 
ants were  almost  certainly  careless ;  and  I  conceive  that  it  would  have 
made  no  difference  in  the  result  had  the  jury  so  found — ^indeed  this 
was  probably  what  they  meant  by  their  finding. 

§  243.  Wilftil  Deceit  is  NecoBsary.  There  seems  to  be  left  but  one 
alternative,  and  that  is  that  the  deceit  must  be  wilful.  There  must 
either  be  an  intent  to  deceive  or  the  probability  of  efiecting  a  deceit 
mnst  be  so  great  that  the  choice  to  make  the  representation  is  reck- 
less, mvolves  the  conscious  taking  of  an  unreasonably  great  risk  of 
deodviog  the  other  party.  In  all  the  afiairs  of  life  men  have  to  take 
some  chances ;  and  in  giving  information  to  others  a  person  is  not 
called  upon  to  go  into  a  laborious  minuteness  of  statement  to  avoid 
eveij  possible  chance  of  misleading  them,  nor  to  withhold  such 
knowledge  as  he  conceives  himself  to  have  because  he  is  not  quite 
sure  as  to  its  accuracy.  But  he  must  not  recklessly  or  intentionally 
expose  his  neighbor  to  an  unreasonably  great  danger  of  being  deceived. 

^Trjon  V,  Whitananh,  1  Mete.  1;    Peanon  v,  Howe,  1  AUen  207;  Collins  r< 
Etmb,  13  L.  J.  Q.  B.  180 ;  8.  C,  6  Q.  B.  805. 
'  Tryon  v.  Whitmarsh,  tupra. 
'12LJ.Ex.363;  S.  C,  11  M.  A  W.  401. 
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§244.  Whether  the  BeokloBsness  is  SubjeotiTe  or  Objective. 
Here  however  we  meet  a  very  difficult  question.  Thus  fiu*  I  have 
spoken  of  belief  as  an  actual  state  of  the  party^s  mind,  the  absenoe  of 
a  wilful  choice  to  deceive  another  or  to  take  too  great  a  risk  of  doing 
so.  But  is  this  correct  ?  As  we  have  already  seen  that  the  words 
n^ligenoe^  malice  and  even  perhaps  intention,  all  of  which  properly 
denote  states  of  mind,  are  used  to  signify  merely  unrea9ond>leDeBS 
under  the  standard  man  test,  which  is  an  objective  quality  or  attri- 
bute of  conduct,  may  not  the  same  be  true  of  belief?  In  other 
words,  is  the  wilfulness  which  is  the  essential  characteristic  of  fiand 
a  true  subjective  wilfulness,  or  what  we  may  call,  conveniently, 
though  not  with  entire  accuracy,  objective  wilfulness,  t.  e.,  such  con- 
duct as  in  a  standard  man  in  the  party's  situation  could  not  reason- 
ably but  be  considered  as  due  to  a  wilful  wrong  choice,  sufficient? 
Grenerally  when  the  standard  man  test  is  applied  it  is  enough  if  we 
are  able  to  say  that  a  standard  man  in  the  situation  would  not  have 
acted  thus,  without  r^ard  to  whether  such  conduct  on  his  part  would 
indicate  bad  intent,  recklessness,  or  mere  carelessness ;  but  here,  if  we 
use  that  test  at  all,  we  have  to  use  it  in  a  different  manner,  as  the 
cases  in  §  240  show. 

In  the  first  place  it  is,  I  think,  plain  that  a  misrepresentation 
made  with  an  actual  intention  to  deceive  or  with  actual  subjective 
recklessness  would  be  fraudulent  even  though  it  was  not  objectively 
unreasonable  at  all.  Such  a  case  could  rarely  occur,  but  still  it  is 
conceivable ;  and  even  though  conduct  was  objectively  unreasonable 
it  might  in  some  instances  be  easier  to  prove  the  actual  intent  Sap- 
pose,  for  instance,  that  a  person  makes  a  representation  in  drcum- 
stances  where  a  standard  man  in  his  situation  would  have  confidentiy 
believed  it  true,  and  where  therefore  it  is,  objectively  considered, 
perfectiy  reasonable  and  proper  to  make  it,  but  he,  being  a  pig- 
headed and  unreasonable  or  a  weak-minded  and  foolish  person,  has 
persisted  in  spite  of  all  the  evidence  in  disbelieving  the  &ct^  and 
makes  his  representation  believing  it  to  be  false  and  with  an  intent 
to  deceive.  Now  if  it  turns  out,  contrary  to  the  probabilities,  to  be 
false,  and  the  person  to  whom  it  was  made,  believing  and  acting 
upon  it,  is  damnified,  shall  the  maker  be  excused  from  the  liability 
for  fraud  because  his  conduct  was  objectively  justifiable?  I  think 
not.  If  now  in  addition  we  admit  objective  recklessness  to  be  fraud, 
without  any  bad  state  of  mind,  we  shall  have  two  distinct  kinds  of 
fraud  very  different  from  each  other,  and  must  frame  two  separate 
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dilutions.  There  is  always  a  presumption  against  this ;  and  even  if 
it  IB  done^  perhaps  it  might  be  best^  as  a  matter  of  arrangement  and 
for  the  sake  of  uniformity,  to  treat  objective  recklessness  as  merely  a 
g;roand  for  a  oonclusive  presumption  of  actual  recklessness,  that  is,  to 
pQt  this  sort  of  objective  fraud  into  the  class  of  constructive  frauds. 

The  case  of  Taylor  v.  Ashton  cited  in  §  242  certainly  bears  some- 
what against  the  doctrine  that  objective  recklessness  amounts  to 
£raud.  '^ Gross  negligence'^  must  mean  a  high  d^ree  of  unreason- 
ableness, and  would  most  naturally  be  applied  to  a  representation 
sach  that  a  standard  man,  in  the  language  of  Judge  Holmes,  ^^  could 
not  have  made  it  without  leading  to  the  inference  that  he  was 
indifferent''^  to  its  truth  or  falsehood,  in  other  words  was  reckless. 
In  Moens  v.  Heyworth^  the  case  was  sent  back  to  the  jury  to  have 
the  question  of  &ct  decided  whether  the  plaintiff  were  justified  by 
mercantile  usage  in  putting  the  construction  that  they  did  upon  the 
defendants'  representation.  Lord  Abinger  thought  that  if  they 
were,  the  defendants  must  be  conclusively  presumed  to  have  known 
that  that  was  what  it  meant,  i,  e,,  that  the  test  of  fraud  was  objeo« 
tive;  but  the  majority  of  the  court  were  of  the  opinion  that  "moral 
fraud"  must  be  proved. 

$245.  Ck>nsiderationB  in  Favor  of  Objective  Beoklessness.  On 
the  other  hand,  in  several  of  the  cases  cited  in  §  240  the  question  of 
fraud  is  decided  by  the  court  as  one  of  "law."  If  this  was  correctly 
d(Hie  it  is  conclusive  upon  the  subject ;  for  subjective  recklessness 
is  in  its  nature  incapable  of  being  determined  by  rule,  and  must 
therefore  always  be  a  pure  question  of  fact  and  not  of  law  or  curial 
fikct,  whereas  objective  reasonableness  is  precisely  the  kind  of  ques- 
tion which  most  firequently  becomes  one  of  curial  &ct  and  oflen 
passes  over  into  one  of  pure  law.  As  an  example  we  may  take  the 
case  of  French  v.  Vining,  cited  there,  the  facts  of  which  have 
abready  been  stated.^  There  the  defendant  was  considered  to  have 
ottde  a  representation  that  the  hay  was  fit  to  be  fed  to  cattle, 
and  the  &cts  shown  in  support  of  the  scienter  were  that  he 
knew  that  poison  had  been  spilt  upon  it  but  that  he  had  endeavored 
carefbUy  to  separate  the  part  which  had  been  injured  from  that 
which  he  sold  and  supposed  that  he  had  done  so.  Those  &cts, 
akhongh  they  include  a  certain  amount  of  knowledge,  are  per- 
fectly consistent  with  a  state  of  mind  on  his  part  very  difierent 
from  recklessness.     Indeed   the   probability   is   that  he  did  not 

>Holme8l36.  'See  {240.  *8ee2  234. 
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consider  that  he  was  subjecting  the  plainti£P  to  any  unreasonable 
risk.  But  the  court  charged  the  jury  that  his  conduct  was  iiaad  in 
laW;  and  the  charge  was  held  correct.  The  court  said :  ''  His  knowl- 
edge of  the  accident  was  certain  and  positive,  his  belief  of  the  suooess 
of  his  remedy  for  that  accident  was  conjectural,  uncertain,  and 
proved  to  be  wholly  mistaken.  In  venturing  to  sell  the  hay  in  sach 
circumstances,  on  his  own  judgment  merely  that  it  was  safe,  he  took 
the  risk  upon  himself  and  sold  at  his  peril.'' 

It  seems  to  me  quite  possible  that  an  examination  of  all  the  cases 
on  the  subject  of  positive  statements  made  as  of  one's  own  knowledge 
when  no  such  positive  knowledge  exists^  would  disclose  as  to  that 
particular  kind  of  statement  one  or  more  of  those  definite  arbitnuy 
rules  as  to  what  is  or  is  not  reasonable  or  lawful  to  be  asserted  in 
particular  circumstances,  which,  starting  from  the  general  principle 
of  reasonableness  but  often  overreaching  its  limits,  always  tend,  as 
we  have  seen,^  to  be  evolved  where  similar  sets  of  circumstances  are 
of  frequent  occurrence.  It  may  be  that  the  accumulation  of  prece- 
dents has  already  gone  &r  enough  to  make  it  possible  to  define 
with  precision  what  the  circumstances  are  which  will  make  such 
statements  per  se  fraudulent  irrespective  of  any  actual  reckleas  or 
unreasonable  choice,  so  that  the  duty  not  to  make  them  has  become 
practically  a  peremptory  one. 

A  considerable  number  of  such  definite  rules  do  exist  applicable 
in  certain  very  special  cases.  A  complete  enumeration  of  them 
would  take  more  space  than  the  plan  of  this  work  will  allow ;  but  a 
few  may  be  mentioned  by  way  of  examples.  There  is  no  general  rule 
that  the  doing  of  an  act  implies  a  representation  that  the  &cts  exist 
which  make  the  act  lawfiil  ;^  but  if  one  hires  another  to  do  an  act, 
he  thereby  represents  to  him  that  he  has  the  right  to  have  the  act 
done.^  In  ordinary  buying  on  credit  the  authorities  are  in  conflict  as 
to  whether  there  is  an  implied  representation  that  the  buyer  is  sol- 
vent and  able  to  pay,  but  they  seem  to  concur  in  treating  it  as  a 
question  of  law.'^    Where  goods  are  bought  without  any  intention  of 

^  I  have  not  at  hand  the  means  of  making  such  an  examination,  and  can  thsrefore 
onlj  venture  on  this  conjectural  statement. 

>8ee{75. 

•Ward  V.  Hobbs,  inU.  of  App.,  47  L.  J.  Q.  B.  90;  S.  C^  3  Q.  B.  D.  150;  in  H.  of 
L.,  48  L.  J.  Q.  B.  281. 

*  Adamson  v,  Jarvis,  4  Bing.  66. 

^  In  re  Shackelton,  ex  parU  Whittaker,  44  L.  J.  Bk.  91 ;  S.  C,  L.  R.  10  Gh.  466 
Johnson  v.  Monell,  2  Abb.  App.  Dec.  470 ;  Talcott  v.  Henderson,  5  Reporter  340. 
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paying  for  them,  the  sale  beings  aeoording  to  the  more  recent  author- 
itieSy  fraudulent  and  voidable  and  not  entirely  void/  we  must  sup- 
pose a  representation  implied  in  law  that  the  buyer  intends  to  pay. 
In  sales  by  sample  there  is  involved  a  representation/  and  in  the 
use  of  puffers  at  auctions.'  And  although  a  person  is  not  justified 
in  using  upon  his  own  goods  a  name  or  mark  already  adopted  by 
another^  but  of  such  a  kind  that  it  cannot  be  protected  as  a  trade- 
mark for  the  purpose  of  passing  off  his  goods  as  those  of  such  other 
person,  yet  without  such  intention  he  may  use  the  mark,  even 
though  the  natural  effect  of  it,  as  he  knows,  will  be  to  deceive  the 
public* 

Now  the  existence  of  such  rules  of  law  certainly  goes  a  great 
ways  to  show  that  the  original  principle  or  rule  out  of  which  they 
were  developed  was  one  that  dealt  with  objective  conditions  capable 
of  giving  rise  to  questions  of  curial  fact,  rather  than  with  purely 
subjective  conditions,  whose  existence  must  always  be  a  question  of 
ordinary  &ct  which  the  court  cannet  decide  and  upon  which  no 
accumulation  of  precedents  can  take  place. 

There  is  another  class  of  cases  that  may  be  mentioned  in  this  con- 
nection and  which  tend  strongly  to  support  the  objective  view.  In 
Borrowes  v.  Lock^  the  defendant  held  certain  property  as  trustee. 
The  plaintiff  being  about  to  deal  with  the  cestuy  que  trust  about  his 
interest  applied  to  the  defendant  for  information  about  it.  The 
defendant  gave  him  incorrect  information,  owing  to  his  having 
forgotten  the  existence  of  an  incumbrance  upon  the  interest  of  the 
eetiuy  que  trust  of  which  he  had  had  notice.  This  was  decided  to  be 
iraad  on  the  defendant's  part.  A  like  decision  was  made  in  the 
almost  similar  case  of  Slim  v.  Croucher,*  and  these  have  been  fol- 
lowed both  in  England  and  the  United  States.^  There  does  not 
appear  to  be  any  difference  on  this  point  between  the  rules  of  law 
and  of  equity.  In  Slim  v.  Croucher  it  was  admitted  by  the  court 
that  the  plaintiff  had  a  good  cause  of  action  at  law ;  and  indeed  the 

^  Taloott  V.  Henderson,  p.  226,  note  5 ;  Byrd  v.  Hall,  1  Abb.  App.  Dec.  285 ;  Stew- 
ut  f .  Emenon,  52  N.  H.  301 ;  Dow  v,  Sanborn,  3  Allen  181 ;  Qoogh  v,  Lond.  and 
N.  W.Ey.  Co.,  L.  B.  7  Ex.  26 ;  8.  C,  41  L.  J.  Ex.  17. 

'Ormrod9.Hath,14L.J.Ex.366;  1  Be^j.  Sales  529. 

•KeiTl«7;  Green  v.  Baverstock,  32  L.  J.  C.  P.  181 ;  S.  C,  14  C.  B.  N.  S.  204. 

^Meneelj  v.  Meneelj,  62  N.  Y.  427 ;  Burgess  v.  Boigess,  3  DeG.  M.  &  G.  896;  S. 
C,  22  L.  J.  Ch.  676 ;  Massam  v,  J.  W.  Thorley's  Cattle  Food^Co.,  46  L.  J.  Ch.  707. 

•10VC8.470.  •lDeG.P.J.518;  S.  O,  29iL.  J.  Ch.  273. 

'Mathias  v.  Tetts,  46  L.  T.  N.  S.  497 ;  Bacon  v.  Bronson,  7  Johns.  Ch.  194. 
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question  chiefly  discussed  was  whether  that  fact  ousted  the  jurisdic- 
tion of  equity. 

These  cases  seem  to  fidl  under  the  principle  of  §  240.  There  is 
no  general  principle  of  law  that  a  person  is  conclusively  presumed  to 
know  or  is  held  responsible  for  knowing  every  fiwt  which  he  can  be 
shown  to  have  known  at  any  former  time,  even  though  it  relates  to 
his  own  affidrs  or  business.^ 

iJor  does  it  seem  to  me  that  the  courts  in  the  above  cases  intended 
to  lay  down  any  such  rule  as  applying  generally  in  the  law  of  fraud. 
There  are  a  number  of  dicta  of  courts  and  text-writers  to  the  effect 
that  one  is  liable  who  misrepresents  a  fact  that  he  has  once  known 
and  "  ought  ^^  to  remember.^  These  of  course  do  not  amount  to 
much,  because  the  very  question  to  be  decided  is  whether  in  any 
given  instance  the  person  ought  to  have  remembered.  But  they  go 
at  least  to  show  that  there  may  be  circumstances  in  which  there  is 
no  such  duty.  I  cannot  find  any  express  authority  defining  the 
drcumstanoes  which  make  it  iribumbent  upon  the  party  to  remember. 
It  seems  to  me  probable  that  there  is  no  rule  on  the  subject,  that  the 
mere  fects  of  having  once  known  and  having  forgotten  are  not  per  « 
of  any  importance,  but  that  in  the  cases  just  mentioned  they  merely 
constituted  the  accidental  form  in  which  the  really  important 
elements,  viz. :  that  the  defendants  had  special  means  of  knowledge, 
the  plaintiflFs  relied  on  them  to  use  these  and  they  made  the 
representations  positively  and  as  from  knowledge,  were  present. 
But  whether  this  is  so  or  whether  we  must  recognize  here  a  more 
special  peremptory  rule  making  a  particular  kind  of  conduct  jpo- «? 
fraudulent,  it  is  plain  that  these  decisions  go  upon  objective  fiicts. 
In  neither  Burrowes  v.  Lock  nor  Slim  r.  Croucher  was  there 
necessarily  or  so  far  as  appears  from  the  report  any  actual  reckless- 
ness or  bad  intent. 

§  246.  Invalidating  Fraud.  The  cases  in  equity  on  invalidating 
fraud  make  the  duty  not  to  misrepresent  more  stringent.  There  are 
even  dicta  to  the  effect  that  the  element  which  we  are  now  discussing 
is  not  essential  at  all.  In  Leather  v.  Simpson'  it  was  said  that 
"  when  a  representation  in  a  matter  of  business  is  made  by  one  man 
to  another  calculated  to  induce  him  to  adapt  his  conduct  to  it,  it  is 

1  Fuller  «.  Bennett,  3  Hare  394  j  8.  C,  12  L.  J.  Ch.  366 ;  Kelly  v.  Solari,  9  M.  & 
W.64. 
*  Pulsford  V.  Bichards,  22  L.  J.  Ch.  569 ;  S.  C,  17  Beav.  87 ;  Poll.  Oont  484. 
»  40  L.  J.  Ch.  177 ;  S.  C,  L.  R.  11  Eq.  398. 
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perfectly  immaterial  whether  the  representation  is  made  knowing  it 
to  be  untrue^  or  whether  it  is  made  believing  it  to  be  true^  if^  in  &ct^ 
it  was  untrue/'  ^  But  this  was  a  mere  dictum^  for  it  was  decided  in 
that  case  that  there  was  no  misrepresentation  at  all.  Frequently 
sach  dida  are  the  result  of  a  &ilure  to  distinguish  between  firaud- 
ulent  misrepresentation  and  something  else,  often  mistake  and 
'  especially  mistake  which  is  itself  caused  by  misstatements  made  to 
the  party  by  the  other,  either  fraudulent  or  innocent.  There  is  a 
line  of  cases  in  the  United  States  Circuit  Court  in  the  District  of 
Massachusetts,  before  Judges  Story  and  Woodbury,  in  which  very 
strong  dieta  of  this  kind  are  contained.  In  Doggett  v.  Emerson,' 
which  was  a  bill  in  equity  to  rescind  a  sale  of  timber  land  for  fraud, 
Story,  J.,  said  that  it  was  of  no  importance  that  the  seller  was  at  the 
same  time  deceiver  and  deceived.  If  the  misrepresentation  be  of 
sufficient  importance  in  itself,  ^^  it  is  usually  immaterial,  whether  the 
representation  be  wilftdly  and  designedly  false,  or  ignorantly  or 
Diligently  untrue.  The  vendor  acfl^  at  his  peril  and  is  bound  by 
every  syllable  he  utters  *  *  *  as  a  lure  or  decisive  motive  for 
the  bargain."^  But  these  cases  seem  to  be  placed  by  the  court  upon 
the  ground  of  mistake  as  well  as  fraud,  and  also  in  some  there  was 
wilfiil  deceit.  The  first  of  them,  Daniel  v.  Mitchell,*  was  plainly  a 
case  of  mistake.  The  vendees  had  agreed  to  take  land  and  give 
notes  on  certain  conditions,  and  did  so  on  the  erroneous  supposition 
that  the  conditions  had  been  performed. 

Bat  the  extreme  doctrine  of  these  dida  perhaps  cannot  be  supported.' 
Mr.  Pollock,  on  the  authority  of  Jennings  v.  Broughton,*  thinks 
that  the  rule  is  that  a  false  representation  will  avoid  a  contract  if 
made  without  reasonable  grounds  of  belief,  i,  e.,  that  the  standard 
man  test  applies  in  the  ordinary  way.^  The  law  on  this  subject 
must,  I  think,  be  regarded  as  still  unsettled,  so  that  a  positive  state- 
meit  of  it  is  probably  impossible ;  but  the  tendency  of  the  decisions 
in  equity  is  plainly  towards  a  rule  at  least  as  strict  as  to  treat  a  mis- 
representation unreasonably  made  as  a  ground  of  rescission. 
In  those  peculiar  relations  between  the  parties  and  those  special 

^  See  also  Frensel  v.  MiUer,  37  Ind.  1 ;  S.  C^  10  Am.  Bep.  62. 
•3  Story  700. 

'See  also  Daniel  v.  Mitchell,  1  Storj  172;  Hough  v,  Bichardson,  3  Story  659; 
i         Waner  v,  Daniel,  1  Wood.  &  M.  90 ;  Smith  v.  Baboock,  2  Wood.  &  M.  246. 
*  Note  3  tupra,  '  Holmes  136. 

•o DeG.  M.  &  G.  126;  S.  C,  22  L.  J.  Ch.  585. 
'  Poll  Cont.  464,  485. 
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kinds  of  oontracte  in  which  mere  silence  amounts  to  misrepresenta- 
tion, as  was  mentioned  in  §  236,  no  "  intent  to  deceive  "  is  neoessaiy  ;* 
and  the  same  is  true  in  r^ard  to  the  effect  of  misrepresentadon  as  a 
bar  to  specific  performance.* 

§  247.  Bepresentation  Ascertained  to  be  False  after  Being 
Made.  If  the  representation  is  believed  to  be  true  when  made  bat 
the  maker  at  any  time  before  the  transaction  is  completed  ceases  to 
believe  it,  or,  generally,  if  it  is  innocent  when  made  but  before  the 
completion  of  the  transaction  the  maker's  situation  so  changes  that  it 
would  have  been  fraud  to  have  originally  made  it  in  such  a  situation, 
and  he  keeps  silence  and  allows  the  other  to  act  upon  the  fidse  repre- 
sentation, it  is  the  same  as  if  such  situation  had  existed  from  the  first* 

§  248.  The  Ultimate  Motive  ImmateriaL  If  a  false  belief  is 
intentionally  or  recklessly  conveyed  into  the  mind  of  another  it  makes 
no  difference  what  the  ultimate  intention  or  motive  is.*  Thus  one  who 
accepted  a  bill  of  exchange  by  procuration  for  the  drawee,  knowing 
that  he  had  no  authority  but  believing  that  the  drawee  would  ratify 
the  act,  and  acting  from  no  bad  motive,  was  held  guilty  of  fraud.' 
In  Peek  v.  Gumey,  before  the  Master  of  the  Rolls,*  a  partnership 
being  insolvent  but  not  publicly  known  to  be  so,  the  defendants,  the 
partners  and  others,  got  up  a  joint-stock  company  to  buy  and  cany 
on  the  business.  They  honestly  believed  that  with  more  capital  the 
business  could  be  continued,  the  losses  retrieved,  and  large  gains 
made ;  and  to  accomplish  this  and  save  the  good-will  of  the  old  con- 
cern, which  was  very  valuable,  fi^m  extinction,  and  without  any 
expectation  of  injuring  the  persons  whom  they  deceived,  they  made 
statements  in  the  prospectus  of  the  new  company  which  were  to  their 
knowledge  untrue  and  calculated  to  deceive  those  who  took  shares. 
This  was  decided  to  be  a  fraud  notwithstanding  the  goodness  of  the 
defendants'  ulterior  intentions. 

4.  The  Intent  that  the  Representation  shall  be  Acted 
Upon. 

§  249.  Actual  Intention  is  not  Necessary.  It  is  commonly  said 
that  to  make  a  representation  fraudulent  it  must  be  intended  to  be 

*  Kerr  290 ;  Vigere  v.  Pike,  8  a.  &  Fin.  662.  '  See  note  1  attpti. 

'  Langham  v.  East  Wheal  Bose,  etc.,  Co.,  37  L.  J.  Ch.  253 ;  British  Eqnitable  Ins. 
Co.  V.  Gt.  West.  Ry.  Co.,  38  L.  J.  Ch.  132 ;  S.  C,  on  App.,  38  L.  J.  Ch.  226. 

*  Foster  v.  Charles,  7  Bing.  105.  »  Polhill  v.  Walter,  1 L.  J.  K.  B.  92. 

*  41  L.  J,  Ch.  436 ;  8.  C,  L.  R.  13  Eq.  79. 
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acted  upon  by  the  party  to  whom  it  is  addressed.  After  what  has 
been  said  in  the  last  preceding  division,  it  will  hardly  be  necessary 
to  go  into  any  argument  to  show  that  an  actual  intent  of  that  kind 
is  not  necessary.  The  really  important  thing  is  the  probability 
that^  as  we  may  say  for  the  present,  it  will  be  acted  upon.  But  to 
diis  last  there  is  still  a  qualification.  It  must  be  a  probability  that 
it  will  be  acted  upon  in  some  way  that  will  or  may  cause  damage  to 
another.  There  may  be  an  actual  intention  to  deceive  which  shall 
yet  be  legally  innocent  because  not  likely  to  produce  any  harmftd 
effiwte.  For  example,  "  Robinson  Crusoe  "  purports  to  be  written  by 
the  castaway  himself  and  the  '^  Castle  of  Otranto  ^'  to  be  a  translation 
from  the  Italian.  Very  likely  the  writers  of  those  books  intended 
to  deceive  and  did  dSve  some  readers,  and  thus  enticed  them  to 
read  the  books;  but  such  fictions  are  harmless.^  On  the  other  hand 
I  see  no  reason  why  a  person  should  not  be  liable  for  a  fidse  state- 
mmt  which  is  calculated  to  produce  and  does  produce  harm  without 
beiiig  acted  upon.  Suppose,  for  example,  that  one  deliberately  tells 
some  shocking  but  fidse  piece  of  news  to  a  very  sick  man  for  the  pur* 
pose  of  agitating  him  and  making  him  worse.  It  would  doubtless  be  a 
legal  wrong,  if  the  intended  effect  followed.  This  would  usually  be 
called  malice  rather  than  fraud ;  but  the  real  elements  that  would 
make  the  act  wrongfiil,  and  so  form  the  content  of  the  notion  of 
malice  in  that  connection,  would  be  those  that  constitute  deceit.  If 
the  above  views  are  correct,  it  is  not  their  probable  effect  upon  con- 
duct as  such  but  their  likelihood  of  causing  damage  that  makes  mis- 
representations fraudulent,  though  of  course  statements  that  only 
operate  through  belief  can  usually  only  operate  through  conduct 
also. 

As  to  the  d^ree  of  probability,  though  I  find  no  express  authority, 
it  seems  to  me  most  likely  that  the  standard  man  test  applies  here  in 
Hb  ordinary  use,  that  the  probability  of  harm  ensuing  is  not  required 
to  be  so  great  as  to  make  the  conduct  objectively  reckless,  but  that  it 
is  enough  if  it  is  unreasonable  from  its  tendency  to  cause  the  damage. 
In  80  fiur  as  the  law  looks  to  the  probable  evil  consequences  to  others 
IB  a  ground  for  forbidding  the  conduct,  I  can  see  no  reason  for 
making  any  difference  between  the  law  of  fraud  and  that  of  n^li- 
genoe,  certainly  no  reason  for  saying  that  a  person  is  allowed  more 
latitude  or  permitted  to  take  a  greater  risk  in  injuring  his  neighbor 
by  fraud  than  he  is  by  negligence. 

» Wright  V.  Tallifi,  14  L.  J.  C.  P.  283. 
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§  250.  Damage  Caused  to  Third  Fersomi.  If  the  injurious 
confiequenoes  do  happen  through  the  conduct  of  the  person  deceived, 
it  makes  no  differenoe,  in  case  of  actionable  fraud,  whether  the 
damage  is  to  him  or  to  some  one  else.  Anj  one  injured  may  sue,  if 
the  damage  to  him  was  intended  or  was  so  likely  to  follow  as  to  make 
the  conduct  pf  the  person  who  made  the  representation  mireasonable 
as  to  it.^  Laneridire  v.  Levy '  seems  to  me  to  be  a  case  that  Mis 
UBder  thiB  prbci^  The  Ltion  at  common  law  for  a  fraudulent 
use  or  imitation  of  the  plaintiff's  trade-mark  goes  on  this  ground; 
the  injury  to  the  owner  of  the  trade-mark  arises  from  buyers  bdng 
deceived,  not  from  any  deceit  practiced  upon  himself.  In  slandar  of 
title,  which  is  properly  ranked  as  a  kind  of  fraud,^  it  is  third  persons, 
not  the  plaintiff,  who  are  deceived.  So  where  the  defendant  fraudu- 
lently asserted  that  he  had  a  lien  on  goods  sold  by  third  persons  to 
the  plaintiff  and  thus  induced  the  vendors  not  to  deliver  them,^  and 
perhaps  also  where  a  person  falsely  declared  that  the  plaintiff  ^s  wife, 
who  assisted  him  in  his  shop,  had  committed  adultery  and  so  kept 
away  customers,'  in  both  of  which  cases  it  was  held  that  an  action- 
able wrong  had  been  done,  this  principle  seems  to  have  applied. 
What  is  called  ^^  fraud  on  the  court,"  so  &r  as  it  consists  in  making 
some  misrepresentation  to  the  court  injurious  to  tlie  other  party  may 
be  mentioned  here.^  As  fraud,  it  is  invalidating  fraud  only,  I 
think. 

6.  The  Subject-matter  of  the  Representation. 

A.— MISREPRESENTATIONS  OF  LAW. 

§  251.  The  General  Principle.  There  are  innumerable  dida  to 
the  effect  that  a  misrepresentation  of  matter  of  law  is  not  fitiud.  It 
is  submitted,  however,  that  such  a  proposition  cannot  be  supported. 
Most  representations  of  matters  of  general  law  are  obviously  of  the 
same  nature  as  representations  of  the  solvency  of  a  third  person,  or 
the  value  of  a  thing  or  the  productiveness  of  mines  or  land;  when 
there  are  no  special  circumstances  showing  that  the  party  deceived 
trusted  the  other  as  having  special  knowledge,  where,  that  is,  the 

iSeei534.  >See2229. 

•  This  is  the  view  of  Mr.  Bigelow  in  his  book  on  Torts. 

*  Green  v.  Button,  2  C.  M.  R.  707 ;  S.  C,  6  L.  J.  Ex.  81. 
»  Riding  r.  Smith,  45  L.  J.  C.  L.  281. 

• v.  Christopher,  10  L.  J.  Ch.  145 ;  S.  C,  11  Sim.  409. 
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facts  on  which  an  opinion  oould  be  formed  were  within  the  reach  of 
both  parties^  these  are  usually  taken  to  be  mere  expressions  of 
opinion,  even  though  couched  in  terms  of  positive  assertion.^  But 
the  means  of  knowing  the  law  are  usually  within  the  reach  of  both 
parties— or  neither  of  them — equally ;  therefore  if  a  person  asserts  to 
Z^  that  the  lawissolS  so,  h  is  only  reasorWe  in  ordinary 
ciTcomstances  to  assume  that  he  means  no  more  than  to  say :  "  I 
believe  that  it  is  so  and  so."  That  is^  the  principle  explained  in 
1 240,  by  which  a  person  who  makes  positive  and  distinct  assertions 
in  sacfa  a  form  as  would  be  peculiarly  proper  if  he  had  actual  knowl- 
edge may  be  held  liable  as  for  fraud  even  though  he  honestly  believes 
that  the  objective  fact  to  which  the  representation  relates  is  true, 
does  not  apply  when  that  objective  feet  is  a  rule  or  principle  of  law. 
Or,  conduct  which  would  generally  amount  to  a  representation  of  an 
objective  feet  will  not  be  held  to  amount  to  it  if  it  is  a  matter  of 
law.  I  think  that  the  above  statements  will  cover  most  of  the  cases 
which  are  cited  in  support  of  the  supposed  rule  that  a  misrepresenta- 
tion of  law  cannot  be  fraud ;  for  instance,  cases  where  the  officers 
of  companies  have  made  false  statements  as  to  the  form  in  which 
debentures  or  checks  could  be  drawn  or  by  whom  they  must  be 
signed  bo  as  to  be  binding  on  the  company,  these  being  regulated  by 
a  general  statute  applying  to  all  such  companies.^ 

Not  all  of  the  cases,  however,  can  be  disposed  of  in  this  way.  In 
I^wig  V.  Jones  ^  it  was  squarely  decided  that  a  misrepresentation  of 
the  legal  effect  of  a  written  instrument,  made  to  one  who  had  knowl- 
edge of  its  contents,  was  not  fraud,  because  it  was  merely  a  repre- 
Beotation  of  matter  of  law.  That  case  has  been  followed  in  the 
United  States.^  But  in  the  recent  case  of  Hirschfeld  v.  Brighton  & 
80.  Coast  Ry.  Co.*  the  case  of  Lewis  v.  Jones  was  explained  away, 
if  not  directly  overruled.  There  the  plaintiff  had  been  hurt  in  an 
aoddent  on  the  defendants^  line,  and  had  received  from  them  a  small 
compensation  and  given  them  a  release  on  their  representing  to  him 
that  his  injuries  were  not  serious,  which  was  false,  and  that  if  they 
should  turn  out  to  be  so  the  release  would  not  prevent  him  from  re- 

^Manh  v,  Falker,  40  N.  Y.  662;  Haycroft  v.  Creasy,  2  East.  92;  Stone  v, 
I^y,  4  Mete  151 ;  Gordon  v.  Parmelee,  2  Allen  212.    See  i  240. 

'BeatUe  t.  Ebury,  41  L.  J.  Ch.  804;  S.  C,  L.  R.  7  Ch.  777 ;  Aff.  in  H.  of  L., 
^  L  J.  Ch.  20 ;  S.  C,  L.  R.  7  H.  L.  102 ;  Rashdall  t;.  Ford,  L.  R.  2  Eq.  750 ;  S. 
^  35  L  J.  Ch.  769. 

•  4  B.  A  C.  506.  *  Smither  v.  Calvert,  44  Ind.  242. 

*46LJ.Q.B.94. 
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oovering  damages.  The  whole  court  was  of  the  opinion  that  eith^ 
of  the  two  misrepresentations  would  be  enough  to  avoid  the  release; 
and  Lush^  J.^  said  that  he  should  have  no  hesitation  in  holding  that 
a  fraudulent  representation  as  to  the  effect  of  a  deed  would  avoid  it 
This  latter  case^  however^  cannot  be  taken  as  an  authority  against  the 
genetul  rule  that  a  misrepresentation  of  law  is  not  fraud,  because  it 
seems  to  be  considered  that  there  is  a  difference  between  ignorance  of 
a  general  rule  of  law  and  of  the  l^al  construction  of  a  particnlar 
deed,  as  was  laid  down  in  the  House  of  Lords  in  Earl  Beauchamp  v. 
Winn.^  There  is  abundant  reason  for  this  difierenoe  if  the  ques- 
tion of  construction  is  one  of  curial  fact ;  but  if  it  is  really  a  question 
of  law  in  the  proper  sense,  as  it  may  be,'  it  is  hard  to  see  any  good 
reason  why  it  should  be  treated  differently  from  other  questions  of  law. 

§  252.  The  Presumption  that  Every  One  Knows  the  Law.  The 
rule  which  we  are  discussing,  if  there  be  any  such  rule,  seems  to  be 
merely  a  special  application  of  the  general  principle  or  maxim  that 
every  one  is  conclusively  presumed  to  know  the  law,  and  therefore  can- 
not be  deceived  by  any  misrepresentation  of  it.  It  may  be  worth 
while  therefore  to  inquire  briefly  whether  this  famous  maxim  really 
expresses  a  principle  of  our  law. 

There  are  good  and  substantial  reasons,  which  will  doubtless  occur 
to  the  reader,  why  a  person  making  a  statement  about  the  law  should 
be  in  the  absence  of  circumstances  leading  to  a  contrary  inference 
taken  to  mean  no  more  than  an  expression  of  opinion,  and  why  there 
should  be  a  strong  prima  fcuAe  presumption  that  a  person  misled  by 
such  an  expression  is  deceived  partly  by  his  own  fault  and  thus  barred 
of  any  remedy.  But  I  cannot  conceive  of  any  rational  ground  for 
making  this  presumption  in  all  cases  a  conclusive  one,  and  thus,  on 
the  strength  of  a  transparent  fiction,  refusing  redress  to  a  person  who 
has  been  deliberately  cheated  and  plundered  by  another  simply 
because  that  other  has  accomplished  the  injury  by  taking  advantage 
of  his  victim's  ignorance  of  the  law.  "  The  circumstances  and  posi- 
tion of  the  parties  may  well  be  such  as  to  make  it  not  imprudent  or 
unreasonable  for  the  person  to  whom  the  statement  was  made  to  rely 
on  the  knowledge  of  the  person  making  it :  and  it  would  certainly 
work  injustice  if  it  were  held  necessary  to  apply  to  such  a  case  the 
maxim  that  every  one  is  presumed  to  know  the  law."  * 

*  L.  R.  6  H.  L.  234.    See  also  Cooper  r.  Phibbe,  L.  R.  2  H.  L.  149;  Mattoont. 
Young,  2  Hun.  659. 

*  See  {  71.  «  Pol.  Cont.  426.    See  also  p.  239,  note  3. 
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Without  doubt  there  is  at  least  a  j!>nma/ac»e  presumption  to  that 
eflfect.  And  it  is  equally  certain  that  inlargedassesof  cases  it  would 
not  do  at  all  to  permit  a  wrong-doer  to  excuse  himself  and  escape 
Habilily  by  the  plea  that  he  did  not  know  that  conduct  such  as  his 
was  unlawfiil.  That  is^  there  is  a  principle  of  policy  that  should 
induce  the  l^islator  in  such  cases  to  so  frame  the  law  as  to  shut  out 
the  defense  of  ignorance.  And  this  has  been  done.  But  has  it  been 
done  by  incorporating  into  the  law  a  rule  of  presumption  of  such  ex- 
treme stringency  and  generality,  so  prone  to  overleap  the  boundaries 
of  that  region  of  law  where  it  would  be  just  and  useful  and  intrude 
itself  into  relations  where  no  one  would  think  of  setting  up  such  a 
role  originally,  and  where  its  presence  works  nothing  but  evil  ?  Or 
can  the  legal  result  sought  be  obtained  by  the  application  of  other 
Pewgnmd  principles  of  a  less  sweeping  character?  It  is  believed 
that  the  latter  question  can  be  answered  in  the  affirmative.  It  would 
take  too  much  space  here  to  examine  all  of  the  applications  of  this 
supposed  principle  or  maxim,  nor  is  it  neoessaiy.  Any  successful 
attack  upon  it  must  be  made  in  the  law  of  crimes,  where  it  probably 
originated  and  thence  spread  into  other  departments  of  the  law ;  and 
if  that  citadel  can  be  carried  the  assailant  need  not  trouble  himself 
about  the  result  in  other  fields. 

§  253.  The  Presumption  in  the  Criminal  Law.  There  are  a  few 
crimes  where  the  duty  is  peremptory.  In  these  no  state  of  mind  of 
the  party  is  important,  and  knowledge  of  the  law  no  more  than  any 
other.  But  generally  intention,  n^ligence,  or  at  least  objective  un- 
reasonableness is  necessary  to  make  the  conduct  criminal.  This  may 
be  simple  intention  only,  mere  desire  for  the  consequence  and  expec- 
tation thtft  they  will  follow.  Examples  of  this  sort  of  crimes  have 
aheady  been  given.^  Here  no  collateral  knowledge,  either  of  the 
&cte  which  bring  the  conduct  within  the  prohibition  of  the  law, 
or  of  the  law  by  which  the  prohibition  is  laid,  enters  into  the 
state  of  mind  which  the  law  makes  essential  to  the  crime.  If  that 
state  of  mind  is  mere  n^ligence,  the  only  knowledge  that  is  import- 
ant is  such  as  serves  to  show  the  connection  between  the  conduct  and 
its  consequences,  which  connection  depends  upon  natural  not  upon 
mimicipal  laws.  Again,  if  unreasonableness,  either  subjective  reck- 
lessness or  objective,  is  the  culpable  element,  this  can  never  depend 
upon  knowledge  of  the  law,  since  whether  to  obey  or  disobey  the  law 
is  never  lefl  to  be  decided  by  the  party  on  grounds  of  reasonableness. 

1  See  i  212. 
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For  most  crimes  some  wrong  intent  is  necessary.  This  indudes 
knowledge  of  some  collateral  fects,  such  as  that  certain  chattels  taken 
by  the  party  belong  to  some  one  else.  These  fiujts  are,  however,  in 
the  case  of  each  particular  offense  such  and  such  only  as  are  described 
or  enumerated  in  the  definition  given  in  the  law  of  that  offense;  and 
in  no  such  definition  is  the  existence  of  a  rule  of  law  ever  included 
among  them. 

In  other  words,  every  crime  contains  a  group  of  elements,  some 
objective  and  others,  in  most  crimes,  subjective.  These  elements  are 
described  by  the  law  in  the  description  which  it  contains  of  the  crime. 
In  a  good  code  the  definition  of  each  crime  would  comprise  a  com- 
plete enumeration  of  its  elements,  and  even  in  the  undigested  mass 
of  our  criminal  law  they  can  be  made  out  by  searching.  No  person 
can  be  punished  except  him  who  commits  one  of  the  known  offenses, 
in  whose  conduct  all  of  the  elements  of  some  specified  crime  can  be 
found ;  and  if  all  of  these  are  present,  and  no  n^atively  dispositive 
element  in  like  manner  mentioned  by  the  law  in  the  definition  of  the 
crime  is  present,  he  is  punished  in  entire  disregard  of  his  state  of 
mind  in  other  respects  as  of  all  other  collateral  circumstances.  In 
none  of  these  groups  of  criminal  elements — ^though  knowledge  or 
belief  of  various  kinds  is  comprised  in  some  of  them — is  knowledge 
of  the  law  that  forbids  the  conduct  included.  When  the  rule  of  law 
of  which  the  party  is  ignorant  is  the  very  rule  which  he  has  disobeyed, 
these  principles  cover  the  whole  ground  and  make  the  presumption 
that  he  knows  the  law  superfluous.  The  idea  that  such  a  presump- 
tion is  needed  arises  from  insufficient  analysis.  If  a  person  in  whose 
conduct  a  group  of  criminal  facts  is  found,  but  who  does  not  know 
the  rule  of  law  that  makes  them  criminal,  is  punished,  it  is  not  be* 
cause  he  is  presumed  to  have  known  the  law.  It  makes  no  differ- 
ence whether  he  knew  it  or  not ;  and  therefore  it  can  of  course  make 
no  difference  whether  he  is  presumed  to  have  known  it.  Snch 
knowledge  is  not  one  of  the  facts  by  reference  to  which  the  duty  is 
defined  nor  one  of  the  dispositive  facts  from  which  it  sprung. 

It  is  only  when  the  existence  of  the  duty  allied  to  have  been 
broken  depends  upon  the  knowledge  of  some  fiwt,  which  in  turn 
depends  upon  the  knowledge  of  some  collateral  rule  of  law,  that  it 
can  make  any  difference  whether  the  person  is  presumed  to  know  the 
law  or  not.  For  example,  in  State  v.  Goodenow,^  a  man  and  a 
woman  were  indicted  for  adultery.     The  woman  had  a  husband 

^  1  Law  and  Equity  Reporter  556. 
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living  who  had  deserted  her  five  years  before  and  married  another 
woman.  On  hearing  of  this  the  two  defendants  went  to  a  justice  of 
the  peace  and  asked  him  whether  they  could  lawfully  intermarry.  He 
told  them  that  they  could,  and  at  their  request  performed  the  cere- 
mony of  marriage  between  them.  The  sexual  intercourse  took  place 
after  this  and  under  an  honest  belief  on  their  part  that  they  were 
husband  and  vrife.  It  was  held  that  they  were  guilty  of  adultery, 
being  presumed  to  know  the  law  and  therefore  to  have  been  aware 
that  their  marriage  ceremony  was  void.  Here  they  did  know  the 
rule  which  forbade  sexual  intercourse  between  a  man  and  the  wife  of 
another  man,  which  was  the  rule  that  they  broke ;  but  they  did  not 
know  the  law  as  to  what  constituted  a  valid  divorce.  It  is  in  just 
this  class  of  cases,  where  the  ignorance  is  of  some  collateral  rule,  the 
only  cases  in  which  the  presumption  if  admitted  could  have  any  effect, 
that  it  would  work  injustice.  In  the  case  just  cited,  since  the  decision 
was  put  on  the  ground  of  the  presumption,  it  may  be  assumed  that 
the  court  thought  that  a  wrong  intent  was  essential  to  the  crime,  and 
that  the  defendants  would  have  been  acquitted  had  they  done  as  they 
did,  under  an  honest  but  mistaken  belief  that  the  woman's  former 
husband  was  dead,  since  there  could  have  been  no  conclusive  pre- 
somption  of  knowledge  in  regard  to  that.  It  is  submitted  that  this 
is  absurd.  Much  can  be  said  on  grounds  of  policy  in  favor  of  a  rule 
that  would  have  made  it  incumbent  upon  the  defendants  to  find  out 
at  their  peril  whether  the  woman  was  the  wife  of  another  man  or  not, 
that  should  define  the  crime  of  adultery  or  the  kindred  crime  of 
bigamy  without  reference  to  the  parties'  knowledge  or  belief  on  this 
point  at  all,  requiring  only  a  simple  intention  to  have  sexual  inter* 
ooorse,  so  that  they  would  equally  have  been  guilty  had  their  mistake 
been  about  the  true  husband's  death,  and  much  in  favor  of  a  rule 
that  should  require  a  wrong  intention  to  constitute  the  crime,  under 
which  these  parties  would  have  been  excused.  But  I  cannot  see 
either  justice  or  reason  in  excusing  a  person  for  one  mistake  and  con- 
demning him  for  the  other — assuming,  that  is,  that  the  ignorance  of 
the  law  were  proved  by  sufficient  evidence  to  overcome  the  strong 
yrmajaxit  presumption  of  knowledge. 

On  the  whole  the  following  propositions  seem  to  be  very  probably 
tnie  in  r^ard  to  the  criminal  law.  The  principle  that  a  person  can- 
not be  allowed  to  excuse  himself  for  the  commission  of  a  wrong  by 
pleading  that  he  did  not  know  the  rule  of  law  that  made  his  conduct 
wrongful,  as  a  principle  of  policy,  is  generally  valid;  and  it  is 
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important  that  the  law  should  be  so  framed  as  to  shut  out  such 
defenses. 

Owing  to  an  inadequate  analysis  of  duties  and  a  consequent  £adlure 
to  rightly  peroeive  the  states  of  mind  which  were  or  might  be  ele- 
ments in  their  breach,  it  was  thought  necessary,  in  order  to  aooom- 
plish  this,  to  presume  a  knowledge  of  the  rules.  But  this  is  really 
unnecessary  ;  the  presumption  is  entirely  superfluous  in  such  cases 
and  in  &ct  incapable  of  any  practical  application  to  them.  The  rule 
of  presumption  however  having  been  thus  adopted  and  incautiously 
expressed  in  very  general  terms,  it  has  been  extended  to  cases  where 
the  ignorance  is  of  some  collateral  rule  of  law,  where  it  is  capable  of 
being  applied,  but  where  it  never  would  or  could  have  originated 
because  most  of  those  cases  lie  outside  of  the  field  covered  by  the 
principle  of  policy  on  which  it  rests,  and  where  it  generally  works 
injustice  or  absurdity. 

§254.  The  Presumption  Outside  of  the  Criminal  Law.  Outside 
of  the  criminal  law,  for  instance  in  such  questions  as  whether  money 
paid  under  a  mistake  of  law  can  be  recovered  back,  whether  a  mis- 
representation of  law  can  amount  to  a  fraud  or  whether  relief  shall 
be  given  in  equity  against  an  accident  or  mistake  due  to  ignorance  of 
law,  an  irrebuttable  presumption  of  this  kind  will  do  more  wrong 
than  right,  nor  is  it  always  admitted.  Its  harshness  has  been  felt 
by  the  courts  and  they  have  made  various  attempts  to  evade  it  or 
narrow  its  scope,  as,  for  instance,  by  means  of  the  distinction  between 
ignorance  of  a  general  rule  of  law  and  of  particular  private  rights  or 
the  construction  of  particular  written  instruments  depending  upon  a 
question  of  law.^  This  distinction,  so  &r  as  it  is  different  firom 
that  between  law  and  curial  fisbct  or  between  questions  of  law  and  the 
kind  of  mixed  questions  to  be  mentioned  in  §  256,  that  is,  so  fiir  as 
the  mistake  is  certainly  one  of  law,  seems  to  me  untenable,  though 
supported  by  high  authority.'  Also  many  of  the  decisions  that  at 
first  sight  seem  to  support  the  rule  that  every  one  is  conclusively 
presumed  to  know  the  law  can  be  explained  on  other  grounds.  It  is 
true,  for  example,  that  "a  court  of  equity  will  not  reform  an 
instrument  by  inserting  in  it  a  clause  which  the  parties  deliberately 
agreed  to  leave  out,'  nor  substitute  for  the  form  of  security  the 

^  Bronghton  v.  Hutt,  3  DeG.  &  J.  601 ;  CSooper  t;.  Phibbe,  L.  B.  2  H.  L.  149, 170; 
flee  also  1 2&3^  n. 

*See  note  1  8upra;  also  Savigny  Syrt.  Ill,  342,  344.  App.  Nos.  VH  VIII,  cited 
Poll.  Cont.  384. 

•Lord  Irnham  v.  Child,  1  Bro,  C.  C.  92. 
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parties  have  chosen  another  form  which  they  deliberately  considered 
and  rejected/  although  their  choice  may  have  been  determined  by  a 
mistake  of  law.  The  reason  of  these  decisions,  however,  is  that  in 
sach  cases  the  form  of  the  instrument,  by  whatever  considerations 
arrived  at,  is  part  of  the  agreement  itself  and  so  beyond  the  power 
of  the  court."* 

Besides  this,  to  a  considerable  extent,  the  courts  in  civil  cases  have 
often  refiised  to  enforce  the  presumption  at  all,  and  have  admitted 
evidence  of  a  mistake  of  law  and  given  relief  against  it.'  Most  of 
the  cases  cited  in  the  note  are  cases  of  misrepresentation  of  matters 
of  law,  and  so  are  directly  in  point  upon  the  principal  question. 

§255.  Fiduciary  Belation  or  Undue  Influence.  When  the 
parties  stand  in  a  fiduciary  relation  or  the  presumption  of  undue 
influence  exists,  so  that  the  stricter  rules  as  to  concealment  and 
representations  made  in  irood  &ith  apply,  a  misrepresentation  of  law 
JybefiBud.* 

§256.  Bepreaentation  of  Mixed  Law  and  Fact.  When  the 
representation  is  of  a  matter  of  mixed  law  and  &ct,  so  that  to  the 
person  to  whom  it  is  made  its  truth  includes  the  truth  of  some 
proposition  of  fact,  it  is  treated  as  a  representation  of  &ct,  even 
though,  as  concerns  the  person  who  makes  it,  the  want  of  belief  or 
of  grounds  of  belief  which  make  it  fraudulent  is  of  a  matter  of  law. 
Thus  if  A  represents  to  B  that  he  is  the  partner  of  C,  it  is  a  repre- 
sentation of  a  &ct,  although  whatever  doubt  exists  in  A's  mind 
about  its  truth  may  be  a  doubt  whether  on  certain  facts  perfectly 
well  known  to  him  he  is  made  a  partner  by  construction  of  law.' 

B.-REPBE8ENTATI0NS  AS  TO  THE  PARTY'S  OWN  STATE  OF  MIND. 

§  257.  Belief,  Opinion  and  Knowledge.  The  maker's  own  state 
of  mind  is  a  &ct  and  can  as  well  be  the  subject  of  a  fraudulent 

'  Hunt  V.  Bousmanier's  Admr.,  1  Pet.  1.  '  Poll.  Gont.  395. 

'  Poll.  Gont.  395 ;  Blakeman  v,  Blakeman,  39  Conn.  320 ;  Hirschfeld  v.  Brighton 
&  So.  Coast  By.  Co.,  46  L.  J.  Q.  B.  94;  Sims  v,  Ferrill,  45  Ga.  585;  Moreland  v. 
Atchison,  19  Tex. 803;  Cooke  v.  Nathan,  16  Barb. 342;  Dill  v.  Shahan,  25  Ala.  694; 
Woodhory  Say.  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn.  517 ;  Lansdowne  v,  Lansdowne, 
Mo9e.364;  Lowndes  v.  Chisholm,  2  McCord  Ch.  455 ;  Warden  v.  Tucker,  7  Mass.  449. 

*  Sims  V.  Ferrill,  45  Qa.  585 ;  Segraye  v.  Kirwin,  1  Beat.  57 ;  Stnrge  v,  Sturge,  19 
L  J.  Oh.  17 ;  S.  C,  12  Beay.  229. 

^  Andrews  v.  Hawley,  26  L.  J.  Ex.  323 ;  Sturge  v.  Stuige,  19  L.  J.  Ch.  17 ;  S.  C, 
12  Beay.  229 ;  Lehman  v.  Shackleford,  50  Ala.  437. 
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misrepresentation  as  any  other  sort  of  a  &ct.  There  is  no  doubt 
about  this  in  respect  to  representations  of  belief,  opinion  or  knowl- 
edge.* We  have  already  seen  that  statements  made  in  unduly 
positive  form  sometimes  have  a  fraudulent  character  as  being 
equivalent  to  statements  of  knowledge.  The  only  difficulty  here  is 
one  of  construction,  to  determine  whether  the  thing  asserted  is  the 
person's  state  of  mind  or  the  objective  feet.  This  once  ascertained, 
the  principle  is  clear. 

A  certain  license  is  given  to  sellers  in  praising  their  goods.  So 
long  as  they  confine  themselves  to  such  statements  as  may  feirly  and 
reasonably  be  taken  to  be  matters  of  opinion,  they  may  exaggerate 
considerably  and  knowingly  without  conmiitting  any  fraud.  Simplex 
commendaiw  non  Migat,  There  is  some  conflict  of  opinion  as  to 
what  statements  are  specific  enough  to  take  them  out  of  this  rule  and 
make  them  fraudulent,  and  how  far  it  covers  statements  made  by  the 
vendor  as  to  the  price  paid  by  him.^ 

§  258.  Bepresentations  of  Intention.  The  intention  of  the  per- 
son at  the  time  of  making  the  representation  is  also  a  fact  about 
which  a  fraudulent  misrepresentation  can  be  made,*  This  is  proba- 
bly the  ground  on  which  a  purchase  of  goods  with  an  intention  not 
to  pay  for  them  is  held  fraudulent  and  voidable.*  I  see  no  reason 
why  the  rule  might  not  be  put  in  the  more  general  form,  that  the 
making  a  promise  includes  a  representation  that  the  promisor  intends 
to  perform  it.  And  it  has  been  decided  that  the  obtaining  property 
from  another  upon  a  promise  which  one  does  not  intend  to  perform  is 
fraud.* 

The  case  of  Gallagher  r.  Brunei*  is  inconsistent  with  this.  It 
was  there  held  that  for  the  defendant  to  promise  the  plaintiff  that 
if  he  would  sell  certain  goods  to  third  persons  and  take  their  note 
he,  the  defendant,  would  indorse  it,  intending  at  the  time  of  making 
the  promise  not  to  do  so,  was  not  an  actionable  fraud.  The  English 
case  of  Barry  v.  Croskey  ^  seems  to  go  even  further  in  support  of  the 

1  Evans  r.  Edmonds,  22  L.  J.  C.  P.  211 ;  S.  C,  13  C.  B.  777 ;  Hazard  v.  Irwin,  18 
Pick.  96;  Fisher  v.  MeUen,  103  Mafe.  603. 

'  See  notes  to  Holbrook  v,  Connor  (60  Me.  678)  in  11  Am.  Bep.  212,  where  the 
cases  are  collected ;  also  Leake  Dig.  Cont.  866. 

»  Leake  Dig.  Cont.  363. 

^Ibid.;  also  Poll.  Cont.  489 ;  Byrd  r.Hall,  1  Abb.  App.  Dec  286;  Stewart  ». 
Emerson,  62  N.H.  301. 

*Dowd  V,  Tucker,  41  Conn.  198. 

*  6  Cow.  347 ;  also  Perkins  v.  Longee,  6  Reporter  21.  ^2  John.  A  H.  1. 
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view  of  an  implied  representation  of  intention  the  non-existence  of 
which  makes  the  representation  fraudulent.  It  was  there  held^  ac- 
cording to  Mr.  Pollock/  that  if  A  makes  a  contract  with  B  with  the 
int^tion  of  making  it  impossible  by  a  secret  scheme  for  B  to 
perform  it,  this  is  fraud.  If  so,  perhaps  the  rule  may  even  be  sup- 
ported in  the  wider  form  that  the  entering  into  a  contract  implies  a 
representation  of  a  present  intention  or  purpose  to  have  it  performed. 

A  representation  of  intention  as  now  existing  does  not  include  any 
warranty,  promise  or  representation  that  the  intention  shall  con- 
tinue.' Thus  where  in  view  of  an  intended  marriage  a  creditor  of 
the  husband,  for  the  purpose  of  inducing  him  to  marry,  or  at  least 
of  removing  an  obstacle  from  his  way,  expressed,  at  the  time  in  good 
fiuth,  a  strong  intention  never  to  enforce  the  bond  against  him,  on 
the  strength  of  which  representation  the  marriage  took  place,  and 
the  creditor  afterwards  proceeded  to  enforce  the  bond,  it  was  held  in 
the  House  of  Lords,  reversing  the  decision  of  the  Vice  Chancellor 
and  the  Lords  Justices,  that  there  was  no  fraud.^  Therefore, 
although  it  probably  may  be  fraud  to  make  a  promise  without  any 
intention  at  the  time  to  perform  it,  yet  if  a  pr(»nise  is  bona  fide  made 
in  the  first  place,  it  is  not  fraud  to  afterwards  change  one's  mind 
and  deliberately  refuse  to  perform,  no  matter  with  what  want  of 
excuse  or  with  what  bad  motive  the  reftisal  is  made.^ 

But  if  between  the  time  when  the  representation  of  intuition  is 
made  and  the  time  when  it  is  acted  on  by  the  other  party  the  inten- 
tion changes,  the  maker  of  the  representation  ought  to  inform,  or  at 
least  take  reasonable  pains  to  inform,  the  other  of  the  change. 
Thus  in  Traill  v.  Baring^  the  insurance  company  represented  by  the 
defendant  applied  to  the  plaintiff's  company  to  reinsure  one-third  of 
a  risk  held  by  the  deftmdants,  representing  that  they  intended  to  re- 
insure another  third  in  another  company  and  keep  the  last  third 
themselves,  which  was  in  truth  their  intention.  The  plaintiff 
company  agreed  to  take  the  risk ;  but  before  the  policy  was  executed 
and  delivered  the  defendants  changed  their  minds  and  got  rid  of  the 
last  third  also,  but  gave  no  notice  to  the  plaintiff  and  allowed  them 

*PoIL  Cont.600. 

'  Leake  Dig.  Cont.  14,  363 ;  Maunsell  v.  Whiti^  4  H.  L.  1039. 

'  JordeQ  V,  Monev,  23  L.  J.  Ch.  865 ;  S.  C,  5  H.  L.  185. 

*  Perkins  v.  Longee,  5  Reporter  21 ;  Browne  Stat.  Fr.  2  439 ;  Montacate  v.  Max- 
well, 1  P.  Wms.  618 ;  S.  C,  1  Stra.  236 ;  Schmidt  v.  Gatewood,  2  Bich.  Eq.  162  ; 
Whitridge  V.  Parkhnrst,  20  Md.  62. 

M  DeG.  J.  8.  318 ;  S.  C,  33  L.  J,  Ch.  521. 
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to  go  on  and  complete  the  insaranoe  under  a  belief  that  the  defend- 
ants still  meant  to  retain  one-third  of  the  risk.  The  contract  in& 
set  aside. 

§  259.  Representations  of  Motive.  When  the  misrepresentation 
is  of  motive  merely,  it  is  said  that  this  is  not  fraud.  Gienerally,  of 
course,  the  party's  motive  as  distinguislied  from  his  intention  would 
be  of  no  sort  of  importance,  so  that  a  misrepresentation  of  it  oonld 
not  do  any  harm  and  no  cause  of  action  could  arise  from  it.  Bat  if  in 
any  peculiar  circumstances  the  motive  should  become  a  material  ftct, 
I  do  not  understand  why  it  is  to  be  treated  any  differently  from  any 
other  state  of  mind  which  may  be  important.  A  case  often  dted  on 
this  point  is  Vernon  t;.  Keys,^  where  the  buyer  of  a  business  got  it 
for  a  certain  price  by  means  of  a  false  representation  that  his  in- 
tended partner  would  not  consent  to  give  any  more.  It  was  held 
not  to  be  an  actionable  fraud  because  it  amounted  merely  to  giving  a 
fisJse  reason  for  not  offering  a  higher  price.  This  was  really  a  mis- 
representation of  an  objective  fact;  and  it  appears  from  the  language 
lused  in  the  Exchequer  Chamber  that  the  court  took  a  view  of  tlie 
^extent  of  the  license  to  be  allowed  to  the  parties  to  a  sale  in  Ijring  to 
.each  other  that  probably  would  not  now  be  accepted.  Of  course  a 
^person  who  in  making  an  offer  asserts  at  the  same  time  that  he  will 
mot  give  any  more  is  not  therefore  guilty  of  fraud,  even  though  he 
iis  in  fiict  prepared  to  bid  higher  if  his  ofier  is  not  accepted.  It  is 
(understood  to  mean  merely  that  he  does  not  wish  to  give  more.  To 
ihold  otherwise  would  be  to  force  offerers  to  go  up  to  their  highest 
limit  at  once  and  so  cut  off  that  ^^  higgling  of  the  market,''  which  on 
ithe  whole  is  beneficial. 

C— REPRESENTATIONS  OF  FUTURE  FACTS. 

'^260.  The  Meaning  of  such  Bepresentations.  A  representation 
«f  :a  future  &ct  may  amount  to  either  of  the  following  things : 

1.  A  (promise. 

2.  A  representation  of  present  opinion  or  intention  of  the  present 
^existence  or  of  knowledge  or  belief  of  fiicts  which  will  cause  the  ex- 
dstenee  of  the  friture  &ct,  or  of  the  possession  or  use  of  means  of 
knowledge.  This  last,  as  we  have  seen,  may  be  a  fraud*  An  exam- 
ple of  a  representation  of  the  existence  or  knowledge  of  facts  which 
will  cause  the  existence  of  the  future  fact  may  be  found  in  the  case  of 

1 12  East.  632 ;  in  Ex.  Ch.  4  Taunt.  48S. 
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Bold  «.  Hutchinson  before  the  Master  of  the  RoUs.^  There  a  father 
represented  to  the  plaintiff,  who  was  about  to  marry  his  daughter, 
that  her  fortune  on  his  death  would  be  £10,000.  A  settlement  was 
executed  containing  a  recital  to  that  effix^t  and  also  covenants  as  to 
how  the  expected  property  should  be  settled  when  the  father  died  ; 
bat  the  deed,  to  which  the  fitther  was  a  party,  contained  no  covenant 
by  him.  The  father  died,  and  by  his  will  left  his  property  so  that 
the  lady  would  have  less  than  the  amount  represented.  His  estate 
was  held  bound  to  make  the  sum  good.  The  court  said  that  it 
was  not  a  representation  that  she  would  have  so  much  at  his  death 
if  he  chose  to  leave  it  to  her,  but  absolutely  that  she  would  have 
it,  and  must  be  taken  to  mean  that  things  were  now  so  ordered  that 
it  must  come  to  her  at  that  time. 

3.  The  maker  of  the  so-called  representation  may  simply  lay  before 
die  other  the  information  which  he  has  and  leave  or  call  on  him  to 
draw  his  own  inferences  as  to  the  future  fact.     This  is  not  fraud. 

Hence  a  misrepresentation  as  to  a  future  fact  may  or  may  not  be 
fraudulent.  The  only  difficulty  here,  as  in  many  other  cases,  is  one 
of  construction,  to  find  out  what  is  the  very  thing  asserted. 

§  261.  FromisBory  Representationa.  We  have  just  seen  that  on 
the  one  hand  a  representation  of  the  maker's  present  intention  may 
be  fraudulent,  if  in  &ct  he  has  no  such  intention  as  he  represents 
himself  to  have,  and  every  promise  may  probably  be  taken  to  imply 
a  representation  of  a  present  intention  to  perform  it,  and  on  the 
other  hand  that  in  such  a  representation  there  is  no  representation  or 
warranty  necessarily  implied  that  the  intention  shall  continue,  and 
that  therefore  merely  to  break  a  promise  is  not  legally  fraud.'  But 
in  fict  courts  often  do  in  such  cases  h(Ad  the  party  bound  by  his  rep- 
resentations and  compel  him  to  make  them  good ;  and  this  is  put 
upon  the  ground  of  fraud.'  This  kind  of  fraud  we  have  now  to  con- 
sider. 

In  the  first  place,  in  many  of  the  cases  usually  cited  upon  this  sub- 
ject there  was  an  actual  misrepresentation  of  intention  known  to  be 
Abe  when  made,  or  at  least  when  acted  upon.  Of  this  sort  is  Trail 
V.  Baring,*  which  seems  to  be  regarded  by  Mr.  Pollock  *  as  one  on 

^24L.J.  Clh.  2S5;  8.  C,  20  Beay.  260.  See  also  Piggottv.Stratton,29L.  J.Ch.l; 
aa,lDeG.F.J.38. 
*See2  258. 

'  Wolford  V.  HerringtOD,  74  Penn.  8t.  311 ;  S.  C,  15  Am.  Bep.  54S. 
*8eej268.  *  PolL  Cont.  4»S. 
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promissory  representations.  Perhaps  the  same  may  be  said  of  Wol- 
ford  V.  Herrington  just  dted.^  In  courts  of  equity,  where  the  same 
judge  decides  questions  of  &ct  and  of  law,  it  has  sometimes  happened, 
I  think,  that  when  the  facts  have  been  such  as  to  raise  a  strong  pre- 
sumption of  an  original  wrong  intention  the  court  has  assumed  that 
without  expressly  stating  it.  This  often  appears  from  remarks 
made  in  the  opinion.  Thus  in  Montacute  v.  Harwell  it  appears  in 
one  of  the  reports  ^  that  the  defendant  had  given  instructions  to  have 
a  marriage  settlement  drawn  and  then  had  privately  revoked  them, 
and  persuaded  the  plaintiff  to  marry  him  by  a  promise  that  she  should 
enjoy  all  her  estate  to  her  own  separate  use.  He  was  decreed  to 
execute  the  settlement.  Lord  Chancellor  Macclesfield  compared  it 
to  the  case  of  an  agreement  drawn  up  in  writing  and  then  another 
secretly  and  fraudulently  substituted  and  executed  in  its  place.  It  is 
quite  plain  that  the  court  thought  that  there  was  a  representation 
Mse  and  fraudulent  from  the  b^inning.  In  a  case  in  Viner'  there 
was  a  verbal  agreement  for  an  absolute  conveyance  of  land  and  a  de- 
feasance by  the  grantee.  When  the  grantee  got  the  deed  he  refused 
to  execute  the  defeasance,  but  the  court  compelled  him  to  do  it  not- 
withstanding the  statute  of  frauds.  A  recent  writer  conmients  on 
this  as  follows :  "  Here  the  attempted  fraud  consisted  not  merely  in 
refusing  to  do  what  he  agreed,  but  in  deceiving  the  plaintiff  out  of 
his  property.  And  the  case  is  quite  analogous  to  that  put  by  Lord 
Macclesfield,"  ^  in  Montacute  v.  Maxwell,  showing  that  he  regards 
this  too  as  a  case  of  a  fraudulent  intent  at  the  outset.  So  it  has  been 
many  times  decided  that  if  one  procures  a  devise  to  be  made  to  him- 
self by  representing  to  the  testator  that  he  will  hold  it  for  a  particular 
purpose  or  will  provide  for  some  person  for  whom  the  testator  would 
otherwise  have  provided  in  his  will,  he  will  be  held  a  trustee.*  Here 
too  an  original  fraudulent  design  is  usually  presumable,  though  this 
class  of  decisions  may  admit  of  being  otherwise  explained.^ 

Of  course  if  it  appears  that  fraud  of  this  sort  exists,  there  is  no 
difficulty  in  finding  a  ground  for  a  court  of  equity  to  go  on.  It  is 
the  ordinary  case  of  misrepresentation.^  But  it  is  not  proper  to  use 
such  decisions  as  authorities  in  cases  where  no  such  fraud  is  shown. 

^  Page  243»  note  3.  '  1  £q.  Out.  Abr.  19. 

»  Vin.  Abr.  523,  624.  *  Browne  Stat.  Fr.  {  441. 

*  Browne  Stat.  Fr.  {  94 ;  Lewin  on  Trusts  56,  56.  •  See  J  263. 

7  Neville  r.  Wilkinson,  1  Bro.  a  C.  543;  Montefiori  v.  Montefiori,  1  W.  Black. 
363. 
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§  262.  The  Grotmd  of  Liability  for  Promissory  Bepresenta- 
tions.  Passing  now  to  promissory  representations  strictly  so  called, 
which  are  sincere  and  free  from  frand  in  their  inception  bnt  which 
the  maker,  after  the  other  party  has  acted  on  them,  changing  his 
mind  refuses  to  perform,  we  have  to  inquire  what  is  the  ground  and 
extent  of  the  maker's  liability  in  equity  to  be  compelled  to  make 
diem  good.  Most  of  the  cases  have  arisen  out  of  attempts,  in  the 
graphic  words  of  Judge  Story,  to  "  extract  from  the  grasp  of  the 
statute  of  frauds"  various  kinds  of  undertakings  or  agreements,  par- 
ticalarly  thoee  made  in  expectation  of  marriage.  Here  we  must  be 
careful  not  to  confound  together  two  quite  difierent  questions,  the  one 
relating  to  the  original  substantive  ground  of  the  action  or  liability 
and  the  other  to  the  &cts  which  are  sufficient  to  take  the  case  out  of 
the  statute  of  frauds.  The  statute  of  frauds  is  a  mere  rule  of  evi- 
dence;^ it  has  nothing  to  do  with  the  nature  of  the  cause  of  action. 
It  only  applies  where  fects  actually  exist  which,  if  they  could  be 
legally  proved,  would  constitute  a  good  and  sufficient  cause  of  action, 
bat  the  statute  prevents  such  proof  from  being  made.  The  bar  of  the 
statute,  however,  can  be  removed  and  the  proof  made  admissible  by 
matter  arising  after  the  original  cause  of  action  is  complete,  as  by  the 
part  performance  of  a  contract,  which  may  be  long  after  the  contract 
IS  made.  Or  the  defendant  may  waive  the  protection  of  the  statute 
and  allow  the  evidence  to  come  in.  In  whatever  way  the  statute  is 
got  rid  of,  the  only  effect  of  getting  rid  of  it  is  to  admit  evi- 
dence. Evidence  then  of  what?  Of  the  original  and  substantive 
ground  of  action,  which  must  have  existed  and  been  complete  in- 
dependently of  the  events,  as  such,  which  took  the  case  out  of  the 
statute. 

Reasons  have  already  been  given  for  holding  that  the  so  called 
fraud  the  prevention  of  which  is  the  reason  for  taking  certain  cases 
<mt  of  the  statute  is  not  in  the  l^al  sense  fraud  at  all,  and  that  the 
statute  itself  ought  not  to  be  classified  as  a  portion  of  the  law  of 
fraud.*  Therefore  if  what  are  called  promissory  representations  are 
in  reality  contracts,  and  what  is  called  the  compelling  a  party  to 
make  his  representation  good  is  merely  one  instance  of  taking  a  con- 
tract out  of  the  statute  of  frauds,  we  need  not  discuss  those  cases 
here ;  they  belong  to  a  different  part  of  the  law.  The  question  that 
presently  concerns  us  therefore  is,  what  is  the  original  substantive 
gnmnd  of  action  in  those  cases  where  promissory  representations  are 

'  Leake  Dig.  Con.  293, 295 ;  Wharton  Gonfl.  Laws  {  689  e<  m^.  ^SeeJlS. 
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enforced  in  equity,  aparfc  from  the  &ctB  which  are  aoffident  to  take 
the  case  out  of  the  statute  of  frauds  and  let  in  evidence  of  sudi  ground 
of  action?  Is  it  a  contract  or  some  kind  of  actionaUe  fraud?  Is 
the  action  in  its  own  nature  ex  oontr(idu  or  ex  ddido  f 

I  think  that;  if  we  leave  out  of  view  all  the  decisions  that  can  be 
supported  upon  other  principles,  as,  for  example,  where  there  was  no 
intention  of  performing  the  representation  at  the  time  of  mAlriiig  it 
or  where  the  representation  is  not  truly  promissory,  it  will  be  foand 
that  equity  will  not  compel  a  person  to  make  good  a  promissory  rep- 
resentation unless  all  of  the  elements  of  a  valid  contract  are  present, 
that  is,  that  a  promissory  representation  is  simply  a  promise  and  is 
not  enforceable  as  a  representation  in  any  case  where,  were  it  not  for 
the  statute  of  frauds,  it  would  not  be  enforceable  either  at  law  or  in 
equity  as  an  agreement.  The  mere  &ct  that  means  have  to  be 
devised  to  take  the  case  out  of  the  statute  of  frauds  supports  this 
view,  since  that  statute  applies  only  to  agreements.  In  Jordoi  v. 
Money  ^  the  defendant  at  the  time  of  making  the  representations  to 
the  plaintiff,  on  the  strength  of  which  the  plaintiff  married,  as  men- 
tioned in  §  258,  was  expressly  requested  to  bind  herself  l^ally  not 
to  enforce  the  daim,  but  refused  saying,  ^'  I  will  be  trusted.'^  There 
has  been  considerable  doubt  expressed  since  as  to  the  exact  raHo' 
decidendi  of  this  case; '  but  in  deciding  it  Lord  Chancellor  Cranworth 
and  Lord  Brougham  put  their  dedsion  distinctly  upon  the  ground 
that  a  mere  representation  of  a  present  intention  did  not  bind  the 
defendant  as  to  her  future  conduct,  and  that  here  there  was  no 
binding  contract;  she  had  in  fact  distinctly  refused  to  enter  into  a 
contract.  Lord  St.  Leonard  dissented  on  the  ground  that  a  ochi- 
tract  was  not  necessary.^  But  when  a  person  makes  a  promise, 
which  at  the  time  is  free  from  all  taint  of  fraud,  and  is  afterwards 
held  bound  to  perform  it,  there  being  no  receipt  of  a  thing  so  as  to 
create  a  debt  or  obligaiio  re  contrdota^'^  I  am  entirely  unable  to  see 
how  the  duly  to  perform  can  be  other  than  a  duty  created  by  agree- 
ment. 

Many  of  the  cases  usually  cited  as  cases  of  promissory  represeata- 

ifiee  2268. 

*6ee  Piggott  v,  Stratton,  29  L.  J.  Ch.  1;  S.  C,  1  DeG.  F.  J.  88;  Lofibs v.  Mav, 
8  Jut.  N.  S.  607. 

>  See  also  Maunsell  v.  White,  4  H.  L.  1039. 

*  Lang.  2  99-103.  Professor  LangdeU  b  probably  mistaken  in  his  view  of  the 
relation  between  debts  and  the  real  contracts  of  the  Roman  law.  See  HoIme% 
Lectyii. 
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tbns  are  really  based  on  oontract,  and  are  often  so  regarded.^  The 
leading  case  of  this  class  appears  to  be  Hammersley  v.  De  Biel^'  which 
is  cited  in  most  of  the  hiter  cases.  It  was  not  however  cited  in 
Jorden  v.  Money/  a  fact  at  which  Vice  Chancellor  Stuart,  in  Loffiis 
V.  Maw/  expressed  surprise,  but  which  is  perfectly  intelligible  on 
the  supposition  that  Hammersley  v,  De  Biel  was  a  case  of  contract 
and  therefore  not  a  precedent  for  the  decision  in  Jorden  v.  Money, 
where,  as  we  have  seen,  there  was  no  contract.  In  the  former  case 
Thompson,  whose  daughter  was  to  marry  the  Baron  De  Biel,  made 
a  statement  in  writing  of  what  he  thought  the  settlements  on  both 
aides  should  be.  He  would  settle  £10,000  on  her  at  once,  give  an 
annuity  of  £200,  and  leave  her  £10,000  more  by  will.  The  Baron 
was  to  settle  £500  per  year  upon  her.  The  Baron  agreed  to  this, 
manied,  and  made  his  settlement  Thompson  after  the  marriage 
settled  £10,000  and  the  annuity  according  to  his  agreement.  The 
Baron  remarked  as  to  the  settlement  being  silent  about  the  other 
£10,000  to  be  left  by  will,  and  was  told  that  it  would  not  be  proper 
to  mention  that,  which  satisfied  him,  he  being  a  foreigner  and  not 
acquainted  with  English.  Afterwards  Thompson  married  again, 
and  did  not  leave  the  second  £10,000  to  his  daughter  at  his  death. 
There  is  nothing  in  the  report  of  the  case  to  show  that  he  had  any 
fiandttlent  intent  when  he  made  the  agreement. 

It  was  held  by  the  Lord  Chancellor  that  the  plaintiff  below,  the 
oolj  child  of  Baron  De  Biel  and  Thompson's  daughter,  who  were 
both  dead,  was  entitled  to  receive  the  £10,000  from  Thompson's 
estate;  and  this  decree  was  affirmed  in  the  House  of  Lords.  The 
Lord  Chancellor  appears  to  have  thought  that  a  contract  was  not 
necessary,  and  there  are  expressions  tending  that  way  in  the  opinions 
in  the  House  of  Lords;  but  it  was  there  held  that  there  was  an  en* 
foroeable  contract,  and  this  appears  to  have  been  the  point  actually 
decided,  as  has  since  been  recognized.*  In  Maunsell  v.  .White' 
very  strong  statements  of  intention  were  made  by  an  unde  to  the 
gnardians  of  the  lady  whom  his  nephew  was  about  to  marry  as  to 

'  Loflbi  V.  Maw,  p.  246,  note  2;  Layer  v.  Fielder,  32  L.  J.  Ch.  365 ;  S.  C,  31  Beay. 
1;  Ridley  v.  Bidley,  34  L.  J.  Ch.  462 ;  8.  C,  34  Beav.  478 ;  Williama  v.  WiUlamfl, 
S7L.J.Ch.854;  Laders  v.  Ausly,  4  Yes.  501 ;  Alt  v.  Alt,  32  L.  J.  Ch.  52 ;  S.  C,  4 
Gi£84;  Buroombe  v.  FSnniiiger,  3  DeQ.  M.  G. 571 ;  S.  C,  22  L.  J.  Ch.419;  Viret 
f-Viret^fiOL.  J.  Ch.59. 

'  12  a.  A  Fin.  45.  *  See  {  258.  *  Note  1,  mipra, 

*8Qgden  <m  Property  54;  3  Dayidioii's  Conyejancing  (3d  Ed.),  App.  688. 

•4H.L.1039. 
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his  intentions  to  leave  property  to  the  nephew^  but  he  refiiaed  to 
bind  himself,  saying  that  he  had  never  settled  anything  upon  any  of 
his  nephews  and  should  give  cause  of  jealousy  if  he  made  an  exoep* 
tion.  On  the  strength  of  this  a  settlement  was  made  on  the  lady's 
side,  the  nephew  agreed  to  settle  what  he  should  receive  from  his 
uncle,  and  the  marriage  took  place.  The  unde  afterwards  changed 
his  mind  and  left  the  nephew  nothing.  It  was  held  that  the  hiJtet 
had  no  claim  on  the  uncle's  estate,  Lord  Chancellor  Cranworth  in 
the  House  of  Lords  distinguishing  this  case  from  Hammersley  v,  De 
Biel  by  the  fact  that  here  there  was  no  contract.  A  covenant  to 
leave  a  l^acy  can  be  enforced,  this  being  undoubtedly  a  contract' 
In  Peck  V.  Hoyt^  "the  petitioner,  a  childless  widow  advanced  in 
years,  and  having  no  near  relatives  with  whom  she  was  on  friendly 
terms,  in  consideration  of  the  love  and  affection  which  she  bore  to 
the  respondent,  who  resided  in  her  house,  and  whom  she  regarded 
and  treated  as  a  son,  and  in  the  expectation  and  belief  that  he  would 
reciprocate  her  feelings,  would  always  live  with  her  and  treat  her  as 
a  mother,  and  support  her  during  her  life,  being  justified  in  sudi  be- 
lief by  the  respondent's  treatment  of  her,  wkUJi  was  designed  by  hm 
to  create  such  a  bdief/'  conveyed  to  him  a  considerable  part  of  her 
estate.  Afterwards  on  his  failing  to  meet  the  expectations  thus 
raised  the  conveyance  was  set  aside.  The  court  said  that  the  con- 
duct of  the  parties  had  been  such  as  in  effect  to  make  a  contract.  If 
the  contract  can  be  proved  by  parol  evidence  at  all,  it  can  of  coarse 
be  gathered  from  the  conduct  of  the  parties  without  express  words. 

§  263.  When  the  Contract  Creates  a  Trust.  The  contract  may 
create  a  trust,  so  as  to  let  in  the  equitable  principles  that  govern 
trusts.  A  trust  is  where  a  person  holds  a  right  of  any  kind  to  which 
is  attached  an  obligation  to  another  person  to  use  the  right  in  a 
particular  way  for  such  other  person's  benefit.^  The  obligation 
need  not  arise  by  contract,  as  will  be  shown  in  a  future  chapter;^ 
but  it  may  arise  in  that  way  and  often  does.  For  example,  if  A,  the 
owner  in  fee,  contracts  to  convey  to  B,  he  is  trustee  for  B  until  the 
conveyance  is  made.  Where  a  trust  obligation  is  ex  c(mira4stUy  the 
trust,  even  though  express,  will  be  taken  out  of  the  statute  of  frauds 
if  the  contract  can  be ;  indeed  the  two  things  are  identical.  AJso  a 
contract  obligation,  instead  of  itself  constituting  the  trust  obligation, 

^  Jones  V.  Martm,  5  Yes.  266,  n.  '  39  Comi.  9. 

'  For  a  more  full  and  aocurate  doacription  of  a  trust  see  {  516. 
*  See  Ch.  XIV. 
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may  be  the  right  which  is  held  in  trust.  In  the  example  just  given 
A  holds  the  right  in  rem,  in  trust  for  B ;  but  B  may  in  turn  hold  his 
omtraet  right  against  A  as  trustee  for  C ;  so  that  there  will  be  a 
doable  trust.  Double  trusts  are  not  infrequent  in  our  law.  Now 
it  may  sometimes  happen  that,  where  an  attempt  is  made  to  create 
an  express  trust  directly  between  A  and  C,  but  the  attempt  is  unsuc- 
oessfiil  because  the  requirements  of  the  statute  of  frauds  are  not 
complied  with,  the  transaction  may  still  amount  to  a  contract 
between  A  and  B  such  that  B  will  hold  his  contract  right  in  trust 
for  C,  this  latter  trust  being  an  implied  one  and  therefore  not  within 
the  statute.  Then  if  the  contract  is  afterwards  made  enforceable  by 
port  performance,  it  becomes  possible  to  enforce  the  second  trust  also 
m  &vor  of  C,  the  practical  effect  is  the  same  as  if  a  direct  trust  in 
fiivor  of  C  against  A  had  been  created  as  was  originally  intended, 
and  the  enforcement  of  the  contract  and  of  the  second,  implied,  trust, 
which  in  equity,  to  avoid  circuity  of  action,  may  be  done  in  one  suit, 
may  easily  be  mistaken  for  the  enforcement  of  direct  rights  of  C 
against  A  supposed  to  have  been  created  by  a  promissory  representa- 
tion. I  think  it  probable  that  this  confiision  has  taken  place  in 
gome  classes  of  cases  in  which  the  person  corresponding  to  B  in  the 
above  explanation  has  not  been  required  to  be  made  a  party  to  the 
suit.  Tfdce  the  instance  of  a  &ther  devising  land  to  his  younger 
son  in  consequence  of  and  in  reliance  on  a  promise  made  by  him  \jo 
pay  a  sum  of  money  to  the  heir-at-law.  This  is  plainly  a  contract ; 
give  me  the  land  and  I  will  pay  the  money.  In  some  of  the  United 
States  the  heir-at-law,  as  the  person  for  whose  benefit  the  contract 
was  made,  could  sue  on  it  at  law  in  an  action  ofaasumpgU  ;  but  not 
flo  m  England  and  others  of  the  United  States,  where  a  person  is  not 
allowed  to  sue  on  a  contract  made  for  his  benefit  but  to  which  he  is 
not  a  party ,^  so  that  in  those  jurisdictions  the  younger  son's  promise, 
if  enforceable  at  all,  can  only  be  enforced  in  equity  on  some  ground 
of  trost  But  such  a  contract  vests  a  right  in  the  testator  or  his 
personal  representatives  after  his  death.  They  however  have  no 
interest  in  its  performance,  the  only  person  who  has  any  such  interest 
is  the  heir;  and  therefore  it  may  reasonably  be  said  that  they 
bold  the  contract  right  in  trust  for  him.  If  the  testator  had  in  his 
wiU  diarged  the  payment  upon  the  land,  then  there  would  have 
been  a  direct  trust  in  favor  of  the  heir ;  but  this  not  having  been 

^Tweddle  v.  Atkinson,  1  B.  A  S.  393;  S.  C^  30  L.  J.  Q.  B.  205 ;  Ellis  v.  Clark, 
no  Maes.  389. 
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doDC;  the  direct  trust,  if  it  exists  at  all,  is  invalid  under  the  statute 
of  frauds.  Nor  does  the  performance  of  the  testator's  part  of  the 
contract  make  the  express  trust  valid,  since  such  perfonnanee 
amounts  to  no  more  than  an  actual  convejance  of  property  upon  a 
parol  trust,  t.  6.,  it  presaits  exactly  the  case  to  which  the  statute  of 
frauds  applies.  But  to  avoid  circuity  of  action  the  heir  is  allowed 
to  file  his  bill  against  the  devisee,  and,  because  of  the  confusion 
between  the  direct  and  the  indirect  trust,  he  has  not  been  required  to 
make  the  personal  representatives  of  the  testator,  who  have  no  actual 
interest,  parties  to  the  suit.  In  Lantry  v.  Lantry  ^  the  law  was  laid 
down  as  follows :  "  The  distinction  is  this.  If  A  voluntarily  conveys 
land  to  B,  the  latter  having  taken  no  measures  to  procure  the  convey- 
ance, but  accepting  it,  and  verbally  promising  to  hold  the  property 
in  trust  for  C,  the  case  falls  within  the  statute,  and  chanceiy  will  not 
enforce  the  parol  promise.  But  if  A  was  intending  to  convey  the 
land  directly  to  C,  and  B  interfered  and  advised  A  not  to  convey 
directly  to  C,  but  to  convey  to  him,  promising,  if  A  would  do  so^ 
he,  B,  would  hold  the  land  in  trust  for  C,  chancery  will  lend  its  aid 
to  enforce  the  trust,  upon  the  ground  that  B  obtained  the  title  by 
fraud  and  imposition  upon  A.  The  distinction  may  seem  nice,  hot 
it  is  well  established.  In  the  one  case  B  has  had  no  agency  in  pro- 
curing the  conveyance  to  himselC  In  the  other  he  has  had  an  active 
and  fraudulent  agency.  In  the  one  case  he  has  done  nothing  to 
prevent  a  conveyance  to  the  intended  beneficiary.  In  the  other  he 
has,  by  &lse  promises,  diverted  to  himself  a  conveyance  about  to  be 
made  to  another."  In  other  words,  assuming  that  B  intended  to 
perform  his  promise  when  he  made  it,  if  B  makes  a  contract  before 
he  receives  the  land,  so  that  the  conveyance  amounts  to  a  part  per- 
formance, or  if  he  makes  an  offer  and  the  conveyanoe  has  the  e£fect 
of  an  acceptance,  so  that  the  contract  is  a  unilateral  one  executed  on 
one  side  when  made,  the  case  does  not  fall  within  the  statute.  Not 
so,  if  there  is  merely  a  conveyance  with  an  attempt  to  create  a  trusty 
which  foils  within  the  statute  and  cannot  be  taken  out  by  part  per* 
formance  because,  there  being  no  contract,  there  is  nothing  to 
perform. 

The  above  explanation  is,  it  must  be  acknowledged,  somewhat 
subtle  and  far-fetched,  drawing  as  it  does,  the  rights  of  the  last  oe»- 
twy  qv£  trud  indirectly  through  those  of  the  grantor  or  devisor's 
personal  representative,  who  is  himself  an  intermediate  oesluy  que 

1  51  lU.  458 ;  S.  C,  2  Am.  Bep.  310. 
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irwL  But  in  tnith  the  case  to  be  provided  for  is  a  difficult  one. 
It  is  plain  that  the  recipient  of  the  property  ought  not  to  be  allowed 
to  enjoy  his  ill'-gotten  gains,  repudiating  the  condition  upon  which 
he  got  them ;  and  yet  the  statute  of  frauds  seems  to  cover  the  case 
exactly.  We  do  not  at  all  evade  the  difficulty  by  calling  his  holding 
and  refusing  to  perform,  a  fraud.  The  question  still  remains,  how 
and  why  is  that  a  fraud  any  more  than  holding  a  property  simply 
conveyed  in  trust  and  re&sing  to  acknowledge  the  trust.  In  other 
words,  it  cannot  be  known  to  be  a  fraud  until  the  grounds  have 
already  been  formulated  on  which  it  is  to  be  taken  out  of  the  statute. 
The  word  firaud  is  only  a  name  which  we  may  use  to  denote  those 
grounds  when  we  have  found  them,  it  gives  us  no  aid  in  finding  out 
what  they  are;  just  as  the  conception  of  an  implied  contract  gives  us  no 
aid  in  determining  when  a  person  who  has  received  money  can  be  held 
to  have  received  it  to  the  use  of  another  so  as  to  be  liable  to  him  for 
it  in  an  action  of  assumpsit.  When  we  have  determined  on  other 
grounds  that  he  shall  be  liable,  we  say  that  he  is  considered  to  have 
impUedly  contracted  to  pay  it,  merely  in  order  that  we  may  bring 
the  case  within  the  scope  of  that  form  of  action.  If  A  conveys 
property  to  B  on  an  express  parol  trust  that  is  invalid  under  the 
statute  of  frauds,  and  that  is  all  there  is  to  the  case,  it  is  not  fraud  in 
kw  for  B  to  hold  the  property  and  refose  to  perform  the  trust.  Nor 
will  parol  evidence  of  the  trust  be  let  in  in  order  to  prevent  fraud. 
Bat  if  B  had  said  beforehand  to  A :  '^Convey  that  property  to  me 
on  such  a  trust,  instead  of  conveying  it  directly  to  the  oestuy  que  (rust 
or  otherwise  disposing  of  it  for  his  benefit,  and  I  will  perform  the 
trast,''  and  the  conveyance  was  made  in  accordance  with  the  request, 
it  seems  that  such  evidence  is  admissible;  the  case  is  taken  out  of  the 
statute.  Why  ?  The  reason,  I  think,  can  only  be  that  in  the  latter 
case  there  is  a  contract  between  A  and  B,  which  is  performed  on  A's 
aide  and  thus  is  taken  out  of  the  statute,  and  that  by  that  contract  an 
obligation-right  is  vested  in  A,  or  in  his  personal  representatives  if 
he  is  dead,  which  contract-right  is  held  in  trust  for  the  oesiuy  que 
tnuL  There  is  a  double  trust ;  B  holds  the  property — ^the  right  in 
rem— in  trust  for  A,  or  his  representatives,  i.  e.,  under  a  contract 
with  A  to  use  it  in  a  certain  manner — ^and  A  or  his  representatives 
in  turn  hold  the  contract-right  in  trust  for  the  oestuy  que  trust.  The 
direct  trust  which  it  was  intended  to  create  for  the  latter's  benefit  is 
invalid  under  the  statute  of  frauds,  just  as  much  as  though  the 
property  had  been  conveyed  without  any  previous  request.     The 
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request  cannot  affect  that  matter  in  the  least.  Some  finesse  and 
nicety  of  construction  has  to  be  resorted  to  on  any  theory,  if  we 
are  to  rescue  such  cases  from  the  grip  of  the  statute  of  frauds  at 
all. 

However,  if  the  explanation  above  given  is  unsatisfactory,  we 
may  either  resort  to  a  conclusive  presumption  that  there  was  a 
fraudulent  intent  at  the  outset,  or  we  may  regard  the  established  rale 
on  this  subject  as  a  piece  of  somewhat  bold  judicial  l^islation,  in 
no  manner  reconcilable  with  the  statute,  which  was  made  possible  by 
a— for  this  purpose— fortunate  confusion  of  ideas,  is  now  too  firmly  * 
established  to  be  upset,  and  is  amply  justified  by  the  strongest  con- 
siderations  of  justice  and  expediency,  which  are  indicated  in  the 
phrase  commonly  used,  "the  prevention  of  fraud." 

§  264.  Opinions  Against  the  Theory  of  Contract.  There  are 
many  dida  in  support  of  Lord  St.  Leonard's  opinion  in  Jorden  v. 
Money  ^  that  a  contract  is  not  necessary.  But  I  cannot  find  any 
case  where  a  person  has  been  held  to  perform  a  promise  where  the 
essential  elements  of  a  contract  have  been  lacking,  and  where  the 
case  could  not  be  explained  in  some  other  way.  The  cases  cited  in 
support  of  such  dicta  all  fall  short  of  doing  so.  For  an  example  we 
may  take  the  statement  of  Mr.  Pollock :  "There  is  yet  another  class 
of  cases,  not  resting  on  contract  or  agreement  at  all,  in  which  coiuiis 
of  equity  have  compelled  persons  to  make  good  the  representations 
on  the  fidth  of  which  they  have  induced  others  to  act."'  As  he 
says,  some  of  the  applications  of  this  supposed  principle  are  hard  to 
reconcile  with  Jorden  v.  Money.  In  fact  the  principle  itself  seems 
to  me  to  be  so;  for  if  a  binding  contract  is  not  necessary,  but  a 
party  is  to  be  held  bound  by  mere  representations  which  do  not 
amount  to  a  contract,  there  could  hardly  be  a  stronger  case  for 
thus  holding  him  than  was  presented  in  Jorden  v.  Money,  where 
the  justice  of  the  case  was  plainly  with  the  plaintiff;  but  the 
decision  was  against  him  because  there  was  no  contract. 

Mr.  Pollock  in  support  of  his  proposition  cites  the  following  cases : 
Warden  v.  Jones ;  *  here  the  court  does  draw  the  distinction  between 
a  binding  promissory  representation  and  a  contract,  but  the  opinion 
is  a  mere  diatum.  The  party  was  held  not  bound,  there  being  only 
a  mere  verbal  promise  invalid  under  the  statute  of  frauds ;  and  in 

1  See  22  258,  262.  *  PoU.  Cont.  583. 

»26L.J.Ch.427;  S.  C,  23  Beav.  487 ;  S.  C,  on  App.,  27  L.  J.  Ch.  190 ;  S.C.,2 
DeQ.  &  J.  76. 
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support  of  the  dictum  the  court  cites  cases  where  there  was  a  fraudu- 
lent intentioii  at  the  outset,  such  as  Neville  v.  Wilkinson.^  In  re 
.  Lush's  TmstSy'  and  Sharpe  v.  Foy,^  in  both  of  which  the  representa- 
tion was  of  an  existing  &ct.  Also  the  remarks  of  Lord  Shelbourne 
in  Citizens'  Bank  of  Louisiana  v.  First  Nat.  Bank  of  New  Orleans/ 
as  to  the  ^  difference  between  a  contract  and  an  equitable  estoppel  by 
repiesentationsy  apply  to  representations  of  present  facts. 

ni.— FRAUD  OTHER  THAN  MISREPRESENTATION. 

1.  Breach  of  Trust. 

§265.  Breach  of  Trust  in  General.  We  have  already  seen  that 
breach  of  trust  is  considered  as  a  kind  of  fraud.'  Trust  duties  are, 
88  is  elsewhere  explained,*  obligations,  some  of  them  arising  from 
oontract  and  some  in  other  ways,  whichhave  the  peculiarity  of  being 
attached  to  certain  rights,  powers  or  abilities  to  act  ai^d  relating  to 
the  manner  in  which  these  shall  be  exercised.  A  breadi  of  trust  is 
simply  a  vioktion  or  non-performance  of  one  of  these  obligations, 
and  can  only  be  described  by  describing  the  content  of  the  obligation. 
Bat  this  it  will  be  more  convenient  to  reserve  until  we  come  to  take 
up  the  subject  of  obligations  and  trusts  in  a  future  chapter.^  To 
knowingly  assist  another  to  commit  a  breach  of  trust  in  also  an 
actionable  fraud. . 

§  266.  Abase  of  Public  Authority.  Closely  akin  to  ordinary 
breach  of  trust  is  abuse  of  public  authority.  The  duties  of  public 
officers,  as  has  been  said,  are  not  obligations,^  but  correspond  to 
rights  in  reniy  so  &r  as  they  are  owed  to  private  persons  at  all,  and 
in  laige  part  they  are  owed  only  to  the  State.  Therefore  their 
poweis  or  authority  cannot  be  regarded  as  in  a  strict  sense  held  in 
trust  for  any  private  person.  Nevertheless  these  are  conferred  upon 
them  only  for  the  attainmeot  of  special  purposes,  and  they  owe  some 
sort  of  duties  to  the  State  at  least  not  to  use  them  for  other  purposes. 
They  may  also  be  regarded  as  owing  imperfect  duti^  of  this  kind  to 
eadi  individual  of  the  community,  so  that  their  abuse  of  these  powers 
is  reckoned  a  kind  of  fraud. 

^  See  J261.  *  L.  R.  4  Ch.  591 ;  8.  C,  38  L.  J.  Ch.  650. 

»L.R.4Ch.36.  *43L.  J.Ch.269;  8.  C,  L.  R.  6  H.  L.  362. 

»  Bee  i  224.  *  See  {8  478,  516. 

^  Ch.  XIV,  Div.  III.  •  See  J  138. 
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2.  U^^>UE  Influence, 


§  267.  The  Nature  of  Undue  Influence.  Undue  influence  seenid 
to  stand  midway  between  fraud  and  duress.  If  it  operates  to  intimi- 
date or  overawe,  it  is  like  the  latter ;  if  it  works  through  confidenoe 
reposed,  it  more  resembled  breach  of  trust.  But  the  difference  be- 
tween that  breach  of  confidence  which  constitutes  undue  influ^ce, 
and  that  which  is  present  in  breach  of  trust  is  this :  in  the  former 
confidence  implies  a  state  of  mind  of  the  confiding  party ;  his  trust- 
fulness and  reliance  upon  the  other.  This  is  improperly  played 
upon  to  induce  him  to  do  or  omit  to  do  something.  But  in  the 
latter,  the  conduct  itself,  or  the  position  of  power,  advantage  or 
opportunity  which  results  from  the  conduct,  is  what  is  meant  by 
confidence.  As  a  result  generally  of  confidence  of  the  first  sort  con- 
fidence of  the  latter  sort  is  bestowed,  as  where  one  communicates  a 
trade  secret  to  another  or  allows  him  as  an  attorney  or  confidential 
clerk  to  have  access  to  his  private  papers  because  he  trusts  him.  It 
is  of  no  consequence  l^ally,  in  case  of  breach  of  trust,  whether  there 
was  actually  confidence  in  the  first  sense  or  not,  if  the  one  party  is 
actually  entrusted,  in  the  second  sense,  with  something  for  another. 
One  may  be  forced  by  circumstances  to  commit  his  afiairs  or  interests 
to  the  hands  of  an  agent  or  trustee  whom  he  knows  to  be  untrust- 
worthy ;  but  the  agent  or  trustee  is  bound  by  the  same  rules  as  to  the 
use  of  his  power  or  position  as  if  his  principal,  employer  or  eestuy 
que  trusty  trusted  him  perfectly. 

Undue  influence,  however,  is  more  often  classed  with  fraud  than 
with  duress ;  probably  because  the  rules  in  regard  to  it  are  equitable, 
and  equity  has  generally  acquired  its  jurisdiction  on  the  ostensible 
ground  of  the  prevention  of  fraud.  Its  nature  is  as  follows :  When- 
ever one  person  has  in  any  manner  obtained  an  influence  over  another 
such  as,  if  used,  will  ^^  preclude  the  exercise  of  free  and  deliberate  judg- 
ment "  ^  by  the  latter,  he  must  not  use  it  to  procure  the  latter  to  enter 
into  any  juristic  act.  There  is  no  definite  rule  to  determine  what  kind 
and  degree  of  influence  is  sufficient  to  invalidate  a  transaction.  It  has 
to  be  left  largely  to  judicial  discretion.  "  The  question  to  be  decided  in 
each  case  is  whether  the  party  was  a  free  and  voluntary  agent"  *  Un- 
due influence,  considered  as  fraud,  is  no  more  than  invalidating  fraud. 

» Poll  Cont.  628. 

*  PoU.  Cont.  623;   citing  Williams  v.  Bayley,  L.  R.  1  E.  <fe  I.  App.  200,  210; 
see  alao  Draft  Civil  Code  of  N.  Y.,  cited  in  {  606. 
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§  268.  Fresumptions  of  Undue  Influence.  The  difficult  ques- 
tions as  to  undue  influence  usually  relate  to  the  manner  of  proving 
it  and  the  presumptions  as  to  its  influence.  These  lie  strictly  outside 
of  the  limits  of  oar  present  inquiry,  which  is  concerned  only  with 
die  nature  of  fraud  'per  se.  But  a  brief  notice  of  a  few  points  will 
serve  to  show  more  clearly  the  connection  of  undue  influence  with 
odier  kinds  of  fraud. 

It  is  not  necessary  to  prove  that  influence  was  unduly  used  in  the 
particular  case,  or,  if  it  was,  how  it  was  used.  An  influence  once 
shown  to  exist  is  prima  fade  presumed  to  continue  and  to  have 
induced  all  transactions  made  by  the  subject  party  with  or  at  the 
instance  of  the  dominant  one  while  it  lasts. 

This  position  of  influence  may  in  turn  be  itself  presumed  from 
the  relation  of  the  parties  or  the  nature  of  the  transaction.  Here 
the  presumption  is  a  double  one ;  from  the  fsxsts  shown  a  position  of 
influence  is  presumed,  and  from  this  the  exercise  of  the  influence  is 
farther  presumed.  It  is  not  necessary  to  enumerate  here  the 
relations  or  the  kinds  of  transactions  from  or  in  which  these  pre- 
sumptions are  made.^  Examples  of  the  former  are  the  relations  of 
parent  and  child,  guardian  and  ward,  various  persons  standing 
ill  boo  parentis  and  their  dependents ;  of  the  latter,  bargains  with 
"expectant  heirs"  and  reversioners,  are  instances. 

§269.  Undue  Influence  and  Misrepresentation.  When  facts 
are  present  from  which  undue  influence  can  be  inferred  either  by  a 
presumption  of  law  or  of  fact,  any  misrepresentation  by  the  person 
having  the  influence  to  the  one  subject  to  it,  however  innocently 
made,  is  regarded  as  strong  corroborative  evidence ;  and  also,  at  least 
if  the  presumption  is  one  of  law,  the  stricter  rules  as  to  concealment 
and  innocent  misrepresentation  apply,  which  have  already  been 
mentioned.'  Moreover  the  evidence  generally  tends  to  prove  fraud. 
Therefore  it  is  often  impossible  to  say  whether  the  decision  of  a  case 
is  on  the  ground  of  fraud  or  undue  influence  or  of  both  together,  and 
the  word  fraud  or  constructive  fraud  is  used  for  both.*  For  this 
reason  it  seems  better  to  class  undue  influence  as  a  species  of  fraud 
than  to  put  it  with  duress. 

^  They  may  be  found  in  PolL  Oont  Chap.  XII. 

*  See  22  235,  246. 

' Deardon  v.  Bamford,  10  L.  J.  Ex.  Eq.  54;  Sturge  v.  Storge,  19  L.  J.  Ch.  17  ; 
8iC^  12  Beav.  229;  Allen  v.  Davis,  20  L.  J.  Ch.  44;  S.  C^  4  DeG.  &  S.  133;  Cooke 
V.  Lunotte,  21  L.  J.  Ch.  371 ;  a  C,  15  Beav.  234. 
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3.  Acts  Done  with  Intent  to  Injure  Another. 

§  270.  The  Nature  of  the  Act.  An  act  done  with  the  intentioQ 
of  thereby  producing  a  result  that  wiU  be  in  &ct  an  injury  to  another 
person,  may  amount  to  that  d^ree  of  fraud  which  we  have  called 
invalidating. 

The  act  is  usually  an  agreement  between  two  or  more  persons.  In 
this  case  it  may  &11  into  the  class  of  ill^al  agreements,  and  therefore 
be  not  merely  vcHdable,  but  void  so  long  as  it  remains  executoiy, 
and  practically  valid  between  the  parties  when  executed,  because  the 
law  will  not  interfere  to  help  a  guilty  party.  But  whether  illegal 
or  not,  it  may  be  fraudulent  as  to  the  party  injured  and  invalid 
against  him  even  though  fully  performed.  The  most  fiuniliar 
example  of  this  is  a  conveyance  of  property  to  defeat  the  claims  of 
(S'editors,  when  the  person  sought  to  be  defrauded  is  not  a  party  to 
the  agreement.  Where  a  wife  and  her  paramour  persuaded  the 
husband  to  consent  to  a  separation  and  to  execute  a  deed  securing  to 
her  a  separate  maintenance,  with  the  secret  purpose  of  thereby 
enabling  her  to  carry  on  more  conveniently  her  adulterous  inter- 
course, it  was  held  that  the  deed  was  invalid  against  the  husband  as 
having  been  obtained  by  fraud.^  But  the  act  may  be  a  unilateral 
one.  ^'  If  A  intermingles  his  goods  with  those  of  B  without  con- 
fusion, in  such  a  manner  that  A  alone  can  distinguish  them,  and  an 
attaching  creditor  of  B  requests  A  to  select  his  goods,  whidi  he 
refuses  to  do,  this  alone  will  not  justify  such  creditor  in  taking  A's 
goods  with  those  of  B.  But  if  A  fraudulently,  and  with  the  inten- 
tion of  frustrating  the  attachment  of  B's  creditor,  intermingles  his 
goods  with  those  of  B,  so  as  to  be  inseparable  by  such  creditor,  the 
latter  may  justify  the  taking  of  them.^'* 

§  271.  The  Party's  State  of  Mind.  The  state  of  mind  necessary 
to  constitute  this  sort  of  fraud  must  amount  to  intention  in  at  least 
one  party  to  the  act.  It  is  plain  that  a  mere  knowledge  that  the 
result  will  follow  is  not  enough.  It  is  not  l^al  fraud  for  a  debtor 
to  spend  all  his  money,  even  in  useless  debauch^^  although  he 
knows  that  he  will  thereby  be  left  without  means  to  pay  his  ddbts. 
There  must  also  be  a  belief  that  the  result  when  produced  will  be  an 
injury  to  another.     If  two  persons  contract  to  take  measures  to 

^  Evans  v.  Edmonda,  22  L.  J.  a  P.  211 ;  &  C,  13  C.R  777 ;  Evans  v.  Garriiigtoi], 
30  L.  J.  Ch.  364;  S.  C^  2  DeG.  F.  J.  481. 
*  Treat  v.  Barber,  7  Conn.  274;  Gapron  v.  Fort&Cf  43 Conn.  383. 
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iiidaoe  the  servant  of  a  third  to  quit  his  master's  service  in  vio- 
lation of  his  contract^  I  do  not  think  that  the  agreement  would 
be  illegal  or  fraudulent  if  they  honestly  supposed  that  the  ser- 
vaot  was  employed  on  such  terms  that  he  could  rightfully  quit 
at  any  time.  In  other  words,  the  intention  must  be  a  wrong  inten- 
tion. 

§  272.  The  Nature  of  the  Ii^ury.  The  injury  intended  to  be 
caused  must  be  a  complete  legal  wrong,  a  breach  of  a  perfect  duty 
owed  to  the  person  defrauded.  It  may  be  a  breach  of  contract  or  a 
tort.  A  mere  agreement  to  produce  damnum  absque  injuria  is  not 
firandulent.  Thus  where  by  the  custom  of  a  manor  one  who  was 
aheady  a  tenant  of  copyhold  land  in  the  manor  paid  a  smaller  iSne 
on  being  admitted  to  a  new  holding  than  an  outsider,  and  the 
plaintiff,  having  bought  a  large  piece  of  copyhold  land  in  the  manor, 
before  being  admitted  bought  a  small  piece,  intending  to  be  admitted 
fii8t  to  that  and  then  to  take  advantage  of  his  position  as  a  tenant  to 
get  in  cheaply  on  the  larger  piece,  the  court  granted  a  mandamus 
to  compel  the  lord  to  admit  him  at  his  request  to  the  smaller  piece, 
holding  that  he  had  a  right  to  take  the  course  that  he  had  taken.^ 
So  a  transfer  of  shares  to  a  man  of  straw  to  get  rid  of  liability  for 
calls  on  them,  is  not  fraudulent  if  the  transfer  is  a  real  one  and  not 
colorable  merely ;  and  this,  even  though  money  is  paid  by  the  trans- 
ferer to  the  transferee  to  induce  him  to  take  them.*  However,  it  is 
not  necessary  that  the  duty  and  right  intended  to  be  violated  should 
be  in  existence  at  the  time  of  the  agreement,  or  even  certain  to  come 
into  existence.  It  is  fraud  for  a  husband  against  whom  a  suit  for 
divorce  and  alimony  is  pending  to  convey  his  property  with  intent 
to  evade  the  duty  to  pay  alimony  which  may  be  created  by  the  de- 
cree.^ Also  when  a  tenant  for  life  with  remainder  to  his  eldest  son 
in  tail  brought  up  a  bastard  son  as  the  true  remainder  man,  and  when 
became  of  age  told  him  the  &cts,and  the  two  went  through  the  form 
of  a  common  recovery  to  cut  off  the  legitimate  eldest  son,  it  was 
bdd  a  fraud  upon  the  latter.^  Here  there  was  also  a  misrepresenta- 
tion. A  voluntary  conveyance  may,  as  is  well  known,  be  void 
against  the  claims  of  subsequent  creditors. 

^The  King  v.  Booghey,  1  K  &  C.  565. 

'Stanhope's  Case,  35  L.  J.  Ch.  296 ;  S.  G^  L.  B.  1  Ch.  161 ;  Battle's  Case,  39  L. 
J.  Ch.  391. 
'Blenkinsop  v,  Blenkinsop,  21  L.  J.  Ch.  401 ;  S.  C,  1  DeG.  M.  &  G.  495. 
« Vane  t.  Vane,  42  L.  J.  Ch.  299;  S.  C,  L.  R.  8  Ch.  383. 
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§  273.  Exoeptionfl  to  the  Bale  as  to  the  Nature  of  the  Iqjiiry. 
There  seem  to  be  some  exceptions  to  the  principle  of  the  preceding 
section. 

When  one  is  expecting  to  receive  a  gratuitous  benefit  from  another, 
it  is  a  fraud  for  him  to  enter  into  any  contract  for  the  disposal  of 
the  thing  received  in  a  way  which  he  believes  that  the  donor  would 
disapprove  of  and  without  the  latter's  knowledge,  as  when  the 
holder  of  an  office  in  the  gift  of  a  private  person  agreed  with  the 
plaintiff  to  resign  and  use  his  influence  to  get  the  pUiintiff  appomted 
on  condition  of  receiving  a  part  of  the  fees,  the  arrangement  not 
being  communicated  to  the  patron.^  Also  a  bond  given  by  a  wonum 
to  a  man  to  marry  him  on  the  death  of  a  relative  from  whom  she 
expected  a  legacy  or  devise,  which  contract  was  kept  secret  from  the 
testator,  was  held  invalid.'  These  cases,  as  between  the  parties, 
were  cases  of  ill^ality,  since  there  was  obviously  no  fraud  prac- 
ticed by  one  party  on  the  other ;  but  the  ill^al  character  of  the 
..greements  arose  fix,m  their  being  fraudulent  as  to  the  bene&ctorB. 
Here  there  was  no  l^d  wrong  contemplated,  that  is,  no  wrong  inde* 
pendent  of  the  fraud.  Also  if  a  woman,  pending  a  treaty  of  mar- 
riage, makes  a  settlement  of  her  property  for  her  own  benefit  on- 
Iknown  to  her  intended  husband,  he  can  generally  after  nuvriage  set 
it  aside  as  a  fraud  on  his  marital  rights.^ 

Perhaps  it  may  be  possible  to  formulate  a  principle  wide  enough 
ito  embrace  both  of  the  above  exceptions  and  others  with  them, 
.somewhat  as  follows :  When  a  person  is  about  to  enter  into  a  rehir 
tion  with  another  which  implies  the  reposing  of  confidence  in  him 
ror  the  conferring  a  gratuitous  benefit  upon  him  by  the  other,  it  is 
fraud  in  him  to  do  any  act  with  the  intention  of  thereby  aflfecdng 
:the  subject-matter,  conditions  or  effect  of  the  confidence  or  benefit  in 
;any  way  which  he  believes— or  cannot  reasonably  but  believe,  or  is 
objectively  reckless  in  not  believing — ^that  the  other  does  not  know 
;and  would  not  approve.* 

It  has  been  decided  that  an  agreement  among  several  persons  not 
to  bid  against  each  other  at  an  auction,  and  thus  to  keep  down  the 
jprices,  is  fraudulent.^     The  contrary  ib  held  in  England^  and  in 

^  Waldo  V.  Martin,  4  B.  &  C.  319.  >  Woodhouse  v,  Shepley,  2  Atk.  535. 

«  Kerr  159 ;  1  Story  Eq.  {  273.  *  Kerr  166. 

^  Jones  V.  Caswell,  3  Johns.  29;  Brisbane  v.  Adams,  3  Comst.  129;  1  Stoiy  £9* 
{293. 
•  Re  CareVs  Estate,  26  Beav.  187 ;  8.  C,  28  L.  J.  Ch.  218. 
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several  of  the  United  States.^  This  is  not  an  agreement  to  do  any- 
thing in  itself  wrong,  but  only  to  forbear  in  a  manner  perfectly 
hwfiil  if  done  without  preconcert.  As  an  able  writer  on  Fraud 
says,  it  is  hard  to  see  why  they  should  be  considered  fraudulent.^ 
Where  a  person  has  various  claims  against  him  and  cannot  satisfy 
aUy  it  is  not  fraud  for  him  to  prefer  one  to  another,  unless  made  so 
by  statnte.  He  may  rightfully  do  acts  intended  to  defeat  the  claim 
of  one  creditor,  if  his  purpose  be  to  reserve  his  resources  to  pay 
aD6ther.' 

§  274.  Statutory  Frauds.  Various  statutes  create  special  kinds 
of  fraud,  usually  only  such  for  the  purposes  of  the  statute,  which 
need  not  be  enumerated  here.  Frauds  on  bankrupt  acts  are  often 
of  this  sort 

§  275.  No  Other  Sorts  of  Fraud.  The  above  described  kinds 
of  fraud,  I  believe,  include  all  the  kinds  of  conduct  that  are  fraud 
perse.  I  have  been  obliged  for  want  of  space  to  pass  over  without 
notice  many  cases  which  at  first  sight  do  not  seem  to  &11  under  any 
of  the  heads  enumerated;  but  I  think  that  on  analysis  they  will  all, 
if  they  are  really  cases  of  actual  fraud  and  not  of  mistake,  ill^ality 
or  ooDstructive  fraud,  be  found  to  be  capable  of  being  placed  there. 
This  will  be  more  apparent  when  in  a  subsequent  chapter  the  wide 
range  of  the  law  of  trusts  is  pointed  out. 

1  Galton  V.  Emuas,  1  GoU.  243 ;  Phippen  v,  Stickney,  3  Mete  384 ;  Snell  v.  Jonee, 
«  Serg.  A  B.  122. 
'£eiTl66. 
•  Wood  t;.  Dixie,  7  Q.  B.  802.    Tone's  Caae,  8  Coke  80 ;  8.  C,  1 S.  L.  C.  1. 
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CHAPTER  X.— POSSESSION. 

L— FOeSESSION  IN  QENHEAL. 

§  276.  Posaeaaion  in  the  CiTil  and  in  tlie  Anglo-American  Law. 
The  writers  on  the  civil  law  are  the  only  ones  who  have  treated  of  pos- 
session separately,  systematically  and  in  detail.  But  their  labors  do 
not  throw  much  light  upon  the  nature  of  possesion  under  onr  own 
law,  because  of  the  great  difference  between  the  two  systems  in  their 
view  of  it. 

In  the  civil  law  the  notion  of  possession  is  hi^y  artiS^alized. 
The  distinction  between  juridical  possession  and  mere  detaition 
(natural  or  physical  possession)  is  strongly  marked.  He  only  is 
regarded  as  a  possessor  who  holds  as  owner,*.  e.,dther  churning  to  be 
the  owner,  or  at  least  adversely  to  the  owner.  The  animui  domim 
ia  necessary,  not  merely  the  animus  lenendi.  A  few  exceptions,  casts 
of  what  is  called  derivative  possession,'  are  admitted,  from  reasoDsof 
expedieocy,  I  think  contrary  to  theory,  though  much  ingenuity  has 
been  shown  in  reconciling  their  existence  with  general  theories.  But 
in  general  all  persons  holding  under  another's  ownership,  such  as 
lessees,  hirers  of  chattels,  and,  a  JorHori,  all  gratuitons  bailees  and 
mere  precarious  holders,  no  matter  how  complete  their  physical  con- 
trol of  the  thing  or  how  fixed  their  will  to  hold  it,  are  not  regarded 
as  having  juridical  possession  or  any  right  to  the  possessory  remedies. 

A  recent  writer  has  suggested '  that  thb  peculiar  artificial  doctrine 
nffxissessiongrew  out  of  attempts  of  the  prsetors  to  ^vethe  baiefita 
ijf  ownership  to  persons  whom  the  strict  rules  of  the  old  quiritarian 
law  or  the  selfish  policy  of  the  ruling  classes,  which  withheld  lai^ 
tracts  of  the  public  land  from  private  ownership  and  permitted  them  to 
be  occupied  by  members  of  their  own  order,  would  not  allow  to  be 
ncrsin  the  full  sense ;  that  possession  (Hlf?iter(itc&i  is  to  be  r^arded 
fact  not  as  mere  possession,  in  the  sense  which  we  now  attach  to 
the  word,  but  as  a  peculiar  kind  of  ownership  analogous  to  the  "  equi- 
table ownership "  of  our  own  hiw.  However,  the  wmaa  domini 
8av.  R.  des.  Beeitz.  {9.  >  Honler'B  Roman  Lav  200,  201. 
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having  been  adopted  as  the  practical  test  of  the  existence  of  that  kind 
of  ownership,  it  was  logically  extended  to  cases  not  falling  within 
the  reasons  supposed  in  the  above  theory,  e.  g.^  to  thieves. 

In  the  English  law,  on  the  other  hand,  which  drew  its  rules  on 
this  subject  chiefly  from  native  sources  and  was  probably  not  greatly 
affected  by  Boman  theories,^  and  which  was  free  from  the  disturbing 
inflaences  above  named,  the  idea  of  possession  remained  separate  and 
simple.  The  distinction  between  juridical  possession  and  detention 
appears,  it  is  true,  but  the  latter  is  confined  to  a  very  few  cases. 
Generally  speaking  all  persons  who  have  the  requisite  physical  con- 
trol and  will  to  exclude  others  are  possessors,  even  though  the  anin 
mm  dondni  be  wanting.  Thus  lessees,  fitctors,  carriers,  tenants  at 
will,  agistors  of  cattle,  depositaries  and  other  gratuitous  bailees  are 
aU  ooDsidered  to  have  possession  and  may  use  the  possessory  actions.^ 

§277.  Whether  Possession  is  a  Fact  or  a  Bight.  The  question 
has  been  much  discussed  whether  possession  ought  to  be  r^arded  as 
a  fiu^  or  a  right.  Although  learned  jurists  have  differed  in  their 
opinions,  it  does  not  seem  to  me  to  be  undue  presumption  on  the 
part  of  any  one  who  has  had  the  benefit  of  the  expositions  of  the 
oatore  of  law  and  l^al  rights  made  by  Austin  and  other  recent 
writers  to  say  without  hesitation  that  the  answer  is  simple  and  evident 
Every  legal  right  is  based  on  investitive  &cts,  that  is,  is  the  legal 
consequence  of  a  group  of  fiwsts  which  the  law  defines.  Whoever  these 
fids  are  true  of  has  the  right.'  The  two  exist  in  connection,  but 
are  distinct  in  nature.  There  is  no  difierence  in  this  respect  between 
rights  of  possession  and  rights  of  ownership  or  those  created  by  con- 
tract It  has  happened  in  the  case  of  possession  that  by  some  un- 
toward combination  of  circumstances  the  same  name  has  come  to  be 
very  often  used  to  denote  both  the  group  of  investitive  fiicts  and  the 
resulting  rights.  But  this  does  not  at  all  change  their  true  nature. 
We  can,  and  must,  still  discriminate  between  them,  and  for  pur- 
poses of  legal  analysis  contemplate  each  apart  from  the  other. 

Viewed  in  this  light  the  question  above  propounded  reduces  itself 
to  one  simply  of  nomenclature :  Is  it  more  convenient  that  the  word 

>  See  Holmes  Lect  yi. 

'Maj,  Criminal  Law  106;  WUbraham  v.  Snow,  2  Williams'  Saund.  87; 
KichoUs  V.  Bastard,  2  C.  M.  R. 659 ;  S.  G^  5  L.  J.  Ex.  7;  Menniev.  Blake,  6  El.  A 
BL842;S.G.,25L.  J.  Q.B.399;  Lyford  v.  Toothaker,  39  Me.  28;  Barrv.Prioe, 
16  Barb.  595;  Moore  v.  Bobinflon,  2  B.  &  Ad.  817 ;  S.  C,  1  L.  J.  K.  B.  4. 

'  Holmes  213. 
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possession  should  be  appropriated  exclusively  to  either  the  investitiye 
fitcts  or  the  resulting  rights,  and  if  so  to  which,  or  that  it  should  be 
used  to  denote  both?  The  subject  of  this  chapter  is  the  nature  of 
those  investitive  frets  which,  as  giving  rise  to  certain  l^al  effects, 
are  called  by  that  name;  and  always  in^his  book  I  shall  use  the 
simple  word  possession  to  signify  these,  calling  the  resulting  rights, 
which  in  this  chapter  I  do  not  intend  to  discuss,  by  some  other 
name. 

n.— DETENTION  AND  ACTUAL  POSSESSION. 

§  278.  Detention.  Juridical  possession  is  generally  understood 
to  consist  of  two  elements,  namely,  power  over  the  thing  possessed, 
including  power  to  exclude  others  from  interfering  with  it,  and  a 
corresponding  will ;  which  two  elements  the  civilians  call  corpus  and 
antmtM. 

Detention,  as  opposed  to  possession,  seems  to  include  eiiher  of 
two  things.  (1.)  The  power  requisite  to  possession  without  the 
wUl.  This,  for  example,  is  predicated  of  one  who  picks  up  an 
object,  such  as  a  pocket-book  lying  on  the  ground,  merely  to 
examine  it,  without  having  formed  any  purpose  to  exdude  others. 
It  has  been  decided  that  such  a  person  has  not  possession.^  But  as 
soon  as  he  decides  to  keep  it,  he  holds  as  possessor,  though  his 
physical  relation  to  the  thing  may  continue  the  same  as  before. 
(2.)  One  who  has  both  the  power  and  will  requisite  to  possession, 
but  is  denied  possession  by  some  arbitrary  rule  of  law,  must  be 
held  to  be  a  mere  detentor.'  Such  is  generally  the  case  of  a 
servant  in  the  Anglo-American  law,^  or  a  jUma  famUias  (to  a  large 
extent)  or  the  holder  of  res  menx  in  the  civil  law.  This  latter  we 
may  for  convenience  call  possessory  detention. 

§  279.  The  Manifestation  of  Power  and  WilL  The  questioQ 
now  is,  what  sort  of  power  and  what  condition  of  will  are  necessary 
to  constitute  actual  possession.  Before,  however,  going  on  to 
answer  this  question,  some  important  preliminary  observations  need 
to  be  made.  The  power  and  will  recognhsed  by  the  law  are  those 
which  are  manifested  by  conduct.  ^^A  powerful  ruffian  may  be 
within  equal  reach  and  sight  when  a  child  pic^  up  a  pocket-book ; 
but  if  he  does  nothing,  the  child  has  manifested  the  needfiil  power 

^  The  Qaeen  «.  Tharborn,  18  L.  J.  M.  G.  140;  S.  C^  1  Den.  C.  C.  387. 

*  2  Bish.  Cr.  L.  {  829  «e  aegr. 

*  See  2  303. 
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as  well  as  if  it  had  been  backed  hj  a  hundred  polioemen."^  What 
omduct  amoiuits  to  a  sufficient  manifestation  of  power  or  will  must 
be  generally  a  question  of  fiict.  If  no  opposing  power  or  will  is 
present,  very  slight  acts  may  be  enough.  Probably  almost  any  act 
of  use  would  do.  Actutd  presence  on  land  is  enough.  In  the 
example  just  given  the  child  could  hardly  be  said  to  have  manifested 
the  needed  power  until  he  had  actually  picked  up  the  pocket-book  ; 
bat  if  no  one  else  had  been  near,  a  physical  prehension  might  not 
have  been  necessary.  However,  as  we  shall  see,'  the  significance  to 
be  attached  to  acts  or  other  &cts  as  evidence  of  power  or  will  is 
largdy  fixed  by  positive  rules  of  law  raising  l^al  presumptions  that 
sometimes  support  but  often  conflict  with  the  inferences  of  &ct  that 
a  jniy  would  draw.  At  this  point  actual  and  constructive  possession 
become  hard  to  tell  apart. 

It  is  enough  also  if  the  power  be  manifested ;  it  is  not  necessary 
that  it  should  be  exerted.  It  is  true  that  the  most  usual  way  of 
manifesting  power  is  to  use  it ;  but  power  may  be  otherwise  shown. 
A  mere  command,  even  an  implied  one,  not  to  interfere  with  the 
thing,  if  followed  by  obedience  on  the  part  of  the  person  or  persons 
to  whom  it  is  addressed,  would  be  in  most  cases  sufficient  evidence  of 
power  to  exclude.* 

§  280.  Present  Power  and  Will  Enough.  The  power  and  will 
required  are  such  only  as  are  sufficient  for  the  present.  The  power 
to  hold  the  thing  against  the  attempts  of  others  to  take  it  away  or 
its  own  tendency  to  escape,  so  long  as  such  attempts  are  not  success- 
fiiUy  made  or  such  tendency  does  not  actually  prevail,  is  not 
neoeasary.  A  thief  who  puts  his  hand  into  a  person's  pocket,  seizes 
a  pocket-book,  and  lifts  it  a  few  inches  from  the  bottom  of  the 
pocket,  even  though  he  is  stopped  before  he  has  time  to  take  it  com- 
pletely out,  has  a  brief  possession.^  So  the  possessor  may  have  a 
mind  to  surrender  his  possession  very  soon,  as  in  the  case  of  a  finder 
who  knows  the  owner  of  the  article  and  is  actually  on  his  way  to 
restore  it  to  him,  and  yet  have  complete  present  possession. 

1281.  Actual  Poasession  in  General.  The  right  of  property  in 
its  most  perfect  form,  that  of  dominion  or  fiill  ownership,  is  made 
op,  as  will  be  explained  more  at  length  in  a  future  chapter,^  of  the 

1  Holmes  235.  *  Div.  UI,  in/m. 

*  QiUett  V.  Boberta^  57  N.  Y.  2S. 

«  Harruon  v.  The  People,  50  N.  Y.  51S ;  S.  C^  10  Am.  Bep.  517. 

•  Cb.  XI,  DiT.  II,  Subdiv.  2;  Ch.  XII,  Dir.  I. 
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right  to  possess  and  the  right  to  use.  The  latter  is  a  right  of 
indefinite  extent,  the  right  to  use  the  thing  in  any  manner,  subject  to 
oertain  definable  exceptions,  which  its  own  nature,  its  position  with 
reference  to  surrounding  objects,  and  the  capacity  of  the  owner 
himself  admit  of.  The  possibility  of  such  use  depends  upon  the 
relation  in  space  in  which  the  owner  stands  to  the  thing,  and  the 
non-interference  of  others  with  it.  These  latter  elements,  the  ante- 
cedent conditions  to  the  exercise  of  the  right  of  use,  are  those  to 
which  possession  refers. 

Full  and  typical  possession  includes  the  being  in  such  a  relation 
in  space  to  the  thing  as  makes  possible  the  exercise  of  the  right  of 
use,  the  power  to  exclude  others  from  interfering  with  it  at  all,  and 
the  will  to  be  in  such  a  position^  and  to  exclude  others.  This  will 
is  not  animua  domini.  That  extends  to  the  use  as  well  as  the 
possession — ^though  it  is  not  necessarily  a  will  to  use  at  once.  The 
animus  possidendi  on  the  other  hand  is  simply  the  will  to  be  in  a 
situation  where  one  might  use  if  he  chose.  The  right  of  possession 
is  subject  to  an  analc^us  limitation.  The  power,  the  will  and  the 
right  to  possess  extend  only  to  those  antecedent  conditions  which 
must  be  fulfilled  before  use  to  the  extent  above  described  becomes 
possible.  The  power,  will  and  right  to  use,  lie  beyond.  The 
right  of  property  includes  both  rights,  the  animus  dondni  both  wills, 
the  actual  and  full  exercise  of  property  rights  the  exercise  of  both 
powers.  But  possession,  even  actual  possession,  is  not  usually 
found  in  its  most  perfect  form.  Either  the  power  or  the  will,  or 
both,  is  more  often  of  smaller  extent.  One  may  not  be  able  to 
exclude  others  from  all  interference  with  a  thing,  or  desirous  to  do 
so,  and  yet  may  imdoubtedly  have  possession  of  it.  I  do  not  lose 
possession  of  my  house  merely  because  boys  in  the  street  throw 
stones  and  break  the  windows,  nor  because  my  friends  come  to  dine 
with  me  at  my  invitation.  The  question  then  is,  what  approxi- 
mation to  complete  power  and  will  must  be  present  to  constitute 
possession. 

This  must  not  be  confounded  with  the  question  of  constructive 
possession.  Possession,  that  is,  power  and  will,  is  often  presumed  to 
exist.  This  presumption  may  arise  in  oases  where  a  greater  or  less 
d^ree  of  actual  power  and  will  is  also  present.  We  may  thus  sup- 
pose a  series  of  cases,  b^inning  with  actual  possession  in  the  fullest 
sense  and  descending  gradually  tlirough  cases  where  the  elements  of 

^  Trowbridge  r.  Bosworth,  45  Conn.  166. 
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actual  possession  beoome  less  and  less,  till  we  come  to  possession 
purely  oonstructive  where  there  is  no  amount,  however  small,  of 
actual  power  or  will,  such  as  the  constructive  possession  of  an  heir 
who  does  not  know  of  his  ancestor's  death  and  has  never  seen  the  land. 
It  may  thus  appear  as  if  actual  possession  shaded  off  imperceptibly 
into  constructive,  and  the  difference  between  them  was  only  one  of 
d^ree,  so  that  wherever  the  line  of  demarkation  be  drawn  between 
them  it  must  be  drawn  somewhat  arbitrarily.  In  accordance  with 
thid  view  it  appears  to  me  that  the  terms  actual  and  constructive  are 
sometimes  used,  in  distinguishing  two  instances  of  possession,  to 
denote  merely  their  relative  position  in  this  series.  That  one  is 
ealled  constructive  which  has  less  of  the  true  elements  of  possession 
in  it  than  the  other ;  but  it  might  itself  be  called  actual  as  compared 
with  a  case  of  possession  lower  down  in  the  series.  But  this  would 
be  a  mistake.  The  difference,  here  as  elsewhere,  between  actual  and 
oonstructive  is  one  of  kind  not  of  d^ree.  As  to  the  one,  the  ques- 
tion is:  What  elements  compose  it?  As  to  the  other:  When  are 
these  elements  to  be  presumed  to  be  present  ?  One  does  not  and 
cannot  shade  off  into  the  other ;  there  is  merely  an  overlapping  of 
one  upon  the  other.  In  many  cases  where  there  is  actual  possession 
the  &et8  are  such  that  a  presumption  of  possession  would  be  raised 
even  if  there  were  no  actual  possession ;  and  on  the  other  hand  the 
possession  may  be  purely  constructive  even  though  some  small  de- 
g«e  of  power  and  wUl  are  present,  Binoe  not  every  degree  of  these 
is  enough  to  amount  to  actual  possession. 

§282.  The  Auimwt  Fossidendi.  We  will  consider  first  the 
will  that  enters  into  actual  possession  and  afterwards  the  power. 

Ownership  includes  a  right  to  use  in  indefinite  ways.  Therefore 
as  to  the  first  ingredient  in  the  will,  mentioned  in  §  281,  the  will  is 
to  be  in  a  position  that  makes  possible  the  exercise  of  that  right.  I 
suppose  that  a  purpose  to  maintain  such  a  position  in  relation  to  the 
thing  as  would  make  a  use  of  it  in  indefinite  ways — ^though  not  ne- 
eesaarily  in  all  ways — ^possible  is  required.  But  we  can  hardly 
imagine  a  position  which  would  give  only  a  power  to  use  in  ways 
capable  of  being  all  defined.  It  must  be  practically  true  therefore 
that  a  will  simply  to  maintain  a  position  that  gives  a  power  of  use  is 
enough. 

The  will  to  exclude  others,  which  forms  the  second  ingredient  in 
the  cudmus  possidendij  need  not  be  to  exclude  others  entirely.  A 
man  who  invites  guests  into  his  house,  a  shopkeeper  whose  premises 
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are  opened  to  the  pablic,  a  carrier  of  passengers  as  to  his  vehicle  or 
a  land-owner  who  aoquiesoes  in  the  use  of  a  right  of  way  whidi 
another  has  over  his  land,  is  not  ousted  of  possession.  I  have  not 
succeeded  in  finding  any  express  authority  on  this  point,  because 
various  rules  of  pLuiption,  relating  to  oonstructiJe  piUdon, 
particularly  the  principle  that  a  person  is  presumed  to  intend  ao- 
Lding  to  his  ri^ht,  overlap  with  the  prindple  now  under  discos- 
sion  and  obscure  it.  But  I  think  that  we  shall  be  safe  in  allowing 
for  two  classes  of  exceptions  to  the  general  will  to  exclude,  in 
neither  of  which  is  the  admission  of  others  inconsistent  with  the 
retention  of  actual  possession. 

First,  bearing  in  mind  the  relation  of  possession  to  ownership  and 
the  indefiniteness  of  extent  of  the  latter,  we  may  say  that  to  admit 
another  to  exercise  definite  rights  of  use  will  not  destroy  actual 
possession,  provided  their  exercise  is  consistent  with  the  exercise  of 
the  residuum  of  indefinite  use  by  the  party  admitting.^  This  last 
qualification  is  important.  A  hirer  of  a  horse,  for  example,  may  gel 
only  definite  rights  of  use ;  but  he  must  be  entrusted  with  the  posses- 
sion in  order  to  exercise  these,  and  his  exercise  of  them  is  inconsisir 
ent  with  any  power  of  indefinite  use  remaining  in  the  bailor.  The 
owner  of  the  soil  of  a  highway  remains  in  possession ; '  and  although 
this  possession  is  generally  constructive,  it  is  so  for  other  reasons 
than  the  want  of  will  to  exclude  on  the  part  of  the  possessor.  It 
may  be  actual. 

Secondly,  possession  is  not  destroyed  by  admitting  others  to 
any  extent  as  mere  licensees,  whom  the  admitter  can  expel  at 
pleasure,  even  though  while  thus  admitted  their  permissive  rights 
of  use  are  indefinite  in  extent;  provided  that  the  licenser  is  not 
himself  thereby  deprived  of  his  power  of  indefinite  use.  The  in- 
stances of  guests,  customers  and  passengers  above  mentioned  illus- 
trate this. 

Although  animus  domim  is  not  required  in  actual  possession,  yet 
such  an  animvs  evidently  includes  the  necessary  will.  Hence  "acts 
of  ownership  '^  are  often  important  as  showing  possession.^  By  acts 
of  ownership  are  not  meant  any  acts  which  an  owner  might  lawfiilly 
do,  but  only  such  as  a  person  having  a  property-right  which  in- 

^  Earl  of  Lonsdale  V.  Bigg,  26  L.  J.  Ex.196;  S.  C,  1  H.  4&  N.  924. 
'Munsonv.  Mallory,  36  Conn.  165. 

>  Wild  V.  Holt,  9  M.  &  W.  672 ;  Hubbell  v.  KocheBter,  8  Cow.  115  n. ;  McLean  v. 
Farden,  61  HI.  106. 
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dnded  the  right  of  present  possession  ^  might  lawfully  do  in  the 
exercise  of  such  right.  Merely  paying  taxes,  for  instance,  or  executing 
partition  deeds  is  not  evidence  of  possession,  since  such  acts  might 
equally  well  be  done  by  a  reversioner.* 

§  283.  The  WiU  is  the  WiU  of  the  Possessor.  The  will  which 
is  an  element  in  possession  is  of  course  the  will  of  the  possessor  him- 
self and  of  him  only.  It  is  not  required  that  others  should  willingly 
sabmit  to  be  excluded;  though  the  fact  that  others  do  submit  may 
be  evidence  to  prove  power  to  exclude.  This  proposition  is  so  self- 
evident  that  it  would  not  be  necessary  to  mention  it  at  all,  were  it 
not  for  the  existence  of  an  apparent  exception.  When  possession  is 
taken  under  delivery  from  another,  it  often  happens  that  the  person 
taking  possession  does  not  wish  to  assume  control  unless  or  until,  the 
other  chooses  to  part  with  it ;  i,  e,,  his  will  to  exolude  is  conditional 
on  the  consent  of  the  other,  or  at  least  h  prima  fcusie  presumed  to  be 
80.  In  such  cases  it  is  often  the  most  practically  convenient  way  to 
inquire  directly,  not  into  the  will  of  the  taker  but  of  the  giver  of 
possession,  and  thus  indirectly  into  that  of  the  taker.  Thus  it  is 
held  that  putting  a  carriage  into  a  ferryboat  to  be  carried  over  a 
river,  even  though  it  be  actually  carried,  is  not  necessarily  a  delivery 
into  the  possession  of  the  ferryman.  It  depends  upon  whether  there 
was  an  agreement  to  that  effect  implied  from  usage  or  otherwise 
nuide*  So  if  the  servante  of  a  raUixjad  company  put  a  paasenger's 
baggage  into  the  car  with  him,  it  is  not  necessarily  a  delivery  into  his 
possession.^ 

§  284.  The  Power  in  Aotoal  Fossesslon.  The  power  to  ex- 
clude others  as  well  as  the  power  to  use  must  come  from  the  person's 
relation  in  space  to  the  thing.  Thus  in  England  v.  Cowley^  the 
plaintiff,  the  mortgagee  of  ftimiture,  put  a  man  into  the  house  to 
keep  possession,  and  a  few  days  afterwards  sent  vans  to  take  the 
goods  away.  The  defendant,  who  was  the  mortgagor's  landlord, 
mtended  to  distrain  on  the  furniture  the  next  day,  it  being  then  too 
late  in  the  evening.  He  accordingly  forbade  the  plaintiff's  servants 
to  remove  the  goods,  and,  calling  in  some  policemen,  threatened  to 

^  Ch.  Xn,  DiT.  I,  Sabdiv.  1,  a.  '  Hubbell  v.  Bochester,  p.  266,  note  8. 

'Walker  V.  Jackson,  10  M.  A  W.  161;  6.a,  14  L.  J.Ez.  346. 

^BichanlBv.  Lond.ASo.Coast  By.  Ck>.,  7  C.B.S39;  a  C,  IS  L.  J.  C.  P.  251; 
Gore  V.  Norwich,  etc,  Trans.  Co.,  2  Dalj  254;  Gleason  «.  Goodrich  Trans.  Co.,  32 
^Hi.  S6;  a  a,  14  Am.  Bep.  716. 

*42LJ.Ez.SO. 
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prevent  it  bj  foroe.  The  plaintiff's  men,  yielding  to  his  threats,  for- 
bore to  remove  the  furniture.  It  was  held,  one  judge  dissenting, 
that  the  defendant  was  not  guilty  of  conversion.  Pollock,  C.  B., 
said  that  the  defendant  did  not  detain  the  goods,  that  the  plaintiff's 
man  continued  in  possession.  Bramwell^  B.^  thought  that  it  would 
not  have  been  a  conversion  had  the  defendant  actually  used  force  as 
he  threatened  to  do^  and  asked :  "  I  tell  a  man  he  must  not  take  his 
pistol  out  of  a  drawer  for  the  purpose  he  is  intending,  say  of  fighting 
a  duel,  and  he  forbears— or  if  I  tell  a  man  on  horseback  he  must 
not  ride  along  a  particular  road,  and  he  forbears,  can  I  be  said  to 
convert  the  pistol  or  the  horse  in  either  case?''  ^ 

As  to  the  extent  of  the  power  either  to  use  or  to  exclude  others 
which  is  necessary  to  possession,  it  is  plain  that  the  test  of  defimte- 
ness  does  not  apply. here.  Wherever  there  is  any  power  to  use  the 
thing  on  the  part  of  the  possessor  or  to  intermeddle  with  it  on  the 
part  of  others,  the  power  will  usually  be  indefinite  in  extent.  One 
may  be  willing  to  admit  others  only  to  definite  uses,  but  in  doing  so 
he  can  hardly  ever  avoid  giving  them  power  and  opportunity  to 
exceed  the  use  which  he  permits  to  them.  I  see  but  one  alternative, 
and  that  is  to  say  that  any  power  to  use  and  exclude  others,  how- 
ever small,  will  suffice^  if  accompanied  by  the  animus  possidendiy  pro- 
vided that  no  one  else  has  also  the  ammus  possidendi  and  an  equal  or 
greater  power.  If  only  one  person  has  .the  necessary  animus,  he  will 
be  in  actual  possession,  if  he  has  any  power  at  all  of  use  and  exclu- 
sion. If  more  persons  than  one  have  the  will,  the  one  who  mani- 
fests the  most  power  is  the  possessor.  If  two  persons  are  present 
upon  land^  each  doing  acts  of  ownership  and  claiming  the  land  as 
his,  neither^  I  think,  has  actual  possession;  there  is  only  a  construc- 
tive possession  in  the  true  owner.'  But  if  one  has  actually  got  the 
other  by  the  collar  and  by  dint  of  superior  strength  is  marching  him 
to  the  edge  of  the  land  to  put  him  off,  it  seems  to  me  that  he  may  be 
said  to  have  possession  before  as  well  as  immediately  after  the  moment 
when  he  shoves  him  over  the  boundary  line.  So  where  the  ques- 
tion was  whether  a  person  had  possession  of  a  sea  beach  irom  which 
he  had  taken  seaweed  and  muck  for  many  years  under  a  belief  that 
it  belonged  to  him,  it  was  considered  an  important  &ct  in  disproof  of 
his  possession  that  others  had  done  the  same  during  the  same  time.' 

>8e6  also  Johnson  v.  GarUck,  25  Wis.  706.  ' See  {{  291,  294. 

*Tappan  v.  Burnham,  8  Allen  S5;  Tracy  v,  Norwich  &  Wor.  B.  R.  Co.,  39 
Gonn.382. 
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in.— CONSTRUCTIVE  POSSESSION. 

§  285.  Ck>2i8traotiye  Possession  in  General.  Constnictive  pos- 
session is  where  from  &ct8  which  are  not  themselves  elements  of 
possession  the  presence  of  the  latter  is  presumed.  The  presumptions 
are  conclusive,  but  they  belong  to  the  class  of  conditional  conclusive 
presmnptions  mentioned  in  §  63,  which  can  be  rebutted  or  shown  not 
to  exist,  not  indeed  by  simply  proving  them  untrue,  but  by  proving 
the  existence  of  certain  prescribed  facts  which  are  Ic^ly  incompati- 
ble with  them.  But  these  facts  destructive  of  the  main  presumption 
are  in  turn  the  subjects  of  presumptions ;  they  are  prima  facie  pre- 
sumed not  to  be  present.  The  presumption  actually  relied  on,  there- 
fore, in  a  given  instance  to  establish  a  constructive  possession  may  be 
either  prima  facte  or  conclusive.  To  illustrate,  the  owner  of  a  thing 
is  presumed  to  be  in  possession.  This  presumption  is  conclusive  in 
the  sense  that  it  cannot  be  rebutted  simply  by  showing  that  in  &ct 
it  is  not  true ;  for  instance,  by  proof  that  the  thing  supposed  to  be 
possessed  is  wild  land  in  the  heart  of  a  forest  and  in  the  occupation 
of  no  one.  It  may  be  rebutted,  however,  by  evidence  that  some  one 
eke  has  actual  possession ;  but  against  this  there  is  Aprimafade  pre- 
sumption. The  whole  ground  is  covered  by  a  group  of  presumptions 
partly  conclusive  and  partly  jpnma/ocie.  Constructive  possession, 
or  what  is  called  such,  may  be  conveniently  treated  under  three  heads  : 
(1)  constructive  possession  not  held  through  another  person ;  (2)  oon- 
stmctive  possession  held  through  another,  who  in  turn  may  himself 
have  no  possession,  as  where  a  master's  goods  are  in  the  custody  of 
his  servant,  or  may  have  possession,  which  is  the  case  of  a  depositor ; 
and  (3) 'constructive  possession  in  connection  with  the  rules  relating 
to  deUvery. 

Possession  by  estoppel  need  not  be  considered  as  a  separate  kind  of 
constractive  possession,  since  it  arises  merely  by  applying  to  the  par- 
ticular fact  of  possession  certain  rules  of  evidence  or  of  presumption 
which  apply  equally  to  various  other  kinds  of  &cts.  There  is  noth- 
ing about  it  peculiar  to  the  law  of  possession. 

1.  CoNSTRucriVE  Possession  Not  Held  Through  Another. 

§  286.  Classes  and  Bank  of  Presumptions.     Presumptions  for 
or  against  possession  fall  into  five  groups,  as  follows : 
1.  Certain  presumptions  arbitrarily  created  by  the  law  for  reasons 
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of  expediency  prevailing  in  particular  cases^  and  which  therefore  are 
not  reducible  under  any  one  general  principle. 

2.  Presumptions  as  to  the  continuance  of  possession. 

3.  Presumptions  derived  from  the  presence  or  absence  of  a  right 

4.  Presumptions  based  on  the  situation  of  the  thing. 

5.  Presumptions  depending  on  the  identity  of  the  thing. 

The  presumptions  of  the  first  three  classes,  partioilarly  those  of 
the  second  and  third,  may  conflict.  If  so,  their  rank  or  relative  foroe 
seems  to  be  such  as  is  indicated  by  the  order  in  which  I  have  placed 
them.  The  first  class  override  the  other  two,  and  the  second  the 
third.  Those  placed  in  the  fourth  dass  can  all  be  arranged  in  the 
various  subdivisions  of  the  third,  and  rank  accordingly.  They  are 
put  into  a  separate  group  merely  for  convenience  of  description. 
Those  of  the  fifth  group  can  hardly  conflict  with  the  others,  since  the 
identity  of  the  thing  is  the  same  for  all  purposes  of  description. 

A.— ARBITRARY  PRESUMFnONa 

§  287..  Examples  of  These.  There  is  nothing  to  be  said  in 
general  about  these  presumptions.  A  few  examples  will  illustrate 
their  nature.  A  person  in  pursuit  of  a  wild  animal  evidently  does 
not  gain  possession  till  he  has  captured  it ;  the  power  is  wanting.^ 
But  a  statute  of  New  York  gave  possession  to  any  one  who  started 
and  pursued  deer  in  certain  counties  in  that  State  so  long  as  he  con- 
tinued in  fresh  pursuit; *  and  two  or  three  different  customary  niks 
among  whalers  as  to  the  time  when  possession  of  a  whale  is  deemed 
to  be  gained  have  been  upheld  by  the  courts.'  In  a  case  in  Massa- 
chusetts the  plaintiff  claimed  rights  in  certain  wild  land  in  Province- 
town  by  occupation.  Against  the  objection  of  the  defendant  that  it 
was  mere  matter  of  opinion  he  was  allowed  to  prove  that  possession 
was  usually  taken  of  unoccupied  land  in  that  town  by  driving  down 
stakes  around  it  with  the  initials  of  the  occupier's  name  on  them,  and 
that  this  was  conmionly  r^arded  by  the  people  there  as  a  good  oooa- 
pation.^    Here  the  rule  of  customary  law  which  the  court  adopted 

1  2  Kent.  Com.  349 ;  Young  v,  Hichens,  6  Q.  B.  606. 

>  2  Kent.  Com.  349,  note  d. 

»  Swift  V.  Qifford,  2  Lowell  110 ;  Fennings  r.  Lord  Grenville,  1  Taunt.  240 ;  little- 
dale  0.  Scaith,  1  Taunt.  243,  note  a ;  Hogarth  v.  Jacksen,  M.  &  M.  58 ;  Skinner  r. 
Chapman,  M.  <&  M.  69,  note ;  Holmes  212. 

«  Cook  V.  Bider,  16  Pick.  186. 
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determined  what  acts  should  be  a  suffident  manifestation  of  will  and 
perhaps  of  power^  or  at  least  created  a  presumption  of  law  that  thej 
were  sufficient. 

B.— PBBSUMPnONS  AS  TO  THE  CONTINUANCE  OF  POSSESSION. 

§  288.  The  Continuanoe  of  Bights.  One  form  of  constructive 
possession  is  where  possession  is  presumed  to  continue  for  the 
purpose  of  preserving  rights  based  upon  it.  But  this  must  be 
distinguished  from  the  continuance  of  certain  rights  based  perhaps 
originally  on  possession  but  which  may  last  after  the  possession, 
either  actual  or  constructive,  has  undoubtedly  come  to  an  end.  A 
possessor  is  conclusively  presumed  to  be  the  owner  as  against  all 
who  have  no  better  right.  But  ownership,  as  well  as  possession, 
once  proved  to  exist  is  presumed  to  continue.  Hence  it  follows 
tiiat  if  a  person  is  shown  to  have  once  been  in  possession  he  is  still 
presumed  to  be  owner,  as  far  as  every  one  who  cannot  make  out  a 
better  title  is  concerned,  even  though  he  has  lost  possession ;  and  a 
past  possession,  even  without  any  right,  may  be  effective  against  a 
present  possession  of  the  same  character.  Thus  where  a  person  held 
land  for  eighteen  years  and  then  died  leaving  his  widow  in  possession 
and  leaving  also  a  son,  and  the  widow  held  for  thirteen  years  more, 
after  which  she  was  dispossessed  by  the  defendant,  it  was  held,  in  an 
action  of  ejectment  by  the  widow,  in  which  action  the  plaintiff  must 
saooeed  if  at  all  on  the  strength  of  his  own  title,  that  she  could  not 
recover.^  Her  possession  for  thirteen  years,  if  she  had  proved  no 
more,  would  have  been  evidence  enough  of  her  ownership ;  but  by 
her  own  evidence  it  appeared  that  her  husband  had  previously  been 
in  possession,  and  hence  the  court  thought  that  the  son  and  not  the 
widow  must  be  taken  to  be  the  true  owner.  Here  neither  the 
plaintiff  nor  her  son  had  any  sort  of  possession,  actual  or  con- 
stmctive ;  the  actual  possession  was  in  the  defendant,  and  he  would 
have  been  held  the  owner  as  against  a  mere  trespasser.  But  the 
widow  might  have  had,  and  the  son  did  have,  a  presumed  ownership 
against  the  defendant,  a  mere  wrong-doer,  growing  out  of  the  former 
possession.  So  if  A  tortiously  gets  possession  of  a  chattel  and  bails 
it  to  B,  A  still  has  presumed  rights  in  it  and  may  maintain  an  action 
on  the  case  for  damage  to  it  by  a  third  person,  not  because  he  still 

^  Doe  d.  Carter  v,  Barnard,  18  L.  J.  Q.  B.  306;  S.  C,  13  Q.  B.  945.   See  also  Has- 
lem  V.  Lockwood,  37  Conn.  500. 
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has  either  actual  or  constructive  possession^  but  because  he  is,  as 
against  a  wrong-doer,  presumed  to  be  the  owner  hj  virtue  of  his 
previous  possession.  This  is  often  called  constructive  possesion; 
but  it  is  not  so.  The  presumption  of  law  on  which  the  action  is 
sustained  is  not  that  possession  continues  but  that  ownership  con- 
tinues. 

§  289.  The  Continaance  of  Possesaion.  As  to  possession  the 
rule  may  be  stated  thus :  Possession  once  b^un  is  conclusively 
presumed  to  continue  until  either  the  will  to  exclude  others  is  shown 
to  have  ceased,  the  thing  becomes  incapable  of  possession  by  being 
lost  or  destroyed  or  otherwise  ^  or  some  one  else  gets  actual  possession. 
As  a  general  proposition  this  is  well  established  and  is  oft;en  resorted 
to.^    A  few  special  applications  of  it  may  be  noticed. 

It  is  valid  in  support  of  wrongful  as  well  as  rightftil  possession. 
Where  poachers  caught  and  killed  rabbits,  tied  some  in  bundles  and 
put  others  into  bags  and  hid  them  in  a  ditch,  whence  some  hoon 
afterwards  they  came  and  took  them,  it  was  held  that  they  had 
possession  of  the  rabbits  in  the  ditch.'  So  one  who  cut  timber  and 
made  rails  on  government  land  and  left  them  piled  on  the  land  was 
allowed  to  recover  in  trespass  against  a  subsequent  purchaser  of  the 
laud  from  the  government,  who  took  them  away.^  But  in  this 
respect  the  rule  is  limited  in  its  operation  by  some  of  the  rules 
belonging  to  the  next  group,  i.  e.,  if  the  possession  is  wrongftd,  proof 
of  its  abandonment  is  &cilitated  by  presumptions  of  law  based  oa 
the  absence  of  right.  Until  abandoned  its  wrongful  character  does 
not  destroy  the  l^al  presumption  of  its  continuance  ;  but  abandon- 
ment is  more  easily  proved. 

In  like  manner  a  constructive  possession  may  be  established 
against  a  person  so  as  to  make  him  a  wrong-doer.  Thus  wh^  the 
question  was  whether  the  defendant's  testatrix  had  converted  a  watch 
within  six  months  before  her  death,  on  proof  of  possession  by  her 
prior  to  that  time  and  a  demand  and  reftisal  within  six  months,  it 
was  held  that  her  possession  must  be  presumed  to  have  lasted  till 
the  demand  and  reftisal.^ 


>  Brown  v.  MaUett,  17  L.  J.  C.  P.  227 ;  S.  C^  5  C.  B.  699. 

>  Adams  o.  Burton,  43  Vt.  36 ;  Bourne  o.  Fosbrooke,  18  G.  B.  N.  S.  515 ;  &  C,  34 
L.  J.  C.  P.  154 ;  Northam  ©.  Bowden,  11  Ex.  70 ;  S.  C,  24  L.  J.  Ex.  237. 

»  Queen  v,  Townley,  L.  R.  1  C.  C.  315 ;  S.  C,  40  L.  J.  M.  C.  144. 

*  Wincher  v,  Shrewsbury,  3  111.  283. 

^  Richmond  v.  Nicholson,  8  Scott  134 ;  S.  C,  9  L.  J.  G.  P.  1. 
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C-PRESUMPTIONS  FROM  THE  EXISTENCE  OB  NON-EXISTENCE  OF 

RIGHTS. 

§  290.  The  Different  Cases  Enumerated.  Here  the  general  rule 
18  that  the  will  and  power  of  the  party,  both  positively  and  n^a- 
tivdy,  both  as  to  their  existence  and  their  extent,  are  presumed  to  be 
in  aooordance  with  his  right  as  nearly  as  possible.  In  treating  of 
the  sub-rules  and  ramifications  of  this  general  principle,  the  follow- 
ing  cases  must  be  distinguished: 

(1.)  Where  the  possession  would  be  wrongful ; 

Where  the  possession  would  be  rightfiil,  and  herewnder: 
Where  there  is  no  protected  right  of  immediate  possession, 
cmd  hereunder: 

(2.)  Where  the  actual  will  of  the  party  is  proved ; 

(3.)  Where  the  actual  will  of  the  party  is  not  proved ; 

(4)  Where  there  is  a  pix,tected  right  of  immediate  poeseaBion. 

From  (1)  to  (3)  inclusive  are  cases  where  the  presumptions  of  law 
are  called  in  to  aid  or  rebut  the  inferences  drawn  from  &cts  going  to 
show  actual  possession.  In  (4)  the  possession  may  be  purely 
oonstmctive. 

§  291.  Where  the  Possession  Would  be  WrongfkiL  The  pre^ 
samption  will  be  that  the  party  is  not  in  possession,  if  the  facts  will  \ 
by  any  reasonable  possibility  admit  of  such  a  construction.  Thu»  \ 
where  the  defendant  caught  and  castrated  a  scrub  boar  of  the  plain- 
tiff, which  was  running  with  his,  the  defendant's,  drove  of  swine,, 
and  then  let  it  go,  this  was  held  not  to  be  a  conversion  of  the  boar.^ 
The  act,  even  if  it  were  a  trespass,  could  reasonably  be  regarded  as  a 
mere  measure  of  precaution  against  the  introduction  of  a  bad  strain 
of  blood  into  the  defendant's  drove,  which  in  &ct  it  probably  wasw 
Here  the  presumption  of  law  supports  the  probable  inference  of  &ct. 
So  where  the  plaintiff's  sheep  broke  out  of  his  enclosure  and  with- 
out the  defendant's  &ult  mingled  with  those  of  the  defendant  which 
were  being  driven  along  the  highway,  and  the  defendant  allowed 
them  to  go  along  with  his  sheep  to  his  premises,  where  they  could 
be  conveniently  separated,  and  they  were  there  separated  and  driven 
back  towards  the  place  where  they  had  first  mingled  with  the  de- 
fendant's flock,  it  was  decided  that  there  was  no  oonvendon  or 
unlawful  taking  of  them  by  the  defendant^     In  another  case  the 

*  Btih  v.  Stoat,  15  111.  180. 

'  VanValkenbarg  v.  Thayer,  57  Barb.  196.    Compare  Wild^  v.  Cox,  25  Mich. 
115,  and  Trowbridge  v.  Bosworth,  45  Conn.  106. 

18 
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owners  of  adjacent  woodlands  not  separated  by  a  fence,  in  ignonixse 
of  the  tnie  line,  each  cat  over  into  the  other's  pranises.  It  was 
held  that  neither  had  possession  of  any  part  of  the  other's  land,  even 
as  against  a  stranger,  bat  that  the  possession  was  in  accordance  witli 
their  respective  rights.^  Here  eadi  desired  to  exdude  the  other 
from  his  own  land,  bat  not  from  any  portion  of  the  other's  land. 
Here  also  belongs,  at  least  in  part,  the  well-known  role  that  where 
two  persons  are  at  the  same  time  on  a  pieoe  of  land  eadi  doii^  ads 
of  ownership  and  claiming  to  be  the  owner,  the  true  ownor  is 
regarded  as  in  possession  and  the  other  as  a  mere  trespasser.' 

Tius  principle  is  applied  to  limit  the  operation  of  the  rale  as  to 
presamed  continnance  of  possession.'  One  way  in  which  sadi  a 
presamption  may  be  rd>atted  is  by  jHnoof  of  abandonment  of  the 
possession.  If  there  are  any  tatdts  going  to  show  abandonment  in 
&ct,  then,  if  the  possession  is  wrongfol,  such  an  abandonment 
is  presamed  if  the  presamption  is  reasonably  poerible.  This  is  well 
illastrated  in  the  case  of  Brown  v.  Notley.^  The  plaintiff  hired 
land  from  a  tenant  for.  life  for  one  year  from  Christmas,  1847 ;  this 
was  in  continaadon  of  a  previoasly  existing  tenancy.  The  dose 
was  overflowed  with  water  during  the  winter,  for  which  reason  the 
plaintiff  in  November,  1847,  daring  the  continuation  of  the  previous 
term,  drove  off  his  cattle  and  thomed  up  the  gate.  On  January 
6th,  1848,  the  tenant  for  life  died,  and  two  days  afterwards  the  de- 
fendant entered  upon  the  land,  for  which  entry  this  action  of  tres- 
pass was  brought  It  was  held  that  the  plaintiff's  possession  ceased 
<on  January  6th,  because  after  that  time  it  would  have  bean  unlawfiil 
for  him  to  bave  continued  in  possession.  Here  the  plaintiff's  acts 
were  suxh  as  to  give  some  support  to  the  inference  of  fiict  that  he 
intended  to  abandon  the  possession;  but  no  one  would  have  con- 
sidered that  he  had  abandoned  it  were  it  not  fer  the  cessation  of  his 
righty  which  raised  a  powerfid  presumption  of  law  in  aid  of  the 
weak  presamption  of  &ct. 

8o  it  seems  that  when  there  are  two  or  more  wrongfid  occopants 
at  the  same  time,  each  doing  acts  which,  if  the  other  were  not  thore, 
would  be  sufficient  evidence  of  possession,  th^  acts  may,  so  to  speak, 
jieutralize  each  other,  and  neither  have  possession.    It  cannot  be 

'iIieach9.WoodB,14Pick.461.    See  also  DaTis  v.  Duiks,  3  Exdi.  435 ;  &  0, 18 
L.  J.  Ex.  213;  HolmeB  v.  Bagge,  1  £1.  A  Bl.  782 ;  S.  C^  22  L.  J.  Q.  B.  301. 
<  Brimmer  «.  Proprietora  of  Long  Whar^  5  Pick.  181. 
>8ee  (289.  «3  Exch.  219 ;  &  C,  18  L.  J.  Ex.  39. 
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said  that  the  &ct8  cannot  bj  any  reasonable  possibility  be  construed 
otherwise  than  so  as  to  give  possession  to  either  one^  because  they 
might  possibly  indicate  possession  in  the  other.  ^^  Thus  where  tw<> 
parties,  neither  having  title,  claimed  a  crop  of  com  adversely  to  each 
other,  and  cultivated  it  alternately,  and  the  plaintiff  gathered  and 
threw  it  in  small  piles  in  the  same  field,  where  it  lay  for  a  week, 
and  then  each  party  began  simultaneously  to  carry  it  away,  it  was 
held  that  the  plaintiff  had  not  gained  possession.'^  ^  In  like  manner 
if  two  persons  concurrently  and  wrongfully  occupy  vacant  land, 
neither  can  sue  the  other.' 

But  in  cases  of  this  kind  if  one  have  priority  of  the  other  in 
time,  even  for.  a  very  short  time,  he  may  in  that  time  acquire  an 
actual  possession  which  will  give  him  a  right  against  the  second 
one  by  virtue  of  the  presumed  continuance  of  possession  or  owner- 
ship. 

§292.  PoBseBsion  not  Wrongfol;  Party's  Aotoal  Will  Mani- 
fested. We  come  now  to  the  cases  where  the  possession  is  not 
wrongful,  though  there  is  no  protected  right  of  possession ;  and  first 
where  the  party's  actual  will  is  manifested.  This  includes  such  cases 
as  the  delivery  of  goods  when  there  is  no  present  duty  to  deliver, 
for  example,  by  way  of  gift  or  after  a  sale  but  before  the  time  fixed 
for  delivery,  or  as  the  taking  possession  of  unoccupied  and  unowned 
things  by  one  who  expresses  his  will  to  become  possessor  or  owner. 
Here  I  think  that  the  presumption  of  law  is  that  the  possession  is 
in  accordance  with  the  will,  if  no  one  else  is  in  actual  possession.^ 
It  will  not  do  to  say  that  the  gift  or  the  delivery  confers  a  protected 
right  on  the  donee  or  receiver,  and  then  that  the  possession  is  pre- 
sumed to  be  in  accordance  with  the  right ;  because  the  right  is  not 
conferred  till  the  possession  is  gained.  Possession  is  itself  one  of  the 
investitive  &cts  of  the  right.  I  find  no  distinct  authoritative  state- 
ments on  this  point.  The  case  can  rarely  occur,  because  a  gift  is 
usually  of  some  article  of  which  actual  possession  can  be  conveniently 
delivered  and  is  in  fiujt  delivered,  or  else  it  is  by  deed,  where 
possession  of  the  thing  is  not  necessary  to  complete  the  gift.  The 
cases  on  delivery  of  deeds,  however,  seem  to  be  in  point ;  and  it  is 
well  settled  that,  if  the  deliverer  does  not  retain  actual  possession,  a 
delivery  may  be  made  by  mere  words,  i.  e.,  the  power  is  presumed 

^  McGahey  9.  Moore,  3  Ired.  35 ;  12  A.  L.  Rev.  712. 

« Tubb  r.  Lynch,  4  Harr.  621. 

*  Anoona  v.  Bogens  46  L.  J.  G.  L.  121 ;  R  C,  L.  B.  1  Ex.  D.  2S5. 
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in  many  cases  of  delivery  there  is  no  doubt  that  the  deliveree  does 
not  get  any  actual  possession,  and  the  question  will  be  whether  the 
deliverer  has  so  manifested  his  will  to  divest  himself  of  his  previously 
existing  possession,  which  otherwise  would  be  presumed  to  oontinae, 
as  to  leave  the  field  clear  for  the  operation  of  this  rule.  Most  in- 
stances, I  think,  of  what  is  called  '^symbolical  deliveiy,"  as  by 
delivering  the  key  of  a  warehouse  or  a  turf  or  ring  in  the  old  cere- 
mony of  livery  of  seizin,  are  of  this  nature.  The  symbolic  act  does 
not  give  the  deliveree  any  power  over  the  thing,  but  it  shows  the 
will  of  the  former  holder  to  abandon  the  possession,  which  otherwise 
under  the  morepowerfiil  presumption  of  the  continuance  of  possession 
would  be  presumed  to  remain  in  him,  and,  it  being  r^arded  by  law 
as  equivalent  to  actual  delivery  in  its  effect  upon  the  right,  the  right 
then  draws  to  it  the  possession.  Hence  this  possession  extends  ne 
further  than  the  will  of  the  other  to  abandon.^ 

The  rule  which  we  are  now  discussing  applies  to  the  possession  of 
chattels ;  the  question  remains  how  fiu*  it  applies  to  land.  Undoubt- 
edly the  rules  derived  from  the  conunon  law  usually  required  entry 
or  some  formal  act  equivalent  to  entry  to  give  possession  of  land.  A 
tenant  for  years  has  only  interesse  termini  untU  he  enters.  A  fbeff- 
ment  needed  to  be  perfected  by  livery  of  seizin,  and  on  the  death  of 
a  tenant  in  fee  his  heir  has  at  common  law  only  '^^  seizin  in  law," 
which  is  a  ''  bare  right,"  the  possession  being  vacant  tiU  he  enterB.' 
Accordingly  we  sometimes  find  it  said  that  actual  possession  is  neces- 
sary to  maintain  trespass  for  injuries  to  land  while  a  right  of  imme- 
diate possession  will  do  for  chattels.'  That  expression  is  of  coiuse 
incorrect  if  we  use  actual  possession  in  its  strict  sense.  The  antithesis 
in  the  minds  of  the  judges  who  use  it,  however,  seems  to  be  generally 
that  between  possession  which  is  either  actual  or  originated  in  actual 
possession,  and  the  mere  right  to  possess,  which,  as  has  bean  said,  is 
often  called  constructive  possession.  How  far  there  is  a  distinction 
now  remaining  between  the  efiect  of  a  right  to  inmiediate  possession 
in  creating  a  constructive  possession  in  land  and  in  chattels  can  hardl j 
be  explained  until  we  have  considered  the  subject  of  seizin,  and 
accordingly  the  discussion  will  be  postponed  until  then.^ 

§295.  The  Area  of  Posseesion;  PcMwownion  Without  Title. 
The  subject  of  the  physical  extent  of  possession,  t.  e.,  the  area  over 
which  possession  is  presumed  to  extend,  belongs  partly  here  and 

1  Davis  V.  Wood,  7  Mo.  162.  *  8  Wash.  Bed  Prop.  128. 

*  Gibbs  r.  Chace,  10  Mmb.  125,  and  note.  «  See  <  390. 
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partly  to  that  class  of  presumptions  which  relate  to  the  identity  of 
the  thing.  For  convenience  sake  I  will  say  what  I  have  to  say 
about  it  in  this  place. 

The  possession  of  land  must  nearly  always  be  to  some  extent  oon« 
stmctive.  The  possessor  does  not  remain  constantly  on  the  land, 
nor  have  always  any  one  to  represent  him.  The  leaving  goods  upon 
premises,  though  it  is  often  of  decisive  importance  upon  the  question 
of  will  to  abandon  or  to  accept  possession,  cannot,  it  seems  to  me,  be 
considered  equivalent  as  a  manifestation  of  power  to  the  presence  of 
a  person.  And  even  when  the  possessor  is  present  upon  the  land, 
the  area  within  which  he  has  actual  power  to  exclude  is  very  nar- 
row. As  to  the  remainder  his  possession  can  only  be  constructive. 
The  rule  that  we  are  now  considering  is  applied  to  determine  the 
area  of  his  possession.  A  wrong-doer  is  presumed  to  possess  only 
so  fiur  as  he  takes  actual  possession,  pedis  posaesgioy  as  the  phrase  is.^ 
Of  course  after  once  taking  actual  possession  of  a  part  the  presump- 
tion of  the  continuance  of  possession  will  apply ;  and  this  in  turn 
will  be  limited  by  the  presumption  of  abandonment  which  is  always 
lying  in  wait  against  a  wrongful  possession.  Hence  a  wrongfiil 
occupier  of  land  will  usually  have  possession  of  so  much  as  he 
encloses,  builds  or  plants  upon  or  uses  steadily  as  pasture,  wood- 
lot,  etc. ;  but  occasional,  or  even  frequent,  cuttings  of  timber,  tak- 
ing of  stones  or  similar  acts,  which  in  an  owner  would  be  evi- 
dence enough  of  possession,  the  courts  incline  to  treat  as  mere 
trespasses.' 

§  296.  The  Area  of  Possession  under  Title.  Where  the  land 
partly  occupied  lies  in  one  piece,  t.  e.,  is  not  physically  divided,  and 
when  the  right  to  ail  is  founded  on  the  same  title,  the  question  of 
the  area  of  possession  does  not  naturally  present  itself  as  a  question 
in  regard  to  the  identity  of  the  thing,  and  is  never,  so  &r  as  I  know, 
so  regarded ;  but  the  extent  of  presumed  possession  seems  to  depend 
entirely  upon  the  right.  But  when  the  land  lies  in  different  par- 
cels, dther  separated  physically  or  if  contiguous  held  under  di^rent 


^Oaahman  v.  Blanchard,  2  Me.  266;  CUne  v.  Catron,  22  Gratt.  87S;  Bairv. 
Gnts»4Wlieat  213;  Moonej  v.  CooUdge,  80  Ark.  640;  Crispin  v.  Hannaran,  60 
Mo.  686;  Bannels  v.  Bonnela,  52  Mo.  108. 

'Joiner  v.  Borders,  32  Qa.  289;  Woods  v.  Banks,  14  N.  H.  101;  Ewing  v. 
Akmn,  40  F^  St.  492 ;  Washbom  v.  Cutlls,  17  Minn.  861 ;  Washabangh  v.  Entri- 
kflD,d4  Pb.  St.  74;  a  C,  86  Pa.  St  513;  Austin  v.  Holt,  82  Wis.  478;  and  see  note 
1, 
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titles^  a  dififerent  view  is  not  only  possible  but  nataraly  and  is  some- 
times taken. 

The  parcels  may  be  separated  either  horizontally  or  vertically.  lo 
the  latter  case  the  separation  is  usually  one  merely  of  right ;  for 
although  it  is  possible  that  a  person  might  have  a  right  to  the  sur- 
&oe  and  also  to  a  lower  stratum  separated  from  the  sur&oe  layer  by 
an  intervening  stratum  belonging  to  another^  yet  sudi  a  case  would 
rarely  occur.  Here  the  general  rule  whioh  presumes  possession 
according  to  right  does  not  seem  to  apply.  The  possessor  of  the 
sur&oe  is  in  possession  of  all  below^  unless  the  latter  has  beeu 
actually  taken  possession  of  by  another.  A  copyholder  has  posses- 
sion of  the  minerals  in  the  ground,  though  they  belong  to  the 
lord;^  and  where  the  minerals  under  the  soil  were  demised  for 
ninety-nine  years  to  one  who  was  already  in  possession  of  the  surfiioe 
as  taiant  at  will,  it  was  held  that  the  lesseet,  being  already  in  posses- 
sion of  the  minerals,  did  not  take  by  the  lease  a  mere  tniereBse 
(emum  but  a  fiill  leasehold  estate  in  them,  and  that  oonsequoitly, 
though  nothing  was  done  under  the  lease  for  more  than  twaity  years 
or  until  after  the  tenant  at  will  had  quit  possession  of  the  snrftce, 
his  right  to  enter  and  work  the  minerals  was  not  barred  by  the 
statute  of  limitations.' 

If  the  different  pieoes  are  separated  by  vertical  divisions^  it  can 
make  no  difference  whether  the  land  is  r^arded  as  one  thing  or  as 
several  different  things,  provided  the  rule  that  ownership  draws  to 
it  possession  be  taken  as  applicable  to  land.  If  I  own  and  occupy 
a  &rm,  it  can  make  no  practical  difierence  whether  I  am  said  to  be 
in  possession  of  an  outlying  wood-lot  or  pasture  because  it  is  a  part 
of  the  same  farm,  taking  the  rule  to  be  that  rightful  possession  of  a 
part  is  legally  possession  of  the  whole,  or  simply  because  I  hove  a 
right  to  possess  it,  and  the  possession  follows  the  right.  But  if  one 
has  a  good  right  but  some  formal  act  is  necessary  to  give  possession, 
then  it  becomes  important  to  determine  how  far  the  possession  of 
one  detached  portion  raises  a  presumption  of  possession  of  another 
portion.  I  am  not  able  from  the  authorities  within  my  reach  to 
answer  this  question ;  but  from  a  careful  reading  of  them  I  am  in- 
dined  to  think  that  the  following  statements  may  be  veoituredupon. 
If  the  title  to  the  various  pieoes  is  the  same,  and  they  lie  in  the 

^Keyse  v.  Powell,  2  £1.  &  Bl.  132;  8.  C^  22  L.  J.  Q.  B.  306;  Lewis  t.  Bnth- 
iraite,  2  B.  A  Ad.  437. 
'  Eeyse  v.  PoweU,  note  1,  wpra. 
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nme  oountj,  mere  physical  separation  will  make  no  differenoe^  pos- 
seasion  of  a  part  is  possession  of  the  whole.^  Where  the  title  is  not 
the  same  but  the  pieces  are  contiguous  in  position,  the  decisions  appear 
to  conflict  as  to  whether  the  possession  held  of  one  is  to  be  presumed  to 
extend  over  the  other  also.'  If  the  separation  is  in  right  and  in 
position  bothy  I  presume  that  the  possession  of  one  would  not  give  a 
ooDstntctive  possession  as  to  the  other,  and  the  same  if,  being  held 
ander  the  same  title,  the  parcels  lay  in  different  counties — at  least 
this  last  was  true  at  common  law  as  to  the  seizin.^ 

Although  the  rules  as  to  the  area  of  possession  of  a  single  piece 
of  land  are  not  usuallj  regarded  as  involving  the  determination  of 
questions  of  identity,  yet  it  is  evident  that  to  a  large  extent  they  do. 
For  land,  even  the  smallest  piece,  can  be  divided  up  and  made  into 
a  number  of  distinct  pieces  which  are  then  separate  things.  If,  for 
example,  a  person  gains  a  title  to  a  portion  of  a  lot  of  land  by  ad- 
vene possession,  the  land  is  divided  and  each  portion  becomes  a 
separate  thing,  the  subject  of  separate  rights.  Therefore  all  ques- 
tions as  to  the  area  of  possession,  either  of  one  piece  or  more,  can  be 
reduced  to  this :  Is  the  land  to  be  r^arded  as  a  single  thing  or  more 
than  one?  or,  What  is  the  thing  possessed?  Then  the  rule  as  to 
possession  of  a  part  being  l^ally  possession  of  the  whole,  hereafter 
mentioned,^  will  apply. 

§  297.  The  Area  of  Possession  Under  Ck>lor  of  Title.  The 
eases  where  a  possessor  has  color  of  title  Mrithout  any  actual  right 
fonn  a  partial  exception  to  the  rule  that  there  is  no  presumption  in 
&vor  of  a  wrong-doer.  There  is  a  difierence  here  between  simple 
and  adverse  possession.  Where  adverse  possession  as  against  the 
owner  is  necessary  to  be  proved,  color  of  title  will  not  help  the  wrong- 
doer to  claim  any  more  than  he  actually  occupies^ — i.  e.,  the  general 
nde  a{^lies — ^unless  he  has  a  right  in  personam  to  possess  against  the 
owner,  or  at  least  the  possession  began  in  accordance  with  the  latter's 
will,  though  the  will  may  have  been  so  defectively  expressed  as  not 
even  to  give  an  equitable  right ;  as,  for  instance,  where  the  person 
having  the  legal  right  has  done  some  act  intended  to  be  a  convey- 
anoe  of  the  right  and  the  intended  alienee  has  taken  possession  under 

'PtencLPNsfton,  2Bawle  14;  Wilmoth  v.  Canfield,  76  Penn.  St.  150;  2  Bl. 
Com.  815. 
' Fish  9.  Bnuuunon,  2  B.  Mon.  379 ;  Morrb  v,  Hajea^  3  Jones  L.  93. 
'2BLamL315.  <S6ei302. 

*  iw--— r».  Proprietora  of  Long  Wharf,  6  Pick.  131. 
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it^  but  the  oonveyanoe  turns  out  to  be  defective,  bo  as  to  be  ^ther  a 
mere  oontract  to  convey,  creating  an  equitable  right,  or  not  sufficient, 
as  for  want  of  writing  required  by  the  statute  of  frauds,  to  create 
any  right  at  all.  Thus  possession  of  land  under  a  parol  gift  has 
been  held  to  be  adverse,^  and  undoubtedly  the  area  of  possession 
would  be  that  intended  in  the  gift,  at  least  if  it  lay  all  in  one  piece. 
But  in  simple  possession  color  of  title  is  admissible  as  evidence  to 
show  the  area  which  the  party  wiUs  to  hold,  and  doubtless  also 
to  raise  a  presumption  of  law  as  to  the  area  constructively  held.' 

D.—PRESUMPTIONS  BASED  ON  TEEE  SITUATION  OF  THE  THING. 

§  298.  The  Nature  of  the  Question.  The  question  here  is,  how 
far  one  is  presumed  by  law  to  have  possession  of  a  thing  merely 
from  his  having  possession  of  the  place  or  receptacle  where  the 
thing  is.  The  latter  possession  will  of  course  be  a  relevant  &ct 
in  evidence  to  prove  the  existence  of  the  former,  but  that  is  not  what 
our  question  refers  to. 

§  299.   When  the  Poaseesion  would  be  WrongfbL      If  the 
possession  of  the  thing  contained  would  be  wrongftd  while  that  of 
the  place  or  receptacle  is  not  wrongftd,  or  if,  though  the  latter  be 
wrongful,  the  former  would  constitute  a  distinct  and  separate  tor^ 
the  general  rule  that  wrongftil  possession  will  not  be  presumed  if  a 
contrary  presumption  can  be  reasonably  made  would  apply.    Thus 
trees  cut  upon  land  and  left  lying  do  not  pass  by  a  deed  of  the  land, 
and  do  not  come  into  the  possession  of  the  grantee  who  has  entered.* 
This  principle  was  referred  to  as  a  ground  of  decision  by  one  of  the 
judges  in  Bridges  v.  Hawksworth.^     In  that  case  the  defendant  was 
a  shopkeeper.     The  plaintiff  called  at  his  shop  on  business,  and  just 
as  he  was  leaving  noticed  and  picked  up  a  small  parcel  lying  on  the 
floor.     He  immediately  showed  it  to  the  shopman,  and  on  opening 
it  it  was  found  to  contain  bank-notes.     The  plaintiff  then  handed  it 
to  the  defendant  who  had  just  come  in,  and  requested  him  to  keep  it 
for  the  owner,  advising  him  to  advertise.    Three  years  afterwards, 
no  owner  having  appeared,  the  finder  demanded  the  bank-notes, 
offering  to  pay  the  expenses  of  the  advertisement,  but  the  defendant 
refused  to  deliver  them.     The  court  decided  that  the  plaintiff  got 
possession  by  his  finding  and  had  therefore  a  better  right  to  the  notes 
than  the  defendant,  and  that  prior  to  the  finding  the  defendant  had 

>  Qark  v.  Gilbert,  39  Conn.  94.  *  Lamb  v.  Swain,  3  JoDfiB  L.  870. 

*  Brock  V.  Smith,  14  Ark.  431.  «  21  L.  J.  Q.  B.  75. 
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BO  possession.  Patterson^  J.,  asked  whether,  if  the  discovery  had 
never  been  communicated  to  the  defendant,  the  owner  of  the  notes 
oould  have  had  an  action  against  him  merely  because  they  were  found 
ID  his  house ;  apparently  thinking  that  to  hold  the  defendant  to  have 
been  in  possession  would  lead  to  that  result.  This,  however,  it  is 
sobmitted,  was  incorrect,  because  the  simple  being  m  possession  of 
toother's  chattel  is  not  a  tort. 

Also  at  common  law  the  bailee  of  a  locked  box  or  otherwise 
fiusteaed  package  did  not  have  possession  of  the  contents  as  separate 
things.'  He  had  no  right  to  open  the  package  and  possess  them 
aepBiately  from  it.  This  may  also  be  regarded  in  the  light  of  a  rule 
» to  identity. 

Here,  however,  what  is  presumed  not  to  exist  is  only  the  will.  If 
I  will  to  possess  is  proved,  the  necessary  power  is  generally  present, 
md  if  not  is  presumed,  and  possession  exists.  Thus  goods  of  another 
on  a  person's  land  may  be  converted  by  simply  exercising  the  rights 
of  a  land-owner  and  refusing  permission  to  the  owner  to  enter  and 
take  them.' 

§  300.  BightftQ  Posaesaion :  Lost  ArticleB.  But  if  the  posses- 
sion of  the  article  contained  in  the  place  or  receptacle  be  not 
wrongfol,  or  if  wrongfiil  is  no  otherwise  so  than  the  possession  of 
the  place  or  receptacle  itself,  as,  for  example,  where  one  tortiously 
takes  possession  of  a  chest  of  tools  or  a  ship  and  her  outfit,  the 
question  becomes  more  difficult.  It  generally  arises  in  cases  of  lost 
vtides  or  articles  placed  where  they  are  by  some  ilcddent,  as  when 
logs  are  washed  away  by  a  freshet  and  deposited  upon  some  one  else's 
land. 

Bat  here  a  distinction  must  be  noted  between  articles  lost  and 
those  which  are  intentionally  deposited  in  a  place  and  undesignedly 
kft  there.  These  latter  are  considered — ^by  what  seems  to  me  a 
soniewhat  violent  fiction-*as  deposited  with  the  possessor  or  person 
in  charge  of  the  place  where  they  are  left,  and  therefore  in  his 
poflBeasion.*  Thus  in  McAvoy  v.  Medina,^  where  a  pocket-book 
WK  left  on  a  table  in  the  defendant's  barber-shop  by  a  customer,  and 
found  by  the  plaintiff,  another  customer,  who  gave  it  to  the  defend- 
ant to  keep  for  him  and  afterwards  demanded  it  and  was  refused,  it 

*  Y.  B.  13  Ed.  IV,  9,  pi.  6. 

'  Nicholas  v.  Newson,  1  Law  Bepoe.  227 ;  Sherman  v.  Waj,  56  Barb.  188. 

*  Hunaker  v.  Blanchard,  15  A.  L.  Ber.  (April,  1881)  291 ;  (a  C,  90  Penn.  St.  877.) 
Ml  Allen  548. 
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was  considered  that  the  plaintiff  had  no  right  to  it  against  the 
defendant.  Here  the  plaintiff  when  he  picked  it  up^  or  rather  when 
he  made  up  his  mind  to  retain  it/  got  actual  possession,  and  the 
defendant  receiving  it  from  his  hands  could  not  set  up  any  jus  teriU 
against  his  claim.  The  court  must  have  held,  and  did  hold,  that  the 
defendant  had  already  acquired  a  right  in  it  before  the  plaintiff 
picked  it  up.  Such  a  right  might  be  based  either  on  a  constructive 
possession  in  the  defendant  derived  from  his  possession  of  the  shop 
or  of  the  table,  or  from  a  presumed  bailment  to  him  fix>m  the  owner. 
The  latter  appears  to  have  been  the  view  of  the  court  The  opinion 
said  that  this  was  not  lost  property,  that  there  was  a  distinction 
between  lost  property  and  property  placed  voluntarily  in  a  place 
and  forgotten  to  be  taken  away,  that  a  finder  has  a  right  to  take 
lost  property  into  his  possession  but  not  property  in  this  situation, 
and  that  here  it  was  the  duty  of  the  defendant  to  take  possession  and 
take  care  of  it  for  the  owner.  In  a  later  case,  where  a  pocket-book 
was  left  on  a  desk  in  a  banking  room,  placed,  for  the  use  of  cus- 
tomers, outside  of  the  railing  within  which  the  bank  officers  sat^  it 
was  held,  partly  on  the  authority  of  the  preceding  case,  that  a  person 
who  found  it  there  and  restored  it  to  the  owner  had  no  claim  to  a 
reward  offered  in  an  advertisement  describing  it  as  lost  and  promising 
a  reward  for  its  return.'  This  decision  was  expressly  on  the  ground 
that  the  plaintiff  had  not  brought  himself  within  the  terms  of  the 
advertisement,  which  offered  a  reward  to  the  finder  of  a  "  lost " 
article,  which  the  plaintiff  was  not.  The  court  said  :  "  The  occu- 
pants of  the  banking  house,  and  not  the  plaintiff,  were  the  proper 
depositories  of  an  article  so  left."  The  bank,  however,  made  no 
claim.'  In  this  case  too  the  plaintiff  took  actual  possession.  The 
distinction  between  Bridges  v.  Hawksworth^  and  these  last  two 
cases  seems  to  be  that  in  the  former  it  was  assumed  that  either,  the 
article  being  lost,  the  owner's  possession  had  ceased  and  no  one  was 
in  possession  or  the  owner's  constructive  possession  continued  until 
the  plaintiff  put  an  end  to  it  by  taking  actual  possession,'  so  that  at 
any  rate  the  defendant  never  got  possession,  while  in  the  latter  the 
theory  was  that  the  rightftd  possessor  had  voluntarily  transferred 
his  possession,  or  a  right  to  the  immediate  possession,  to  the  barber 
or  the  bank. 

*  See  2  278.  *  KiDcaid  v.  Eaton,  98  Mass.  189. 

*  See  also  Beg.  v.  Pieroe,  6  Cox  G.  G.  117. 
«  See  {  299.  ^  See  p.  288,  note  3. 
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§301.  Presomptioxis  Based  Wholly  on  the  Situation  of  the 
Thing.  When^  however^  the  thing  is  actually  lost^  and  also  in  all 
cases  where  there  are  no  &ct8  apparent  from  which  any  presumption  as 
to  possession  can  be  drawn  except  the  mere  place  where  the  thing  is 
fonnd^  a  distinction  seems  to  be  taken  between  places  into  which 
peisons  generally  are  admitted  and  those  into  which  they  are  not 
admitted. 

In  the  former  case^  I  think  that  the  following  rule  is  probably 
correct^  though  I  cannot  find  authority  for  all  of  it.  If  persons  in 
general  are  admitted  into  the  place^  the  possessor  of  the  place  is  not 
presomed  to  have  either  the  will  or  the  power  necessary  for  the  pos- 
session of  the  things  in  the  place  simply  from  the  fiict  that  they  are 
there.  If,  however,  his  will  to  possess  is  shown  to  exist,  he  is  pre- 
sumed to  have  the  necessary  power  if  he  has  a  right  to  exclude  others 
firom  the  place,  but  not  otherwise.  But  even  if  he  lack  the  right 
there  is  no  contrary  presumption.  This  is  illustrated  in  the  case  of 
Bridges  V.  Hawksworth.^  Let  me  repeat :  This  applies  only  to  pre- 
sumptions drawn  simply  from  the  situation  of  the  thing.  If  the 
possessor  of  the  place  owns  the  thing  or  if  it  has  been,  either  actually 
or  in  construction  of  law,  bailed  to  him,  very  different  presumptions 
apply.  If  in  Bridges  n.  Hawksworth  the  defendant  had  seen  the 
pocket-book  and  in  any  manner  manifested  his  will  to  possess  it,  I 
think  that  his  possession  of  the  store  would  have  raised  a  sufficient 
presumption  of  power  to  have  given  him  constructive  possession 
even  without  actual  prehension;  whereas  the  knowledge  that  a 
pocket-book  was  lying  on  the  sidewalk  in  front  of  his  house  and 
every  possible  manifestation  of  will  to  exclude  others,  would  hardly 
have  put  him  into  possession  until  he  had  picked  it  up.  In  a  recent 
ease  in  Pennsylvania  it  was  decided  that  a  servant  who  found  a 
package  of  bank-bills  in  a  room  in  a  hotel  got  possession  of  them 
rather  than  the  hotel-keeper.'  If  it  can  properly  be  said  that  a  room 
in  a  hotel  is  a  place  into  which  all  persons  are  admitted  this  case 
&lls  under  the  principle  above  explained.  If  not,  yet  it  may  be 
that  a  similar  principle  exists  with  respect  to  such  persons  as  are 
admitted.     But  this  case  will  be  considered  further  on. 

If  the  thing  is  in  a  place  or  receptacle  to  which  persons  generally 
are  not  admitted  a  presumption  in  favor  of  the  necessary  power  seems 
to  exist.     I  have  not  found  any  case  in  which  this  is  directly  decided, 

i8ee{299. 

■  Hunaker  v.  Blanchard,  A.  L.  Ber.  (April,  18S1)  291.    See  also  Und.  Torts.  591. 
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nor,  indeed,  in  which  the  distinction  between  presumptions  of  power 
and  of  will  in  constructive  possession  is  brought  forward  at  alL 
But  in  the  cases  fidling  under  this  head  which  I  have  found  the  dis- 
cussion has  been  upon  the  question  of  presumed  will  or  intention,  it 
being  assumed  by  court  and  counsel  that  the  decision  of  that  would 
decide  the  case.     If  one  has  the  actual  will  to  exclude  others  from  a 
thing  so  situated,  he  has  constructive,  if  indeed  he  does  not  have 
actual,  possession  of  the  thing.     The  difficult  question  is  whether, 
when  he  does  not  know  that  the  thing  is  there,  the  will  to  exclude 
from  it  can  be  presumed  to  be  comprised  in  the  larger  will  to  ex- 
clude from  such  a  place  or  receptacle.^    On  this  point  the  cases  in 
which  the  thing  is  merely  upon  land  and  those  in  which  it  is  con- 
tained in  a  receptacle  seem  to  be  opposed  to  each  other;  the  necessary 
will  being  imputed  to  the  possessor  of  land  and  not  to  the  possessor 
of  a  receptacle.     ^^I  should  not  have  thought  it  safe  to  draw  any 
conclusion  from  wreck  cases  in  England,  which  are  mixed  up  with 
questions  of  prescription  and  other  rights.     But  the  precise  point 
seems  to  have  been  adjudicated  [in  the  United  States].     For  it  is 
held  that  if  a  stick  of  timber  comes  ashore  on  a  man's  land,  he 
thereby  acquires  a  'right  of  possession'  as  against  an  actual  finder 
who  enters  for  the  purpose  of  removing  it.^    A  right  of  possession 
is  said  to  be  enough  for  trespass ;  but  the  court  seems  to  have  meant 
possession  by  the  phrase,  inasmuch  as  Chief  Justice  Shaw  states  the 
question  to  be  which  of  the  parties  had  *the  preferable  claim,  by 
mere  naked  possession,  without  other  title,'  and  as  there  does  not 
seem  to  have  been  any  right  of  possession  in  the  case  unless  there 
was  [the  fiujt  of]  possession.     In  a  criminal  case  the  property  in 
iron  taken  from  the  bottom  of  a  canal  by  a  stranger  was  held  well 
laid  in  the  canal  company,  although  it  does  not  appear  that  the 
company  knew  of  it,  or  had  any  lien  upon  it.*     The  only  intent 
concerning  the  thing  discoverable  in  such  instances  is  the  general 
intent  which  the  occupant  of  land  has  to  exclude  the  public  firom  the 
land,  and  thus,  as  a  consequence,  to  exclude  them  from  what  is  upon 
it."  *     The  case  of  Hamaker  v.  Blanchard,'  seems  to  be  opposed  to 
this,  if  a  room  in  a  hotel  is  to  be  considered  as  a  place  to  which  per- 

^  Holmes  222.  '  Barker  v.  Bates,  18  Pick.  255. 

»  Reg.  v.Rowe,  BeU  C.  C.  93;  S.  C,  28  L.  J.  M.  C.  28. 

«  Holmes  22^-4.    See  also  Ayles  v.  So.  East.  Ry.  Co.,  3  Exch.  146 ;  S.  C,  37  L 
J.  Ex.  104, 
^  See  p.  285,  note  2. 
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sons  generally  are  not  admitted,  which  seems  to  me  the  more  proper 
view,  unless  we  are  to  say  that  a  room  is  more  like  a  receptacle  than 
like  a  mere  place  upon  land  or  unless,  as  was  suggested  above,  it  be 
lield  that,  where  specific  persons  are  admitted  to  a  place,  the  presump- 
tions, as  against  them,  are  only  such  as  would  be  made  if  the  place 
were  open  to  everybody. 

On  the  other  hand  where  a  bureau  was  bought  at  an  auction,  and 
the  purchaser  afterwards  discovered  a  secret  drawer  in  it  containing 
money,  which  he  appropriated  to  his  own  use,  the  court  held  that  he 
did  not  get  possession  of  the  money  along  with  the  bureau,  but  as  to 
the  former  was  a  mere  finder,  and  that  the  taking  and  conversion  of 
it  therefore  was  larceny.^  The  decision  was  largely  on  the  authority 
of  Cartwright  v.  Green,'  in  which  it  was  thought  that  a  person  to 
whom  a  bureau  was  sent  to  be  repaired  who  found  a  secret  drawer 
fiom  which  he  took  money  and  converted  it,  was  guilty  of  larceny. 
In  a  caae  in  Rhode  Island  the  buyer  of  a  safe  gave  the  use  of  it  to 
the  defendant  till  he  should  sell  it  again.  The  defendant  found  some 
bank-notes  sticking  in  a  crevice  of  the  safe,  and  refused  to  surrender 
them  to  the  plaintiff,  his  bailor.  The  court  decided  that  the  plaintiff 
had  no  right  to  them,  never  having  had  possession.'  It  is  hard  to 
see  why  the  possessor  of  land  should  be  presumed  to  be  in  possession 
of  things  upon  his  land  and  no  such  presumption  be  made  in  favor 
of  the  possessor  of  a  safe  or  bureau  as  to  things  contained  in  it.  It 
is  quite  possible  that  the  minds  of  the  judges  in  the  two  English 
cases  cited  *  were  influenced  by  a  desire  to  evade  the  rule  that  lar- 
ceny cannot  be  committed  on  goods  in  one's  possession,  an  absurd 
rule,  which  has  made  a  vast  deal  of  trouble,  and  which  the  draft 
criminal  code  now  before  Parliament  proposes  to  abolish  for  England. 

As  to  Durfee  v.  Jones,'  Judge  Holmes  thinks  it  incorrectly  de- 
cided; and  his  criticisms  certainly  have  great  force.  He  says :  "  The 
argument  of  the  court  goes  on  the  plaintiff's  not  being  a  finder. 
The  question  is  whether  he  need  be.  It  is  hard  to  believe  that,  if 
the  defendant  had  stolen  the  bills  from  the  safe  while  it  was  in  the 
owner's  hands,  the  property  could  not  have  been  laid  in  the  safe 
owner,*  or  that  the  latter  could  not  have  maintained  trover  for  them 
if  converted  under  those  circumstances."^ 

>  Merry  v.  Green,  10  L.  J.  M.a  164;  S.  C^  7  M.  &  W.  623. 

*  8  Yes.  405.  '  Durfee  v.  Jones,  11  R.  I.  588. 
^Notes  1  and 2,  supra,  ^ Note  8,  supra, 

*  B^.  V,  Rowe,  p.  286,  note  3.  '  Holmes  225. 
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This  whole  subject,  owing  to  the  almost  entire  n^kct  of  the 
theory  of  possession  by  our  legal  writers  and  judges,  is  in  a  very 
unsatis&ctory  condition,  and  it  can  hardly  be  expected  to  find  the 
decisions  consistent  with  each  other  or  explainable  on  any  geneni 
principles. 

R— PRESUMPTIONS  DEPENDING  UPON  THE  IDENTITY  OF  THE 

THING. 

§  302.  PoasesBion  of  a  Part  of  a  Thing.  The  only  rule  impor- 
tant enough  to  call  for  special  mention  here  is  that  the  possession  of 
a  part  is  presumptive  evidence  of  possession  of  the  whole ;  as  for 
example,  where  acto  of  ownership  are  done  in  one  part  of  a  mine.' 
But  where  the  thing  is  separable  into  parts  of  the  same  kind  as  the 
whole,  the  rules  as  to  area  of  possession  apply.'     Where  the  thing 

whole  may  be  possessed  by  one  who  has  giv^i  to  others  possession 
of  the  parts.  I  do  not  find  any  case  where  all  the  parts  have  been 
so  disposed  of;  but  if  a  house  is  let  room  by  room,  the  rooms 
comprising  all  of  the  house  that  has  any  utility  as  a  house,  they 
may  all  he  let  and  the  lessor  still  have  possession  of  the  house  as  a 
whole.* 

2.  OoNBTRUcnvE  PossBasiON  Throuoh  Another. 

§  303.  When  the  Holder  does  not  Have  Poasesaion.  In  these 
cases  the  holder  represents  the  possessor.  I  shall  have  occasion  to 
speak  in  a  future  chapter  of  the  archaic  doctrines  of  the  fitmily,  by 
which  those  persons  who  were  subject  to  the  head  of  the  fiunily  had 
no  standing  before  the  law  and  could  not  possess  nor  do  any  juristic 
act  except  as  the  representatives  of  the  head.^  What  would  have 
been  possession  in  a  person  auijuuria  was  no  more  than  mere  detention 
in  them.  So  much  of  this  doctrine  survives  that  a  servant,  so  long 
as  he  holds  as  servant  and  does  not  repudiate  the  master's  rights,  has 
no  possession  of  the  master's  goods  in  his  custody,  but  the  possession 
remains  in  the  master.     I  do  not  care  to  stop  to  notice  the  real  or 

>  Wild  V.  Holt,  9  M.  4b  W.  672.  *See  }  295,  et  #09. 

'  Cortiflsv.  Hoyt,  19  Conn.  154;  Bishop  v.  Trustees  of  Bedford  Charitj,  1  R  A  C 
697;  S.C.,  29L.J.Q.K53;  Manhall v. Cohen,  44  Qa. 489 ;  & C, 9  Am.  Bq>.  17a 
*  Bee  i  359. 
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apparent  exceptions  to  this  rule.^  The  rule  itself  is  founded  on  a 
oonoeption  that  is  gradually  &ding  away,  and  we  cannot  therefore 
expect  to  find  symmetry  in  the  remaining  fragments  or  logical  con- 
sistency in  the  l^al  doctrines  based  upon  them.  But  the  doctrine 
of  representation  is  not  obsolescent,  but  remains  as  a  useful  work- 
ing theory.  Why  then  is  not  an  agent,  who  also  represents  his 
prindpal,  not  held  incapable  of  possessing  the  latter's  goods,  as  the 
servant  is  his  master's  ?  The  reason  is  to  be  found  in  the  history  of 
the  law.  The  law  of  master  and  servant  and  that  of  principal  and 
i^t,  though  they  have  now  largely  coalesced,  so  that  it  is  not  easy 
to  state  the  exact  difierence  between  an  agent  and  a  servant,  had  to  a 
great  extent  a  different  pedigree.  One  came  from  a  slave  code  and 
the  other  from  the  law  of  contract.  Hence  in  case  of  a  servant  the 
idea  of  status,  of  the  obliteration  of  his  individuality  under  the  legal 
personality  of  his  master,  is  applied  to  the  relation  between  him  and 
his  master  as  a  whole — except  of  course  as  to  duties  and  rights  be- 
tween the  two,  where  a  separate  recognition  of  the  servant  is  neces- 
saiy.  Therefore  the  law  of  master  and  servant  is  not  generally 
treated  by  institutional  writers,  for  example  Blackstone  or  Kent, 
under  the  head  of  contract,  as  agency  or  partnership  is,  but  as  one  of 
the  '^  domestic  relations ''  together  with  marriage  and  the  parental 
relation.  The  free  servant  has  put  himself  by  his  own  juristic  act — 
perhaps  not  strictly  a  mere  contract — ^into  a  position,  as  to  a  part  of 
his  personality  and  conduct,  similar  to  that  in  which  a  slave  stood  as 
to  the  whole  of  his.  If  he  holds  his  master's  goods  at  all,  he  holds 
them  in  this  representative  capacity,  as  servant.  But  with  an  agent 
the  tendency  is  to  sink  the  idea  of  status,  and  to  r^ard  him  in  the 
main  as  occupying  an  independent  position  subject  only  to  obliga- 
tioDS  to  his  principal  such  as  might  always  have  existed  between 
freeman  and  fi'eeman,  and  which,  though  they  may  be  identical  in 
oontent  with  the  status-obligations  of  a  servant  are  different  in  nature, 
and  to  apply  the  idea  of  representation  not  to  his  position  as  a  whole 
hot  to  each  separate  act  done  by  him  for  his  principal  so  &r,  and 
only  80  far,  as  the  needs  of  the  particular  transaction  demand. 
Therefore,  since  the  holding  of  one  man's  goods  by  another  does  not 
require  any  theory  of  representation  to  explain  or  justify  it,  that 
theory  is  not  resorted  to,  and  the  agent  holds  in  his  individual 
capacity,  like  any  other  bailee.  Whether  ^^  an  ^ent  constituted  for 
the  very  point  and  purpose  of  possession"  might  not  be  treated  as  a 

^  See  May  Or.  L.  106;  2  Bish.  Cr.  L.  i  S29,  etseg. 
19 
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representative  of  the  principal  and  denied  possession,  seems  to  be 
doubtful.^  Officers  of  the  law  holding  goods  distrained  or  seized 
under  l^al  process  have  in  some  cases  been  held  not  to  be  in  poases- 
rion.^ 

A  possession  thus  held  through  another  must,  it  seems  to  me^  be 
regarded  as  actual  and  not  merely  constructive,  if  the  neoesBaiy 
power  and  will  are  present  in  the  holder ;  because,  although  it 
rests  on  a  fiction,  the  fiction  is  not  one  that  belongs  especially  to  the 
law  of  possession.  The  fiction  that  the  two  persons  are  one  persona 
is  taken  from  other  departments  of  the  law,  and  when  we  come 
to  apply  the  peculiar  rules  of  possession  we  find  this  fictitious 
unity  already  existing,  so  to  spealc ;  so  that  in  relation  to  those  rules 
and  the  presumed  &cts  created  by  them  it  stands  in  the  same  relation 
as  any  other  fact,  L  e.,  in  the  arrangement  of  this  part  of  the  law  it 
must  be  treated  as  an  actual  &ct. 

This  may  be  conveniently  called  possession  through  a  representa- 
tive or,  more  briefly,  representative  possession. 

§  304.  When  the  Holder  Himaelf  has  Possession.  This  is  the 
kind  of  possession  that  is  often  attributed  to  bailors,  lessors,  con- 
:signees  of  goods  in  the  hands  of  carriers,  etc.  I  think  that  the  more 
^mmon  view  is  that  such  persons  are  to  be  regarded  as  having  a  sort 
«of  constructive  possession.  It  is  even  laid  down  that  the  possession 
4»f  any  one  who  properly  holds  under  the  Ic^  proprietor  with  his 
•consent,  express  or  implied,  is  the  possession  of  such  proprietor.^ 
This  implies  that  there  can  be  at  the  same  time,  since  the  bailees, 
lessees  and  carriers  undoubtedly  have  possession,^  two  difierent 
possessions  of  the  same  thing.  Now  such  a  notion  may  not  be 
;absolutely  inadmissible  in  law.  The  only  grounds  for  accepting  or 
irejecting  a  proposed  general  conception  under  which  special  rules  are 
.sought  to  be  coordinated  are  considerations  relating  to  its  necessity 
kot  convenience,  either  by  itself  or  compared  with  other  theories  that 
imight  be  used.  But  the  idea  of  two  distinct  and  separate  possessions 
•of  the  same  thing  at  the  same  time — ^not  a  joint  possession — by  two 


1  Holmes  232-3,  citing  Gillett  v.  Ball,  9  Penn.  St.  13 ;  Craig  f.  GUbreth,  47  Me. 
4il6 ;  Ndeholsen  v.  Knowles,  5  Maddock  47 ;  Williams  v.  Pott,  L.  R.  12  £q.  149 ;  S. 
C,  40  L.  J.  Ch.  775 ;  Adams  v.  Jones,  12  Ad.  &  £1.  455 ;  Bracton,  fol.  28  b  42,  b  43^ 
J),  41,  2, 18  pr. 

>  Gibbs  V.  Chas^  10  Mass.  125;  Harding  «.  Hall,  10  M.  &  W.  42 ;  S.  C,  U  L. 
J.  Ex.  354. 

'  Emerson  v,  6«odm^  9  Conn.  42.  ^  See  }  276. 
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persons  is  only  with  great  difficaltj  to  be  reconciled  with  the  general 
ooneeption  of  possession  as  already  explained ;  and,  if  constructive 
poJsioo  is  pr^  regarded  as  presumed  p<4e8sion,  the  difficulty 
is.  not  lessened  if  one,  or  even  both^  of  the  possessions  be  constructive. 
We  should  have  to  suppose  some  new  and  altogether  peculiar  sort  of 
possession  existing  in  this  case  only.  But  it  is  not  desirable  to  intro- 
duce an  idea  so  much  at  variance  with  all  the  other  ideas  on  this 
subject  without  some  strong  necessity.  The  language  of  the  books 
about  this  kind  of  possession  is  hopelessly  con&sed  and  contradictory, 
owing  to  the  absence  of  any  dear  general  views  of  the  nature  of  pos~ 
session;  but  I  think  that,  disr^arding  mere  diday  all  the  cases  in 
which  possession  is  affirmed  to  be  held  through  another  who  himself 
has  possession,  can  be  disposed  of  under  other  known  principles  with* 
OQt  increasing  the  complication  of  the  law  by  creating  here  a  special 
kind  of  constructive  possessicm.  They  fidl  into  four  classes,  which  I 
think  include  all. 

(1.)  In  many  cases  the  real  question  is  whether  the  party  h&s  seizin, 
though  the  words  used  may  be  ^^ possession''  or  even  "  seizin  and  pos- 
session.''   These  will  be  explained  when  we  come  to  speak  of  seizin. 

(2.)  Often  no  more  is  needed  to  sustain  the  decision  than  a  pro- 
tected right  to  immediate  possession.  This  is  enough  to  support  an 
action  for  a  trespass  upon  chattels,  and  I  shall  try  to  show  further  oa 
that  it  is  enough  to  support  trespass  ^oiorecJaudum^^^also.^  There 
is  nothing  gained,  and  much  of  clearness  and  accuracy  lost,  by  calling 
this  right  constructive  possession.  It  is  not  constructive  possession — 
though  it  may  be  a  ground  for  a  presumption  of  possession ;  it  is 
not  a  condition  of  &ct  at  all,  but  a  right,  a  portion  of  the  dominion 
or  right  of  ownership.'  This  confiision,  at  least  in  language  between 
the  fiict  and  the  right,  between  possession  itself  and  a  right  to  have 
possession,  runs  through  cases  without  number  and  most  of  the  text- 
books on  the  subject.' 

Thus  where  the  phiintiff  was  wrongfully  in  possession  of  dead 
nhbUs,  in  which  another  person  had  the  right  of  ownership  and  of 
immediate  possession,  and  the  defendants,  as  the  servants  of  the 
owner  and  by  his  authority,  after  a  demand  and  refusal  forcibly 
retook  them,  and  the  court  justified  their  act,  it  was  said  in  the 
opinion  that  in  such  a  case  ^'  the  plaintiff's  wrongfiil  detention  against 
the  request  of  the  defendants  would  be  no  possession,  but  would  be 
the  same  violation  of  the  right  of  property  as  the  taking  of  the 

^  See  {  330.  *  See  {{  381,  382.  *  E.  g^  Add.  Torto  268-9. 
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chattel  out  of  the  actual  possession  of  the  owner/'  ^  But  whj  is  not 
the  taking  of  a  chattel  out  of  the  actual  possession  of  the  owner  a 
taking  of  possession  ?  Why  would  not  the  taker  in  such  a  case 
acquire  a  possession — a  wrongful  possession,  it  is  true,  but  still  a 
possession  in  &ct  ?  An  immediate  right  of  possession  in  the  owner 
was  all  that  was  necessary,  as  in  the  case  of  Harvey  v.  Bridges,' 
which  was  referred  to  and  followed. 

(3.)  Or  the  situation  which  is  called  constructive  possession  may 
be  merely  the  state  of  right  or  presumed  right  based  on  pest  posses- 
sion which  is  explained  in  §  288  above.  This  is  generally  the  con- 
dition of  a  bailor,  but  not  always.  Suppose  that  A,  passing  with  B 
through  a  field  in  which  C's  cattle  are,  declares  the  cattle  to  be  his 
and  offers  to  let  a  cow  to  B  for  a  time.  B  agrees  to  hire  a  cow,  and 
with  A's  permission  selects  one  and  drives  it  to  his  own  premises. 
B  may  be  estopped  as  against  A  to  deny  A's  title,  on  principles 
applicable  to  the  relation  of  bailment  between  them ;  but  A,  it  seems 
to  me,  could  have  no  rights  at  all  in  the  cow  as  against  outsiders. 
He  has  no  actual  right,  and  no  presumed  right  fix)m  past  possession, 
for  he  never  took  any  possession  himself. 

(4.)  Possession  used  in  this  sense  is  often  a  mere  name  for  actual 
ownership,  or  some  inferior  property  right  which  includes  the  right 
to  possess,  as  when  we  speak  of  a  man's  ^^  possessions  "  meaning  all 
his  property. 

3.  Possession  as  CoNNEcrrED  with  Deliveky. 

§  305.  The  Question  to  be  Answered.  It  is  generally  assumed 
that  delivery  implies  some  sort  of  a  trans&r  of  possession  from  the 
deliverer  to  the  delivoree,  so  that  the  latter  comes  into  possession  of 
the  thing.  At  the  same  time  it  is  obvious  that  in  many  instances 
the  deliveree  gets  neither  actual  possession  nor  any  of  the  kinds  of 
constructive  possession  heretofore  describedv  The  question  then  is 
whether  the  above  assumption  is  wrong  and  the  acquisition  of 
possession  of  any  kind  by  the  deliveree  is  not  necessary,  or  whether 
we  must  recognize  some  kind  or  kinds  of  constructive  possession  in 
addition  to  those  already  allowed. 

Delivery  may  be  contemplated  with  reference  to  the  following 
purposes : 

1  Blades  V.  Higgn,  10  0.  B.  N.  S.  713;  S.  C,  30  L.  J.  G.  P.  347. 
«  14  M.  &  W.  437;  8.  C,  14  L.  J.  Ex.272. 
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I.  To  complete  a  contract  of  sale, 

(1.)  To  pass  the  title  (appropriation), 

(2.)  To  satisfy  the  statute  of  frauds, 
IL  In  performance  of  an  agneement  to  deliver, 

(3.)  In  general 

(4.)  To  defeat  vendor's  lien, 

(5.)  To  defeat  the  right  of  stoppi^  in  transitUy 

(6.)  To  prevent  presumptions  of  fraud  from  arising, 
in.  (7.)  To  constitute  the  tort  of  conversion. 
§306.  Appropriation.  Mere  appropriation  to  the  contract,  for 
the  purpose  of  identifying  the  thing  and  thus  passing  the  title,  for 
example,  if  one  hundred  barrels  of  flour  part  of  a  larger  quantity  in 
a  warehouse  are  sold  and  afterwards  separated  and  set  on  one  side  to 
await  the  buyer's  pleasure,  has  nothing  to  do  really  with  delivery, 
and  is  only  so  called  by  a  confusion  of  ideas.  Many  writers  have 
pointed  out  this  distinction.  No  transfer  of  possession  at  all  is 
necessary. 

§  307.  Delivery  to  Bebut  the  Presumption  of  Fraud.  Where 
delivery  is  required  to  rebut  the  presumption  of  fraud  that  would 
arise  if  the  vendor  remained  in  possession,  the  point  of  real  impor- 
tance is  not  so  much  the  situation  of  the  vendee  as  of  the  vendor ; 
the  question  asked  is  not  whether  the  vendee  has  got  into  such  a 
situation  as  is  necessary  to  give  him  the  benefit  that  it  was  intended 
he  should  have,  but  whether  enough  has  been  done  to  prevent  the 
vendor's  position  fix)m  being  made  the  means  of  deceiving  others. 
It  is  the  apparent  relation  of  the  vendor  to  the  thing  with  which 
the  law  concerns  itself,  not  the  possession  of  the  vendee  nor  the  &ct 
of  delivery  as  such.*  Hence  the  rule  requiring  "  delivery  '^  to  prevent 
a  k^  inference  of  fraud  is  never  applied  to  land,  but  in  the  United 
States  the  omission  to  record  the  deed  may  raise  such  a  presumption. 
Also  the  vendor  of  chattels  may  even  remain  in  possession  as  agent, 
servant  or  bailee  of  the  vendee  if,  by  making  the  changed  character 
of  his  possession  known  in  a  sufficiently  open  manner  he  avoids  the 
secrecy  which  is  the  badge  of  fraud.'  And  on  the  other  hand  the 
vendor  may  actually  deliver  possession,  and  yet  if  he  be  afterwards 
found  in  occupation  the  sale  be  invalid.'  We  cannot  therefore  rely 
upon  this  class  of  cases  to  establish  anything  as  to  the  nature  of 
possession. 

'  See  Gapron  v.  Porter,  {40.  '  See  preceding  note. 

*  Tikon  V.  Terwilliger,  66  N.  Y.  273 ;  Norton  v.  Doolittle,  82  Conn.  405. 
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§  308.  Conversion.  The  same  is  true  of  the  cases  on  conversion, 
since  conversion  may  be  committed  without  taking  any  possession  of 
the  thing.  Thus  where  a  pledgee  of  dock-warrants  sold  and 
delivered  them,  it  was  held  to  be  a  conversion  of  the  goods  which 
they  represented,  being  "  tantamount  to  a  delivery,  *  *  *  not 
that  the  warrant  is  to  be  considered  in  the  light  of  a  symbol,  bat 
because,  according  to  the  doctrines  applied  in  donations  mortis  ocrim, 
it  is  the  means  of  coming  into  possession.''^ 

§  309.  Other  Cases  of  Delivery.  There  remain  the  cases  num- 
bered from  2  to  5  in  §  305.  Of  these  the  first  three  will  be  first 
considered.  There  seems  to  be  no  difieraice  among  them  as  to  what 
constitutes  delivery,  except  that  when  the  vendor  remains  in  posses- 
sion in  a  changed  character  as  bailee,  etc.,  of  vendee,  this  will  not 
destroy  his  lien,  though  it  may  satisfy  the  terms  of  the  contract  and 
the  statute  of  frauds. 

The  fundamental  idea  of  delivery  is  that  of  a  putting  of  the 
deliveree  into  a  position  of  practical  power  of  use  and  enjoyment  of 
his  right  in  the  thing  by  the  deliverer's  consent,  whether  that  right 
existed  before  the  delivery  or  is  created  in  part  by  it  as  in  a  gifl.  If 
a  vendee  gets  possession  of  the  thing  without  the  consent  of  the 
vendor,  it  is  no  delivery ;  and  even  though  he  is  put  into  posseasion 
by  the  vendor  himself,  yet  if  it  is  not  intended  that  he  shall  exercise 
fiill  rights  in  the  thing,  as,  for  example,  when  the  vendor  is  not 
willing  to  fully  deliver  but  consents  to  lend  the  thing  to  the  v^ee, 
the  transfer  of  possession  does  not  amount  to  delivery.' 

But  one  who  has  rights  in  a  thing  may  often  get  the  benefit  of 
them  most  advantageously  by  temporarily  committing  the  actual 
exercise  of  them  to  another.  The  owner  of  a  house  may  find  it  for 
his  advantage  to  let  the  house,  thus  transferring  the  possession  and 
the  right  to  possess,  and  to  a  large  ext^it  to  use,  for  the  time  being,  to 
the  lessee,  rather  than  to  keep  it  in  his  own  hands  and  exercise  his 
rights  in  person.  That  is,  the  situation  of  having  the  power  of 
practical  enjoyment  of  rights  which  it  is  the  object  of  deliveiy  to 
transfer  from  one  person  to  another  does  not  depend  necessarily  upon 
the  possession  of  the  subject  of  the  right.  Therefore  it  is  not  neces- 
sary to  consider  delivery  as  a  transfer  of  possession  to  the  deliveree 
in  person,  but  only  as  such  a  transfer,  either  to  him  or  to  some  one 
who  holds  under  him,  as  shall  give  him  the  benefit  of  his  right 

1  Johnson  v.  Stear,  15  G.  B.  N.  S.  830;  S.  C^  33  L.  J.  G.  P.  130. 
'  Bei\j.  Sales  667. 
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The  test  of  a  completed  delivery  is  not  a  possession^  either  actual  or 
oonstractive^  in  the  deliveree,  but  a  power  of  control,  either  through 
a  power  at  any  time  to  assume  possession  or  through  a  contract  with 
the  actual  possessor,  and  a  relinquishment  of  the  power  to  resume  by 
the  deliverer.  Accordingly  if  the  thing  is  already  in  the  deliveree's 
omtrol,  a  mere  surrender  by  the  deliverer  of  his  rights  is  enough, 
that  is,  no  act  of  delivery  is  needed ;  if  it  is  in  the  hands  of  a  third 
person,  for  instance,  a  warehouseman,  the  attornment  of  such  person, 
his  consenting  to  hold  subject  to  the  control  of  the  deliveree,  ia 
enough ;  and  if  it  is  the  deliverer's  own  possession,  a  delivery  to  any 
ooe  appointed,  expressly  or  impliedly,  by  the  deliveree  to  receive 
possession,  or  the  assumption  by  the  deliverer  of  a  clearly  defined 
position  of  subjection,  of  a  species  otherwise  known  to  the  law,  to  the 
deliveree's  control  of  the  thing  together  with  the  latter's  consent  to 
accept  that  as  a  delivery,  will  answer.  The  retention  by  the  vendor 
of  his  lien  in  the  latter  case  must  be  regarded  as  an  exception  not 
conformable  to  the  general  theory  of  delivery  but  resting  on  the  same 
plam  principles  of  equity  which  permit  a  vendor  to  renew  by  stop- 
page m  troMiiu  the  lien  which  he  has  once  lost. 

The  last  mentioned  right  does  not  exist  till  after  a  delivery  has 
been  made  sufficient  to  divest  the  ordinary  vendor's  lien.  It  rests, 
as  I  have  just  said,  not  on  any  logical  deduction  from  the  general 
roles  as  to  delivery,  but  on  pure  grounds  of  equity,  and  originated 
in  the  practice  of  merchants,  who  seldom  trouble  their  heads  about 
legal  theories  of  any  kind.  Hence  its  limit  must  be  sought  in  some 
purely  practical  circumstances  of  a  kind  to  suggest  themselves 
oatarally  to  mercantile  men  and  be  easily  understood  by  them. 
This  is  found  in  the  existence  of  a  class  of  middlemen  who  carry  on 
the  business  of  transportation,  not  as  servants  of  either  consignor  or 
consignee  nor  strictly  as  agents  of  either,  but  as  engaged  in  a  separate 
and  independent  profession.  TranaUua  then  exists  only  while  the 
goods  are  in  the  hands  of  such  a  middleman  and  are  held  by  him  in 
his  character  of  such  middleman;  and  the  reason  for  this,  I  think,  is 
that  this  is  the  fiirthest  easily  discerned  limit  to  which  it  is  practi- 
cally expedient  to  allow  a  vendor  to  carry  his  right  to  retake  the 
control  which  he  has  once  surrendered. 

Delivery,  then,  relates  directly  to  control,  to  getting  the  practical 
benefit  of  rights,  and  only  indirectly  to  possession  and  in  so  far  as 
possession  is  a  necessary  condition  to  such  control  or  benefit.  It  is 
bootless  therefore  to  search  in  the  law  relating  to  delivery  for  any 
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new  or  peculiar  rules  of  constructive  possession.  The  practioe  of 
colling  the  positioa  of  the  deliveree^  when  the  transfer  of  pofleeasion 
has  been  made  to  another  on  his  account,  constructive  possession,  ie, 
though  often  convenient,  not  accurate. 

IV.— THE  POSSESSION  OF  RIGHTS. 

1.  The  FoeeESSiOK  op  Rights  as  Incohporeai,  Things. 

g  310.  The  Hatore  of  Quasi  FoMoasion.  Possession  is  always 
of  things ;  there  must  be  some  thing  to  be  possessed.  But  rights 
being  regarded  as  incorporeal  things,  capable  of  being  owned,  it  was 
only  natural  that  it  should  come  to  be  thought  that  they  might  also 
be  possessed.  We  have  already  seen'  that  under  the  Koman  law 
the  holder  of  one  of  those  inferior  property  rights  known  as  /uro  m 
re  aliena  was  looked  upon  not  as  having  directly  a  property  right 
less  than  full  ownership  in  the  corporeal  thing,  but  as  b^og  the 
owner  of  an  incorporeal  thing,  which  incorporeal  thing  was  itself  a 
limited  i^ht  in  the  corporeal  thing.  Now  this  latter  right,  whidi 
Etood  to  full  ownership  in  precisely  the  same  relation  as  a  corporeal 
thing,  could  not  but  be  also  r^;arded  aa  standing  in  the  same  rdatioo 
to  possession.  As  it  might  be  owned,  it  might  be  possessed.  This  is 
often  called  quasi  possession.  One  effect  of  this  was  that  persons  who 
were  not  recognized  as  in  juridical  possession  of  the  corporeal  thing, 
might  in  some  cases  just  as  ^ectually  protect  themselves  from  inter- 
ference with  its  enjoyment  by  means  of  the  remedies  attached  U> 
their  so  called  possession  of  the  right.'  Some  writers  confine  this 
qua»i  possession  to  these  jura  in  re;  hut  others  extend  it  to  oblif^ 
tions  and  rights  in  general. 

If  we  put  aside  the  theory  of  incorporeal  things,  the  so  called 
possession  of  rights  will  be  seen  to  mean  simply  the  de  facto  exeroise 
of  them.  This  very  closely  resembles  possession.  There  is  in  each 
case  manifested  a  power  and  a  will  to  maintain  the  position  of 
power  and  to  exclude  others  to  some  extent.  If  the  right  exerctaed 
is  tVie  right  of  possession  or  a  property  right  which  includes  the  right 
dl'  present  possession,  it  is  impossible  to  exercise  it  without  having 
pns^jcssion  either  actual  or  constructive.  If  the  user  is  wrongfiil,  it 
must  generally,  since  no  presumption  exc^t  that  of  continuance  is 
iiKide  in  favor  of  wrongful  possession,  have  b^im  by  a  taking  of 
■  See  {  43.  *S«T.  R  da  Beritc  j  12. 
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actnal  possession.     Here  possession  and  the  de  fado  exercise  of 
r^hts  become  the  same  thing. 

The  confusion  that  prevails  between  the  two  is  therefore  easily 
aoeoonted  for.  It  has  taken  two  forms.  In  the  first  the  conception 
of  possession,  aided  probably  by  the  theory  of  incorporeal  things 
and  in  our  law  by  the  almost  total  absence  of  any  general  ideas  about 
possession,  has  absorbed  that  of  the  user  of  rights,  and  we  have  the 
theory  of  the  possession  of  rights,  the  use  of  the  term  ^^  adverse 
possession  ^^  to  denote  the  user  by  which  easements  are  gained,  etc 
On  the  other  hand  various  civil  law  writers  have  advanced  a  con- 
verse theory,  that  juridical  possession,  as  distinguished  from  mere 
detention  or  ^^  natural  possession,'^  consists  essentially  in  the  defado 
exercise  of  rights,  the  physical  relation  to  the  thing  being  a  mere 
incident,  or  rather  the  accidental  form  which  the  exercise  of  the  right 
aasomes,  in  particular  cases  of  possession.  Thus  the  translator  of 
Mackeldey's  Bomwchen  Redds  objects  to  his  author's  placing  posses- 
sion among  rights  in  rem  next  to  property  rights,  and  says: 
^Posession,  however,  is  wholly  genef^al  in  its  nature,  and  has  refer- 
ence also  to  other  rights ;  for  possession  is  nothing  else  than  the 
esDereise  of  a  right,  whether  it  be  exercised  justly  [i.  e.,  by  one  who 
has  the  right]  or  unjuMy.  It  would  therefore  be  more  systemat- 
ically correct  to  treat  of  possession,  as  an  exercise  of  a  right,  in  the 
General  Part,  namely  in  the  doctrine  of  rights."  ^  Judge  Holmes 
gives  an  amusing  illustration  of  the  confusion  of  ideas  to  which 
sach  theories  lead:  "A  learned  writer  *  *  *  ggj^g  ^^hy  ^ 
doctor  had  not  a  possessory  action  if  you  cease  to  employ  him, 
and  answers :  Sentio  actionem  non  tenerCj  sed  serUio  tardumy  neo  si 
vd  morte  minerisy  possum  dioere  quare.  Tu  lector,  si  sapis,  rationes 
decidendi  suggere"^ 

Two  points  remain  to  be  noticed;  first,  the  protection  given  to 
the  de  facto  exercise  of  rights,  and  secondly,  the  relation  of  posses- 
sion to  prescription  and  limitation. 

§  311.  Protection  to  a  Person  in  the  de  facto  Exercise  of 
Bights.  This  protection  is  given  through  the  medium  of  and  is 
measured  by  the  presumptions  of  law  raised  from  the  &cts  in  the 
partjr's  &vor.  Possession  is  a  ground  for  a  conclusive  presumption 
Uuit  the  possessor  has  all  the  rights  of  ownership  as  against  all 
persons  who  cannot  show  a  better  right.  This  applies  even  in 
actions  of  ejectment  where  the  plaintiff  must  recover  on  the  strength 
*  Kanf.  Mack.  235.  '  HolmeB  238  note. 
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of  his  own  title.^  The  question  is :  Is  there  any  presumption  of 
law^  and  if  so  is  it  in  like  manner  conclusive^  that  a  person  who  is 
found  in  the  actual  exercise  of  a  right  has  such  a  right?  There 
seems  to  be  at  least  a  prima  faeie  presumption  to  this  effect.  Mar- 
riage^ for  instance,  may,  except  in  some  cases  which  rest  on  special 
grounds,  be  proved  by  evidence  of  cohabitation^  etc.;  and  one  who 
acts  as  a  public  o£Scer  is  taken,  in  the  absence  of  proof  to  the  con- 
trary, to  be  such.  Judge  Holmes  thinks  that  there  is  no  conclusive 
presumption  even  against  wrong-doers.  He  says :  "  We  will  take 
the  case  of  a  way  used  de  fado  for  four  years,  but  in  which  no  ease- 
ment has  yet  been  acquired,  and  ask  whether  the  possessor  of  the 
qiicud  dominant  tenement  would  be  protected  in  his  use  as  against 
third  persons.  It  is  conceivable  that  he  should  be,  but  I  believe 
that  he  would  not."  ^ 

In  Nuttall  V.  BracewelP  the  plaintiff  was  a  riparian  proprietor 
and  had  a  mill.  The  mill  was  worked  by  water  from  the  stream 
brought  through  a  goit,  which  left  the  stream  in  the  land  of  one 
Bagshawe,  a  riparian  proprietor  above  the  plaintiff,  and  ran  ilirough 
the  lands  of  Bagshawe  and  the  plaintiff  to  the  miU.  The  goit  had 
been  made  by  one  of  the  plaintiff's  predecessors  in  title  under  an 
agreement  with  Bagshawe  which  did  not  create  any  easement,  and 
the  mill  proprietors  paid  to  Bagshawe  an  annual  sum  for  maintaining 
the  goit.  The  action  was  for  a  diversion  of  the  water  above  the  goit; 
and  it  was  decided  that  the  plaintiff  could  recover.  Martin,  B., 
said  that  though  the  plaintiff  had  no  easement,  yet  two  riparian  pro- 
prietors could  combine  and  use  their  rights  together,  and  the 
plaintiff'e  possession  was  enough  to  support  his  action.  Bramwell, 
B.,  declared  that  generally  a  man  may  grant  to  others  estates  and 
rights  of  enjoyment  in  his  property,  and  the  grantees  may  maintain 
actions  against  those  who  disturb  them,  and  that  Bagshawe  here  had 
a  right  to  grant  this  mode  of  enjoying  his  land.  (But  here  there 
was,  as  has  just  been  said,  no  grant  of  any  protected  right,  of  any 
easement,  but  a  mere  permissive  right  or  license,  which  cannot  be 
violated  and  consequently  can  never  support  an  action.)  These 
expressions  seem  to  imply  some  theory  of  the  possession  of  such  an 

^  Doe  d.  Hughes  v.  Dyball,  M.  &  M.  S46 ;  S.  G^  S  C.  4b  P.  610;  Afiher  v.  Wlihe- 
lock, 35  L.  J.  Q.  B.  17 ;  S.  C^  L.  R.  1  Q.  B.  1;  Daviaon r.  Gent,  1  H.  AN. 744;  8. 
C,  26  L.  J.  Ex.  122 ;  Tappsoott  v.  Gobbe,  11  Grat.  172 ;  Hale  v.  Wiggins,  33  Conn. 
101 ;  see  also  2  288. 

«Holme8241.  •86L,J.Ex.l;  S.  C.  L.  R,  2  Ex,  1. 
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easement  as,  had  the  f^reement  with  Bagshawe  amounted  to  the 
gnnt  of  a  protected  right  of  easement,  the  plaintiff  would  have  had, 
sach  possession  being  conclusive  against  a  mere  wrong-doer  like  the 
defendant.  But  they  need  not  necessarily  bear  this  meaning,  since 
th^  may  be  taken  to  refer  to  the  possession  of  the  flow  of  water  as  a 
kind  of  thing.  This  latter  view  is  maintained  by  some  of  the  judges 
in  Whaley  v.  Laing,^  where  it  was  decided  that  the  plaintiff,  who 
had  obtained  from  a  canal  company  a  right  to  draw  water  from  their 
canal  into  a  cistern  on  his  land  from  whence  he  pumped  it  up  for 
use  in  an  engine  boiler,  had  no  right  of  action  against  the  defendant, 
who  fouled  the  water  in  the  canal.  Neither  Whaley  v.  Laing,  nor 
the  very  similar  case  of  Stockport  Water  Works  Co.  v.  Potter,'  is 
inoonsistent  with  Nuttall  v,  Bracewell,  since  they  turned  on  the 
point  that  riparian  rights  could  not,  in  the  circumstances  of  those 
cases,  exist  at  all  in  the  plaintifis,  and  therefore  of  course  the  plaintifis 
could  not  have  any  quum  possession  of  such  rights.  All  of  these 
cases  are  noticeable  for  the  great  diveigence  of  view  of  the  judges 
as  to  the  true  principle  on  which  the  case  ought  to  be  decided,  even 
when  they  agree  in  the  actual  decision,  and  for  the  evident  want  of 
any  clearly  conceived  theory  with  r^ard  to  the  possibility  of  rights 
being  ^^ possessed''  and  protected  on  that  ground  against  wrong- 
doers vrithout  having  been  fully  acquired  as  completely  vested 
li^ts. 

In  Jeffiies  v,  Williams^  and  Bibby  v.  Carter^  it  was  held  that 
though  the  right  of  lateral  support  for  a  house  does  not  exist  unless 
it  has  been  acquired  as  an  easement,  so  that,  as  against  the  owner  of 
adjacent  land  or  one  acting  under  his  authority  who  digs  in  such 
land  and  thus  causes  the  house  to  fidl,  a  title  must  be  shown  to 
support  an  action,  yet  against  a  stranger  who  so  digs  it  is  enough 
that  the  house  is  receiving  support  in  feet.  This  does  not  absolutely 
require  the  principle  that  protection  is  given  to  the  de  faoto  exercise 
of  rights  as  such ;  because  the  wrong,  which  consists  in  a  violation 
of  the  general  right  of  property  in  the  house,  may  possibly,  provided 
the  injury  is  shown  to  have  been  intentional  or  caused  by  want  of 
due  care,  be  taken  to  have  resulted  from  a  breach  of  some  duty  cor* 

^26L.J.£z.327;  S.C^  2H.ftN.476;  reyened  in  Ex.  Ch.  27  L.  J.  £z.  422 ; 
8. a, 3 H.  AN.  676. 
'3H.AC.300;  S.  C,  31 L.  J.  Ex.  9. 
■20 L.  J. Ex.  14;  aC.,6Ex.792. 
«28L.  J.EX.1S2;  aG.,3H.&N.  163. 
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responding  to  that  right  ^  rather  than  to  the  more  special  right  of 
support;'  but  the  language  of  the  courts  strongly  supports  that 
principle.  In  the  former  case  it  is  said:  "If  a  house  is  de  fado 
supported  by  the  soil  of  a  neighbor,  this  appears  to  us  to  be  a  suffi- 
cient title  against  any  one  but  that  neighbor,  or  one  AlRiming  under 
him,  just  as  one  who  should  prop  a  house  up  by  a  shore  resting  on 
his  neighbor's  ground,  would  have  a  right  of  action  against  a 
stranger,  who  by  removing  it  caused  the  house  to  &11,  but  not  against 
the  neighbor  or  one  authorized  by  him,  if  he  takes  it  away."  In 
Metallic  Compression  Casting  Co.  v.  Fitchburg  R.  B.  Co.,^  the 
plaintiffs'  building  was  on  fire  and  a  hose  was  rightAiUy  laid  acrose 
the  defendants'  railroad  track  to  get  water  to  put  it  out.  The 
defendants  wilfully  ran  their  train  on  the  hose  and  cut  it,  so  that  no 
more  water  could  be  got  and  the  building  was  in  consequence 
destroyed.  The  defendants  were  held  liable.  In  reply  to  thdr 
objection  that  the  firemen  who  owned  and  laid  the  hose  and  hj 
whose  efforts  the  building  would  have  been  saved  had  the  hose  not 
been  cut,  were  mere  volunteers,  who  owed  no  duty  to  the  plaintifife  to 
put  out  the  fire  and  might  have  ceased  from  their  efforts  at  any 
time,  the  court  said  that  it  did  not  appear  that  they  would  have 
ceased  and  that  the  plaintifife'  "  possession  "  was  enough  to  support 
the  action.  There  does  not  seem  to  have  been  any  necessity  for 
bringing  in  the  idea  of  possession — L  e.,  the  defcusto  enjoyment  of  such 
a  situation  as  the  plaintifis  would  have  been  in  had  they  hired  the 
firemen  and  thus  acquired  rights  against  them.  The  act  of  the 
defendants,  who  had  been  requested  to  stop  their  train  for  a  few 
moments  to. allow  the  hose  to  be  removed  but  had  refused,  was 
undoubtedly  unreasonable  and  a  breach  of  duty  with  reference  to 
the  very  damage  that  in  fact  occurred,^  and  the  damage  was  proxi- 
mate. On  the  whole,  while  there  are  many  dida  which  seem  to 
assert  that  the  de  fdcto  exercise  of  a  right,  its  quasi  possession,  will 
be  protected  like  the  possession  of  a  thing,- 1  have  not  found  any 
decision  that  necessarily  goes  so  far. 

§  312.  Freaoription.  Mere  adverse  use  or  possession  by  the  party 
acquiring  title  is  not  the  only  element  in  prescription.  There  must 
also  be  acquiescence  by  the  party  whose  rights  are  invaded.  Hence 
it  is  that  a  merely  formal  act,  such  as  entry  or  continual  claim,  will 
break  up  the  prescription,  though  it  may  not  disturb  the  actual 

1 E.  g,,  that  in  {  412  or  {  413. 

> See  2  421.  >109  Matfi.  277.  «See {  53S. 
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adveree  user.  I  propose  here,  however,  to  discass  only  that  element 
in  a  prescriptive  title  which  is  furnished  by  the  party  who  is  on  the 
way  to  gain  a  title.  The  proposition  which  I  desire  to  establish  is 
that  this  element,  which  is  sometimes  called  adverse  user  and  some- 
times adverse  possession,  in  &ct  never  consists  in  possession  as  such 
but  always  in  use;  that  ^'  adverse  possession  "  is  not  possession  at  all 
bat  the  adverse  use  of  rights. 

§313.  Lapse  of  Time  as  AfClsoting  Bights.  A  few  preliminary 
words  are  necessary  in  regard  to  the  lapse  of  time  as  an  element  in 
titles  to  rights.  It  may  have  its  effect,  in  connection  with  the  other 
necessary  elements,  in  three  ways,  as  follows  : 

(1.)  By  way  of  limitation,  where  the  law  simply  cats  off  the 
secondary  rights,  such  as  the  right  to  sue,  to  set  off  or  to  make  entry,^ 
which  arise  upon  the  violation  of  the  primary  right,  and  refuses  to 
permit  any  such  secondary  rights  to  arise  upon  a  continuing  fiiture 
violation.  Theoretically  the  primary  right  is  thus  not  destroyed  but 
simply  reduced  to  the  condition  of  an  imperfect  right,  and  sometimes 
there  remains,  in  &ct,  a  possibility  of  enforcing  it  in  some  indirect 
way,  as  where  a  creditor  in  the  absence  of  any  appropriation  by  the 
debtor  applies  a  payment  to  a  debt  barred  by  the  statute  of  limita- 
tions.   This  is  often  called  extinctive  prescription. 

(2.)  By  what,  for  want  of  any  recognized  name,  I  shall  call  sub- 
stantive prescription.  It  includes  the  vsucapio  of  the  Boman  law. 
Here,  after  a  certain  time  has  elapsed,  a  new  primary  right  is  simply 
and  directly  created  by  the  law,  and  any  old  right  which  is  incom- 
patible with  this  is  extinguished,  entirely  or  pro  tcmlo. 

(3.)  By,  again  to  coin  a  name,  evidentiary  prescription,  in  which 
no  rights,  either  primary  or  secondary  are  directly  destroyed  or 
created,  but  a  presumption  is  raised  that  some  juristic  act  or  acts 
suffident  to  produce  the  effect  desired  has  or  have  been  duly  per- 
formed. Thus  where  an  easement  has  been  gained  by  adverse  use 
there  is  said  to  be  a  presumption  of  a  grant,  and  so  much  practical 
e&ct  is  given  to  this  fiction  that  no  easement  can  be  gained  by  pre- 
scription which  could  not  be  by  grant. 

Acquisitive  prescription  seems  to  include  the  two  latter  sorts.  I 
shall  i|se  the  simple  word  prescription  in  this  sense ;  but  that  word  is 
not  one  of  a  perfectly  definite  meaning.  Limitation  is  more  appro- 
priate to  rights  in  personam.    It  has  evidently  nothing  to  do  directly 

'  Ab  to  the  nature  of  a  right  of  entry  at  common  law  see  under  Snbdiy.  A  infra. 
Perhaps  it  is  not  strictly  proper  to  call  it  a  secondary  right. 
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and  necessarily  with  possession^  whether  adverse  or  not.  The  law 
simply  says :  You  shall  not  sue  or  enter  after  a  certain  time.  It 
makes  no  difierenoe  what  is  done  during  that  time.  But  for  rights 
m  rem  and  especiaUy  property  rights,  prescription  is  more  appropriate ; 
because  in  most  cases  the  intention  of  the  law  is  not  to  leave  even  an 
imperfect  right  to  the  original  holder.  In  the  case  of  easemente, 
they  plainly  cannot  be  acquired  by  limitation.  If  A  cuts  firewood 
upon  B's  land  or  walks  over  it  or  turns  his  cattle  into  B's  pasture, 
and  does  the  same  every  day  for  twenty  years,  each  day's  act  is  a 
new  trespass,  and  a  rule  of  limitation  could  at  the  most  only  cut  off 
the  right  to  sue  for  the  earlier  acts,  leaving  the  right  of  action  for 
those  committed  within  the  period  of  limitation,  and  a  fortiori  hr 
future  acts,  unimpaired.  But  a  rule  of  prescription  gathers  up  and 
unifies  those  isolated  acts,  treats  them  as  a  continuous  course  of 
exercise  of  a  right  of  property,  and  after  a  sufficiently  long  exercise 
gives  the  right. 

Where  the  injury  is  continuous,  as  in  a  usurpation  of  possession, 
a  rule  of  limitation  that  cuts  off  both  the  right  to  sue  and  to  retake 
possession  would  practically  destroy  the  primary  ri^t ;  because, 
unless  I  am  mistaken,  there  is  no  indirect  way  of  enforcing  sadi 
rights  after  the  remedial  rights  are  cut  off.  The  wrongful  possessor 
would  never  gain  by  it  a  substantive  title,  but  he  would  have  the 
benefit  of  the  presumption  of  ownership  arising  from  his  possession. 
But  under  a  rule  of  prescription  he  would  really  get  a  new  right. 

Now  the  statutes  of  most,  I  believe  of  all,  the  States  of  the  Union 
which  make  long  continued  possession  a  ground  of  title  are  called 
statutes  of  limitation.  In  England  in  recent  times  the  old  statute, 
which  seems  to  have  been  one  of  evidentiary  prescription,  has 
been  deliberately  exchanged  for  one  under  which  it  is  not  even 
necessary  to  prove  that  the  possession  was,  in  the  strict  sense,  adverse; 
indeed  it  seems  to  have  been  partly  fi*om  a  desire  to  obviate  the 
necessity  for  such  proof  that  the  change  was  made.^  If  these  stat- 
utes are  really  rules  of  limitation  simply,  it  follows,  as  I  have  already 
remarked,  that  they  have  no  direct  relation  to  possession  at  all, 
except  so  &r  as  the  holding  of  possession  by  the  wrong-doer  is 
necessary  to  make  the  wrong  a  continuing  one.  If  the  wrong  is  of 
an  intermittent  character,  in  other  words  if  there  are  a  series  of  sep- 
arate wrongs,  the  statute  runs  separately  for  each  of  them,  and  the 

^SUt.  3  A  4  Wm.  IV,  c  27 ;  3 Ghitty's  Statutes  25  and  notes;  Doe  d.  DaymBn 
V.  Moore,  16  L.  J.,  Q.  B.  324 ;  8.  C,  9  Q.  B.  556. 
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primaiy  right  remains  intact  practically  as  well  as  theoretically. 
Bat  it  is  submitted  that  at  the  present  time  the  calling  these  statutes 
statutes  of  limitation  is  a  mere  misnomer,  due  partly  to  simple  con- 
fbsion  of  ideas,  and  partly  to  the  influence  of  certain  obsolescent 
theories  of  the  effect  of  disseizin  and  dispossession  hereafter  to  be 
explained.^  In  the  United  States  possession  to  give  title  must  be 
adverae,  which  is  totally  inconsistent  with  the  theory  of  mere  simple 
limitation,  although  it  is  not  held  to  imply  any  presumption  of  a 
grant'  As  to  the  present  English  statute,  although  it  is  not  a  rule 
of  evidentiary  prescription,  either  in  &ct  or  in  form,  and  is  called, 
and  is  in  form,  a  rule  of  mere  limitation,  yet  there  are  no  insuperable 
difEculties  in  the  way  of  taking  it  to  operate  by  way  of  substantive 
preecription.  In  either  country  I  feel  confident  that  if  a  case  arose 
in  which  it  made  any  practical  difference  whether  the  statute  was  to 
be  taken  as  one  of  true  limitation  or  of  substantive  prescription,  the 
eoarts  would  so  construe  it  as  to  give  the  party  claiming  under  it 
all  that  he  would  have  on  the  latter  supposition,  that  is,  would  treat 
him,  if  he  had  gained  any  right  at  all,  as  having  in  the  true  and 
ibllest  sense  the  primary  right  in  rem  vested  in  him.^  Therefore  in 
discussing  the  nature  of  that  condition  of  &ct  which,  if  continued 
long  enough,  gives  a  right,  we  must,  for  the  purpose  of  inquiring 
what  part  possession,  in  the  proper  sense,  has  in  it,  consider  it  as  the 
basis  of  some  sort  of  prescription  rather  than  of  mere  limitation. 

§  314.  Freacription  Based  on  the  Mere  Exercise  of  Bights. 
That  the  de  facto  exercise  of  rights — sometimes  required  to  be 
"adverse;''  but  with  the  elements  which  give  it  that  character  we 
are  not  concerned  here — and  not  possession,  is  the  fact  on  the  part 
of  the  user  with  which  the  rules  of  prescription  are  concerned,  seems 
to  me  capable  of  very  short  and  clear  proof.  Prescription  may  exist 
where  there  is  a  cZe  faeto  exercise  of  rights  without  any  possession ; 
easements  and  similar  rights  where  there  is  no  possession  are  got  by 
adverse  user.  These  in  our  law  are  all  cases  of  evidentiary  prescrip- 
tion. But  this  is  merely  accidental.  The  legislature  might  at  any 
time  abolish  the  clumsy  and  useless  fiction  of  a  presumed  grant  and 
tarn  the  prescription  into  a  substantive  one ;  but  there  would  be  no 
more  possession  than  before. 

To  this  it  may  perhaps  be  answered  that  an  easement  is  regarded 

^QeelSTlOelseq. 

>  Price  V.  Lyon,  14  Conn.  279 ;  3  Wash.  Real  Prop.  163, 164. 

'  Gamp  V.  Camp,  5  Conn.  291.    See  also  next  section  ad  fin. 
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as  an  incorporeal  thing  and  the  exercise  of  it  as  a  kind  of  possession^ 
so  that  possession  is  after  all  the  really  important  element.  There 
may  be  some  doubt  how  far  an  easement  is  really  in  effect  treated  as 
a  thing  in  our  law,  and  particularly  whether  it  is  regarded  as  being 
possessed  by  one  who  exercises  it.  We  have  already  seen  that  it  is 
at  least  doubtful  whether  a  conclusive  presumption  against  wrongs 
doers  that  the  party  has  the  right  can  be  drawn  from  his  actual  use 
of  it/  as  it  ought  to  be  if  he  is  in  possession.  But  aside  from  this, 
I  think  that  it  will  have  become  apparent  from  what  has  been  said 
in  a  former  chapter  *  that  the  whole  conception  of  rights  as  incor- 
poreal things  is  inadmissible  in  any  philosophically  arranged  system 
of  law ;  so  that,  even  if  we  admit  that  that  has  been  the  theory  hith- 
erto largely  acted  on,  we  shall  still  need  to  seek  a  theory  on  which, 
in  such  a  system  of  law,  the  acquisition  of  easements  may  be  explained 
without  resorting  to  the  idea  of  possession.  But  indeed  the  posses- 
sion of  a  right  cannot  mean  anything  but  either  the  actual  hav- 
ing the  right  or  the  de  fousto  exercise  of  it.  So  that  even  if  we 
admit  the  nomenclature  of  incorporeal  things,  we  simply  find  on 
analysis  the  de  fado  exerdse  of  rights  disguised  under  a  misleading 
name. 

And  even  where  the  rights  acquired  are  of  such  a  nature  that 
they  cannot  be  exercised  without  possession,  still  it  is  not  the  pos- 
li^ssion  as  such  but  the  exercise  of  the  right  that  is  the  basis  of  the 
prescription.  In  fact  possession  by  the  person  who  gains  the  right 
by  prescription,  either  by  himself  or  his  representative,  is  not  neces- 
sary. It  is  enough  if  the  possession  is  held  by  any  one  subject  to 
his  assumed  right,  through  whom  he  can  therefore  be  said  to  enjoy 
or  exercise  the  right.  If  A  makes  a  lease  for  years  of  B's  land  to 
C,  and  C  enters  and  possesses  so  that  B  is  disseized,  A  never  has 
any  possession,  actual  or  constructive,  C  not  being  his  representative. 
Yet  the  statute  of  limitations  runs  in  his  &vor  and  not  in  that  of  C. 
It  might  be  thought  at  first  sight  that  as  against  B  the  statute  really 
runs  in  &ivor  of  C,  the  actual  possessor,  and  that  the  rights  which  C 
gets  are  transmitted  or  imputed  to  A  under  the  special  rule  of 
estoppel  which  forbids  a  tenant  to  dispute  his  landlord's  title.  But 
I  think  that  after  C  had  been  thus  in  possession  twenty  years 
acknowledging  A's  title,  that  A  would  have  the  rights  of  a  reversioner, 
for  instance,  the  right  to  sue  in  case  for  a  permanent  injury  to  the 
freehold,  not  only  against  C  but  against  strangers  or  even  B  himself 
1  See  {  311.  >  Ch.  III.  Diy.  1,  Subdiv.  2,  c.  (1). 
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— whiehy  by  the  way^  he  would  not  have  if  the  statute  were  truly  a 
mere  rule  of  limitation; 

2.  The  Holding  of  Rights  as  Possession. 

§  315.  In  GtoneraL  The  condition  of  being  the  person  of  inher* 
enoe  of  a  right,  of  having  a  right  vested  in  one,  is  often  called  pos- 
session; to  ^'possess  a  right"  is  used  as  synonymous  with  to  ^^  have 
a  right."  This  is  a  mere  abuse  of  language.  A  modification  of  this 
idea  is  found,  where  the  word  possession  denotes  that  the  party  not 
(miy  has  the  right  but  is  in  a  situation  to  get  the  practical  use  of  it, 
as  where  delivery  is  said  to  confer  possession  as  explained  in  §  309. 
Agam  it  sometimes  means  that  the  right  is  not  an  inchoate  one,  but 
isabeady  complete  and  can  be  presently  exercised.  This  is  its  sig* 
nification  when  we  speak  of  an  estate  in  possession  in  contradistinc- 
tion firom  one  in  expectancy.  In  a  reversion  or  remainder  the  per- 
missive rights  of  use  are  no  more  than  inchoate  rights;  in  an  estate 
in  possession  they  are  complete.  The  latter  kind  of  estate  does  not 
imply  any  right  to  possess  the  thing  which  forms  the  suligect  of  the 
right;  it  may  on  the  contrary  be  a  mere  easement. 

This  sort  of  possession,  improperly  so  called,  has  its  chief  import- 
ance in  connection  with  seizin  and  certain  rules  in  relation  to  the 
loss  of  possession  of  personal  property  analogous  to  those  which 
prevail  in  respect  to  disseizin. 

A.— seizin. 

§  316.  Seisin  10  not  Posseasion.  Seizin  is  not  the  same  thing  as 
possession,  even  of  fi!eehold  lands.  This  is  proved  by  the  simple 
Gm^  that  a  person  may  be  dispossessed,  even  by  wrong,  without  being 
disseized.  ^^  Bracton  puts  many  cases  of  possession  wrongfully  taken, 
which  he  calls  intrusion,  because  there  was  no  disseizin.'^  ^  So  if  the 
owner  of  land  leases  it  for  a  hundred  years  and  the  lessee  enters  and 
takes  possession,  the  seizin  remains  in  the  lessor ;  but  if  he  leases  for 
life,  the  life  tenant  on  entering  gets  the  seizin  as  well  as  the  posses- 
sion. The  lessor,  however,  is  no  more  deprived  of  possession  in  the 
latter  case  than  in  the  former.  In  neither  has  he  any  possession  ; 
bnt  he  has  seizin  in  the  one  instance  and  not  in  the  other.  When 
the  assize  of  novel  disseizin  was  introduced,  a  plaintiff  was  often 
allowed  to  admit  himself  to  be  disseized  when  in  &ct  he  was  not, 

>  Loid  Mansfield  in  Taylor  d.  Atkyns  v.  Horde,  1  Bnrr.  60;  8.  C^  2  a  L.  C.  584 ; 
dting  ftracfon.  Lib.  4  C.  1,  2,  and  Matheson  v.  Trot,  1  Leon.  209. 
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80  as  to  enable  him  to  use  that  convenient  remedy.^  And  the  same 
practice  has  prevailed  even  in  the  United  States  where  spedal  posses- 
sory actions  have  been  provided  for  disseizees.'  But  all  these  actions 
were  and  are  for  the  recovery  of  possession^  so  that  the  dispossession 
of  the  claimant  must  have  been  actual  and  not  merely  fictitious  like 
the  disseizin.  When  a  person  who  has  been  disseized  recovers  his 
seizin  by  a  mere  continual  claim,  which  at  common  law  '^  has  the 
same  effect  with  and  in  all  respects  amounts  to  a  l^al  entry/"  he 
certainly  does  not  recover  possession  at  the  same  time  with  the 
seizin.  This  proceeding  is  only  resorted  to  when  the  claimant  is 
prevented  by  force  or  fear  from  making  an  actual  entry,  that  is, 
when  some  one  else  is  forcibly  holding  the  possession  against  him, 
which  is  quite  inconsistent  not  only  with  any  actual  but  with  any 
constructive  possession  in  him.  On  the  same  principle  it  was 
decided  in  Massachusetts  that  a  judgment  creditor,  who  had  bad 
land  set  off  to  him  on  an  execution  and  the  writ  returned  as  executed, 
;got  thereby  a  seizin  and  not  a  mere  right  of  entry  and  could  niain- 
iain  trespass  qaare  dauaum  freffit  against  a  previous  tenant — ^in  this 
instance  not  the  judgment  debtor — ^who  remained  in  possession.^ 
'The  court  said  that  he  got  *^  seizin  and  possession ;"  but  he  plainly 
»did  not  get  the  latter  in  any  true  sense. 

§  317.  The  Origin  of  Seizin.  In  order  to  understand  the  idea  of 
:  seizin  and  the  correllative  idea  of  disseizin  and  how  seizin  came  to 
2be  confounded  with  possession,  as  it  now  usually  is,  we  must  go 
Jback  to  its  origin  in  feudal  times. 

The  relation  of  a  feudal  tenant  to  his  lord  was  fiir  from  bdng 
merely  that  of  the  holder  of  a  particular  estate  to  the  reversioner. 
The  feudal  system  "  may  be  described  as  a  complete  organization  of 
.society  through  the  medium  of  land  tenure,  in  which  from  the  king 
•^down  to  the  lowest  landowner,  all  are  bound  together  by  obligations 
of  service  and  defense :  the  lord  to  protect  his  vassal,  the  vassal  to 
do  service  to  his  lord ;  the  defense  and  service  being  based  on  and 
r^ulated  by  the  nature  and  extent  of  the  land  held  by  the  one  of  the 
other.  In  those  States  that  have  reached  the  territorial  stage  of 
development,  the  rights  of  defense  and  service  are  supplemented  by 
ithe  rights  of  jurisdiction.  The  lord  judges  as  well  as  defends  his 
wassal ;  the  vassal  does  suit  as  well  as  service  to  his  lord.    In  States 

»  3  Bl.  Com.  170. 

'  Slater  v.  Rawson,  6  Mete  439 ;  8  Wash.  Real  Prop.  126, 127. 

*  3  Bl.  Com.  170.  ^  Qore  v.  Baimo,  3  Maas.  623. 
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in  which  feudal  government  has  reached  its  utmost  growth,  the 
political,  financial,  judicial,  every  branch  of  public  administration  is 
regulated  by  the  same  conditions/'^  Acts  indicating  personal  sub- 
jection, homage  and  the  oath  of  fealty,  were  exacted.  In  other  words, 
the  relation  was  plainly  one  of  status,  which,  though  land  holding 
was  its  sign  and  basis,  as  it  has  been  in  later  times  of  the  right  to 
vote,  yet,  like  the  right  to  vote,  had  much  more  extensive  bearings^ 
in  relation  to  which  the  holding  of  land  was  merely  a  mean  or 
incident*  Under  the  more  ancient  practice  of  commendation,  out  of 
which  in  part  the  feudal  system  grew,«  a  very  similar  relation  of 
lord  and  retainer  existed,  without  the  accompaniment  of  land 
holding.*  Into  this  reciprocal  personal  status  lord  and  vassal 
entered  by  free  mutual  consent,  and  the  lord  bestowed  upon  the 
vassal  land  to  hold,  partly  at  least  as  the  tneans  of  enabling  him  to 
perform  his  stipulated  services.  Both  the  personal  relation  and  the 
tenure  of  the  land  could  be  put  an  end  to  at  first  at  the  will  of  either 
party.* 

The  relation  was  constituted  by  a  solemn  ceremony,  a  formal 
juristic  act,  done  in  the  presence  of  the  pares  curiae,  the  assembly  of 
the  lord's  vassals ;  which  ceremony  was  so  far  from  being  a  mere 
delivery  of  possession  of  the  land  that  it  need  not  in  early  times 
have  been  done  on  the  land  at  all,  nor  even  by  the  delivery  of  a  turf 
or  twig  from  it  as  a  symbol  of  the  land,  as  in  the  later  livery  of 
seizin.  Sometimes  a  ring  was  given,  or  a  garment,  whence  its  name 
of  investiture.*  However,  when  the  relation  came  to  be  inseparably 
connected  with  land  holding  the  vassal  must  have  been  put  into  the 
legal  possession  of  the  land,  actual  or  constructive.  The  land  may 
have  been  often  in  the  actual  occupation  of  serfs,  precarious  tenants 
or  leaseholders ;  but  at  that  time  these  were  regarded  as  having  mere 
detention,  .not  possession,^  so  that  their  presence  there  would  not 
mterfere  with  the  feoffee's  getting  possession.  The  notoriety  of  the 
transaction  was  depended  upon  as  evidence  of  his  title. 

§  318.  Changes  in  t;he  Feudal  Relation.  In  course  of  time  cus- 
tom, that  gradually  hardened  into  law,  secured  the  tenant  in  his 
holding  so  long  as  the  services  due  for  it  were  fiiithfully  rendered. 
Feuds  ceased  to  be  precarious  and  gradually  became  heritable.  But 
marks  of  the  old  order  of  things  survived,  like  aborted  organs  which 

^  1  Stabbs  Gh.  IX,  {  93.  >  Holmes  360.  '  See  note  1,  tupm. 

*  1  Stubbs  Ch.  II,  VI,  IX.  *  2  Bl.  Com.  66. 

•  1  Wash.  Beal  Prop.  33.  »  2  Bl.  Com.  141-2. 
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were  useful  to  their  ancestors  in  animals.  The  heir,  although  his 
right  to  suooeed  did  not  depend  upon  the  will  of  the  lord,  still  had 
to  go  through  the  form  of  being  admitted  in  the  lord's  court,  ^'and 
there  received  his  seizin,  in  the  nature  of  a  renewal  of  his  ancestor's 
grant,  in  the  presence  of  the  feudal  peers,''  ^  a  practice  which  con- 
tinued to  exist  in  Scotland  in  Blackstone's  time.  And  when  the 
statute  of  quia  emptorea  forbade  subinfeudation  and  permitted  aliena- 
tions of  fees,  the  same  ceremonies — ^by  that  time  much  modified  from 
the  original  feudal  investiture — ^which  had  accompanied  the  induction 
of  a  sub-tenant,  or  very  similar  ones,  continued  to  be  used  between  a 
mere  transferer  and  transferee.  Thus — and  this  is  an  important 
point — the  rule  that  one  could  only  come  into  the  status  of  a  feudal 
tenant  by  a  formal  juristic  act  equivalent  to  and  representing  the 
ancient  admission  by  the  lord  was  maintained  for  some  time  after  the 
lord  had  ceased  to  have  the  power  to  refuse  the  tenant. 

In  time  the  personal  elements  of  the  relation  dwindled  away. 
The  lord  became  merely  a  landlord  and  the  vassal  a  tenant  of  land; 
the  investiture  in  the  lord's  court  shrank  into  a  livery  of  seian, 
which  could  be  and  usually  was  made  between  vendor  and  purchaser 
who  did  not  stand  in  the  relation  of  lord  and  vassal, — thou^ 
Blackstone  says  that  in  strictness  the  oath  of  fealty  ought  to  be 
required  still  by  every  lord  from  whom  lands  are  holden,' — and  the 
pares-  curm  into  mere  witnesses.  The  holding  of  land  became  all 
that  was  important  in  the  relation,  and  the  condition  of  the  tenant 
ceased  to  be  in  any  proper  sense  a  status. 

And  still  later  the  formal  juristic  act  by  which  the  tenant  came 
into  his  position,  though  it  continued  to  be  a  bilateral  act  in  all  cases, 
as  in  alienation  inter  vivoSy  where  the  tenant  came  in  as  successor  to 
one  who  voluntarily  yielded  place  to  him  or  where,  as  in  copj- 
holds,  there  was  in  theory  not  a  strict  succession  of  tenant  to  tenant 
but  a  surrender  to  the  lord  and  a  new  grant,  took  the  form  of  a  uni- 
lateral act  whenever  the  tenant's  claim  was  by  descent  so  that  there 
w&s  no  previous  tenant  to  give  place  to  him  and  no  consent  of  the 
lord  was  required.  His  own  entry  then  put  him  into  the  condition 
of  a  tenant.  But  still  a  formal  juristic  act  in  which  the  tenant 
took  part  remained  for  some  time  necessary,  and  still  is  necessary  in 
case  of  alienation  inter  vivos,  though  its  character  has  greatly 
changed  and  little  resemblance  to  a  feudal  investiture  can  now  be 
traced. 

>  2  Bl.  Ck>m.  209.  >  2  Bl.  Oom.  S6. 
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§  319.  The  XTsnrpation  of  a  Tenancy.  But  a  person  might  come 
wrongfully  into  the  situation  of  a  feudal  tenant.  At  first  while 
feuds  were  still  held  precariously  the  lord  could  of  course  expel  the 
tenant  at  any  time  and  admit  a  new  one.  But  the  change  by  which 
the  tenant's  rights  against  his  lord  became  secure  must  have  come 
on  gradually  and,  so  to  speak,  unperceptibly,  so  that  there  was  in  all 
probability  a  transition  period  where  the  situation  of  the  parties 
may  perhaps  be  described  by  saying  that  the  lord  could  oust  his 
tenant  and  admit  another  though  he  ought  not  to  do  so.  However 
this  may  have  been,  it  is  quite  certain  that,  if  one  actually  intended 
himself  and  was  admitted  as  tenant  into  a  place  which  by  right  be- 
longed to  another,  the  person  admitted  became  defa/do  the  tenant, 
and  the  party  ousted  was  not  only  deprived  of  the  practical 
enjoyment  of  his  rights,  but  was  for  the  time  being  put  in  fact  out 
of  the  position  of  a  feudal  tenant.  He  might  recover  his  place  by 
proper  proceedings,  but  for  the  time  he  was  out  of  it.  Lord  Mans- 
field, in  a  well  known  case,^  after  remarking  that  the  statute  quia 
emptores  and  the  abolition  of  many  tenures  had  left  little  but  the  names 
of  feoffinent,  seizin,  tenure  and  freehold,  without  any  precise  knowledge 
of  the  things  formerly  sonified  by  the  names,  remarks  in  r^ard  to 
the  usurpation  of  a  tenant's  place  as  follows:  '^  Copyholds  and  the 
cngtomary  freeholds  in  the  north,  retain  fiiint  traces  in  imitation  of 
the  old  system  of  feudal  tenures.  It  is  obvious  how  a  man  may 
visibly  be  the  copyholder  or  customary  freeholder  de  fado,  in 
prejudice  of  the  rightful  tenant.  It  is  obvious  too,  that  usurping 
8Qch  copyhold  or  customary  tenure  is  a  different  &ct  from  a  naked 
possession  or  occupation  of  the  land.  But  whoever  will  look  into 
the  practice  of  other  countries  where  tenures  subsist  with  all  the 
solemnities  of  feofiments  and  seizins,  upon  any  change  of  a  tenant  by 
descent  or  alienation,  will  easily  comprehend  that,  at  the  time  I  speak 
of,  it  might  be  as  notorious  who  was  the  feudal  tenant  de  fousto,  as 
who  is  now  de  faoto  incumbent  of  a  living,  or  mayor  of  a  corpora- 
tion.'^  When  the  relation  between  lord  and  vassal  had  dropped  all 
its  personal  elements  and  changed  from  a  status  into  a  mere  matter 
of  hmd  holding,  the  same  principles  continued  to  be  applied.  It  was 
still  possible  for  a  usurper  to  oust  the  rightful  tenant  and  put  him- 
self de  fdeto  into  the  position  not  only  of  a  possessor  of  the  land, 
which  could  of  course  be  done  because  this  was  a  pure  situation 
of  fiict,  but  also  of  a  feudal  tenant,  which  was  a  condition  of  right. 

^ Taylor  (L  Atkyns  V.  Horde,  1  Burr  60;  S.  C^  2  S.  L. C.  5S4. 
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Exactly  how  this  was  efEscted,  it  may  not  now  be  easy  to  tell.  It 
is  hardly  supposable  that  it  could  be  done  without  getting  possession 
of  the  land  or  at  first  without  some  sort  of  consent  from  the  lord.^ 
But  in  later  times,  when  fees  had  become  alienable  and  tenants  of 
knd  usually  became  such  not  by  any  transaction  between  them  and 
the  lord  but  between  them  and  their  alienors,  the  usurpation  neces- 
sarily became  a  unilateral  transaction  effected  by  the  act  of  the 
usurper  himself,  since  from  the  nature  of  the  case  there  was  no  other 
party  who  could  join  with  him  in  any  bilateral  act.  The  lord's 
interference  had  become  a  thing  of  the  past  in  most  dealings  with 
freehold  estates,  and  a  mere  entry  and  ouster  in  &ct,  of  the  rightful 
tenant,  accomplished  the  usurpation. 

§  320.  The  Effect  of  a  Usurpation.  It  is  so  important  to  have 
a  clear  notion  of  the  situation  of  a  usurping  de  facto  tenant  that  at 
the  risk  of  some  repetition  a  section  will  be  devoted  to  more  fiiUy 
explaining  it. 

When  one  person  unjustly  ousts  another  from  the  actual  enjoy- 
ment of  a  situation  of  right  and  usurps  it  himself,  there  are  two 
possible  theories  of  the  effect  of  such  an  act  upon  the  right. 

First,  that  the  right  is  not  affected  at  all,  that  the  party  ousted 
remains  the  holder,  the  person  of  inherence  of  the  right,  just  as 
before,  only  its  exercise  being  for  the  time  interrupted.  On  this 
view  we  should  say  that  the  usurper  gains  no  right,  but  only  a  situ- 
ation of  fact;  and  the  holder  of  the  right,  by  a  real  action,  if  the 
law  allows  that  form  of  proceeding,  can  enforce  specifically  his 
existing  right  by  getting  himself  replaced  by  the  public  force  in  the 
situation  of  fact  that  will  enable  him  to  exercise  and  enjoy  it. 

Or,  secondly,  it  may  be  supposed  that  the  usurpation  not  only 
deprives  the  holder  of  the  right  of  his  power  of  exercising  it,  but 
actually  divests  the  right  itself.  He  ceases  to  be  the  holder  of  such 
a  right,  and  the  usurper  has  gained  not  vnlj  an  advantageous  posi- 
tion of  fact,  but  for  the  time  being  a  right ;  a  temporary  and  defeasi- 
ble right  perhaps,  but  still  a  right.  If  the  former  holder  brings  a 
real  action,  it  is  not  to  specifically  enforce  his  former  right  but  to 
recover  it  together  with  the  situation  of  fiwjt  on  which  the  possibility 
of  exercising  it  depends. 

If  these  two  theories  were  stated  in  abstract  terms,  as  I  have  stated 
them,  to  any  intelligent  layman  at  the  present  day,  or  even  to  a 
lawyer  whose  attention  had  not  been  specially  turned  to  feudal  ideas, 

1 3  Bl.  Ck>m.  171 ;  3  Wash.  Beal  Prop.  4S4 
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and  he  were  asked  which  was  the  true  one,  he  would,  I  think,  un- 
hesitatingly say  the  former.  The  latter  would  appear  to  him  not 
only  grossly  unjust,  but  absurd  almost  to  the  point  of  inconoeivable- 
ness.  So  &r  have  we  departed  from  the  habits  of  mind  of  our  fore- 
ftthers.  For  it  appears  to  me  quite  plain  that  the  latter  was  the 
theory  of  the  common  law,  at  least  as  to  the  class  of  rights  that  we 
are  now  discussing.  As  was  said  in  the  last  preceding  section,  the 
usurper  got  into  the  position  of  the  feudal  tenant,  usurped  his  status 
with  all  its  rights  and  duties  including  his  right  to  the  land,  and, 
when  there  came  to  be  nothing  left  of  the  feudal  relation  but  an 
estate  in  the  land,  temporarily  and  de  facto  held  the  estate.  His 
position  was  not  one  of  fact  merely,  but  also  of  right.  I  do  not 
know  whether  the  old  lawyers  ever  distinctly  conceived  the  two 
theories  as  opposed  to  each  other  and  adopted  the  latter ;  nor  do  I 
intend  to  assert  thalj  they  applied  their  theory  with  entire  consistency. 
Bladcstone,  who  however  wrote  when  the  ancient  ideas  had  already 
been  largely  foi^tten,  seems  to  me  never  to  have  grasped  it  in  the 
abstract,  though  he  understands  its  concrete  applications.  Thus  he 
speaks  of  the  ^^  mere  right "  of  the  disseizee  whose  right  of  entry  has 
been  tolled  by  a  descent  cast  as  being  the  property  right  itself — ^that 
is,  the  freehold— -citing,  and  I  think  misunderstanding.  Coke  on  Lit- 
tleton, 345.'  But  in  the  main  this  was  the  actual  operative  theory 
of  our  ancient  law.  From  what  has  been  already  said  about  the 
original  nature  of  the  feudal  relation  between  lord  and  vassal  it  is 
not  hard  to  imagine  how  such  a  theory  may  have  arisen ;  and  the 
eanse  suggested  by  Blackstone,'  that  the  feudal  law  &vored  the  de 
fado  tenant  because  of  the  necessity  of  having  some  one  on  the  spot 
to  perform  the  feudal  services,  may  very  likely  have  had  much 
weight.  Some  proofi  of  the  correctness  of  the  view  here  taken  will 
be  given  further  on.^ 

§  321.  The  Nature  of  Seisin.  The  word  seizin  seems  to  properly 
denote  the  &ct  of  bdng  in  the  condition  of  a  feudal  tenant,  of  having 
the  various  rights  and  duties  which  make  up  that  condition.  In 
those  States  of  the  Union  where  land  is  not  held  on  feudal  tenures, 
it  means  at  the  present  day  the  fact  of  having  one  of  those  rights  in 
land  which,  following  the  feudal  nomenclature,  are  called  freehold 
estates.  It  differs  theoretically  from  an  estate,  in  that  estate  denotes 
the  right  itself  and  seizin  the  fact  of  having  the  right.      It  is 

^  2  Bl.  Com.  197 ;  for  the  nature  of  this  right,  see  }  322. 
'  2  Bl.  Com.  197.  *  See  {{  d22^2S. 
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described  as  ''the  having  possession  of  an  estate  of  freehold  in  landfi 
or  tenements; "  ^  not  possession  of  the  land,  but  of  the  estate  in  the 
land,  as  if  the  estate  were  an  inoorporeal  thing ;  and  in  like  manner 
the  estate,  the  thing  possessed,  is  distinguished  from  the  having 
possession,  which  is  the  seizin.  This  does  not  mean  that  estates  are 
regarded  in  our  law  as  incorporeal  things  in  a  strict  l^al  signiiS- 
cance,  so  that  possession  would  be  used  of  them  here  in  the  soise 
described  in  the  last  preceding  subdivision.  They  are  not  such,  as  is 
quite  clear  from  what  has  been  said  in  a  preceding  chapter.*  Black- 
stone,  also,  and  the  earlier  writers  whose  arrangement  he  followed, 
as  well  as  the  later  writers  who  have  followed  him,  always  distin- 
guished in  a  pointed  manner  between  ''things  real,''  including  those 
rights  which  are  called  "incorporeal  things,'' and  the  estates  that 
may  be  had  in  those  things.  Possession  here  is  used  in  the  sense 
described  in  §  315,  to  denote  the  actually  having  the  estate,  the 
being  the  actual  person  of  inherence  of  the  right,  the  standing  actoaUjr 
and  de  faoto  in  the  position  of  a  feudal  tenant,  as  opposed  to  the 
situation  of  one  who  has  been  disseized — ^turned  out  de  facto  from 
his  place — or  of  an  heir  who  has  not  yet  altered,  who,  although  he 
has  a  right,  whose  nature  will  be  presently  explained,^  has  not  that 
particular  right  which  is  called  the  estate  or  freehold  and  whkli  is 
gained  by  entry. 

The  word  seizin  is  also  used,  though  less  properly,  for  the  right 
itself.  The  ease  of  the  transition  from  the  former  meaning  to  this 
is  obvious.  Thus  an  estate  for  life  is  called  by  Lord  Mansfidd  "  a 
part  of  the  seizin."^  In  this  sense  seizin  and  estate  denote  the  same 
thing ;  the  difference  between  them  is  that  estate  connotes  rather  the 
extent  and  character  of  the  right,  and  seizin  its  modus  aoquiarmdL 
When  we  think  simply  of  the  right,  we  call  it  an  estate ;  when  we 
think  of  it  as  acquired  by  a  formal  juristic  act,  we  sometimes  call  it 
the  seizin. 

The  relation  of  seizin  to  possession  is  this :  The  formal  juristic  act 
by  which  the  position  of  a  tenant  was  acquired  always  at  first 
included  or  was  accompanied  by  delivery,  or  the  acquisition  int  some 
manner  of  l^al  possession,  or  at  least,  after  termors  and  tenants  at 
will  came  to  be  regarded  as  possessors  and  not  mere  detentors,  of 
that  kind  of  practical  control  and  benefit  described  in  §  309,  whidi 

1  Com.  Dig.  Seuin,  A,  1.  « Ch.  HI,  Div.  I,  Sabdiv.  2,  c,  (1). 

•See  {822. 

«  Taylor  d.  Atkyos  v.  Horde,  1  Burr.  60;  S.  C,  2  S.  L.  G.  584. 
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for  onr  present  purpose  and  to  save  useless  words  we  may  include 
under  possession,  though  strictly  it  is  not  such.  Seizin  could  not  be 
got  without  getting  at  the  same  time  legal  possession — except  in  the 
anomalous  case  of  a  continual  claim,  when  it  was  dispensed  with  for 
obvious  reasons  of  expediency  which  over-rode  strict  theory. 

Possession,  or,  more  correctly,  the  gaining  of  possession,  was  a 
part  of  the  nuiduB  acquirendi  of  seizin.  Moreover,  as  we  have  seen, 
in  the  very  cases  where  the  distinction  between  seizin  and  the 
^'mere  right''  of  one  who  had  not  seizin  was  the  most  important, 
namely  those  of  an  heir  before  entry  and  a  disseizee,  the  acquisition 
of  the  estate  was  by  a  unilateral  act  which  was  a  mere  taking  of 
possession.  It  was  easy  then,  after  the  old  ideas  connected  with 
seizin  had  been  largely  forgotten,  to  imagine  that  the  possession  was 
the  seizin.  Then  when  in  still  later  times  methods  of  gaining  seizin 
without  possession  were  invented,  as  by  levy  of  execution,  by  a 
recorded  deed  or  by  mere  descent  without  any  entry  by  the  heir,  the 
peison  thus  getting  the  seizin,  if  the  possession  remained  in  another, 
WBS  said  to  have  the  constructive  possession,  which  is  plainly 
incorrect  if  the  term  constructive  possession  is  used  as  synonymous 
with  seizin. 

§  322.  The  Bight  of  a  Person  out  of  Seizin.  We  have  already 
seen  that  a  person  oititled  to  be  tenant  may  yet  not  be  such  in  fact, 
either,  as  in  case  of  air  heir  before  entry  at  common  law,  because  he 
has  never  done  the  formal  act  necessary  to  vest  the  right  in  him,  or 
faecaose  he  has  been  ousted  or  ^^ disseized"  of  it  by  a  usurper.  But 
a  person  in  this  situation  is  not  wholly  without  rights ;  although  he 
has  not  the  estate,  he  has  a  right  of  some  sort  concerning  the  land. 
The  nature  of  this  right  now  fiiUs  to  be  examined. 

So  long  as  the  lord's  c5operation  was  needed  to  put  the  claimant 
into  his  tenancy,  there  must  have  been,  after  feuds  ceased  to  be 
precarious,  a  right  against  the  lord  in  the  nature  of  an  obligation,  as 
there  is  now  in  copyholds,  the  lord  being  compellable  to  admit  the 
tenant.  Besides  this  there  was  and  still  is  a  right  against  the 
disseizor  or  against  his  successors  or  any  one  who  de  jodto  stands  in 
his  place,  as,  for  instance,  a  second  disseizor.  This  right  is  always 
called  in  our  law  a  c/lose  in  action,  and  thus  is  pointedly  distin- 
guished from  the  estate  or  right  of  property. 

It  is  not  a  protected  right.  The  disseizee  cannot  suffer  any  wrong 
from  the  disseizor  while  the  disseizin  lasts,  there  can  be  no  violation 
of  his  right,  which  will  give  him  ground  for  an  action  for  damages. 
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any  more  than  he  cao  have  aa  action  agunst  a  atranger  for  a  trespaae. 
In  ejectment  he  may  aometimes  recover  damages  for  the  act  whidi 
accomplished  the  disseizin,  but  for  subsequent  cl^ms  he  has  only  luB 
action  of  trespass  for  mesne  profits  after  he  has,  by  ajqtropriate 
means,  recovered  and  become  i^in  invested  with  his  property  right 
which  he  had  lost.' 

The  right  is  in  &ot  a  mere  &cultative  one,  a  right  and  legal  ability 
to  acquire  the  estate  or  right  tn  r^i,  to  put  himself  back  into  the 
position  of  a  tenant.  It  is  not  the  right  of  ownership  of  the  estate 
itself,  since  that  is  a  right  in  rem  and  includes  protected  rights.'  It 
is  a  right  rather  to  than  in  the  land.  It  is  not  jus  in  re  bat  jva  ad 
rem,  answering  exactly  to  Austin's  definition  of  the  latter  species  of 
tight  as  jus  ad  jua  in  re  aoquirendum.  This  &cultative  right  is  at 
present  capable  of  being  exercised  and  enforced  either  by  the  act 
of  the  party  himself,  by  an  entry,  that  is,  by  which  he  reasserts  his 
ancient  right,  which  the  law  thereupon  rcot^niEes  and  confirms  upon 
him,  or  hy  a  suit  at  law.  Anciently  some  distinctions  were  made 
here ;  the  right  of  entry  was  tolled  or  taken  away  by  the  happening 
of  certain  events  which  did  not  affect  the  right  to  use  the  poeseesoiy 
actions,  and  these  latter  in  turn  were  cut  off  by  rules  of  limitation 
before  the  real  actions  which  went  on  the  mere  right.  These  distinc- 
tions must  be  taken  as  indicating  three  di£[erent  states  or  conditions 
of  the  right,  or,  if  the  reader  prefers,  three  distinct  rights.  But  the 
essential  nature  of  them  all,  was  the  same.  They  were  &cultative 
rights  to  acquire  protected  rights,  and  must  not  be  ooofouuded  with 
the  protected  rights  themselves. 

The  above  view  of  the  nature  of  seizin,  the  e^ct  of  loss  or  &ilui« 
to  take  seizin,  and  the  nature  of  the  rights  which  one  has  who  is 
entitled  but  is  out  of  seizin,  is,  I  think,  amply  sustained  by  the 
existence  in  our  law  of  a  number  of  special  rules  which  can  hardly  be 
explained  or  accounted  for  on  any  other  theory.  In  the  sections 
Mlo^ing  X  shall  set  forth  a  few  of  the  most  important  of  these  by 
way  at  once  of  further  illustration  and  of  proof  of  what  has  been 
said.  But  before  doing  so  it  may  be  proper  to  remark  that  diese 
aiicitint  conceptions  are  foreign  to  our  present  habits  of  thought ; 
t!n'  resflons  which  led  to  their  adoption  are  either  forgotten  or  have 
iiu  longer  any  force,  and  the  present  tendency  is  to  r^ard  the 
usii  rpatioD  of  rights  as  impossible,  to  accept  the  first  of  the  two  theo- 
rio  described  in  §  320  rather  than  the  second.  We  now  admit  that 
As  to  diaeiiee's  right  to  aoe,  see  j  323.  *  See  j  377. 
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an  heir  immediately  upon  his  ancestor's  death  and  without  any 
act  of  his  own  becomes  at  once  the  owner  of  the  land  or  the  tenant  of 
the  estate,  and  we  incline  to  look  upon  a  disseizee  in  the  same  light, 
whenever  the  established  rules  of  law  based  upon  the  old  theory 
do  not  stand  in  the  way.  This  tendency  seems  to  me  a  good  one ;  and  it 
would  be  well  if  all  renmants  of  the  old  view  were  swept  out  of  the  law 
by  Illation.  There  is  no  reason  why  a  person  who  has  as  against 
all  the  world  an  immediate  right  to  acquire  an  estate  by  a  mere  entry, 
or  who  has  been  unlawfully  pushed  out  of  the  enjoyment  of  his 
estate,  should  not  be  considered  as  being  legally  the  tenant  or 
owner.  There  is  no  reason  why  usurpation  should  affect  the  true 
owner's  rights.  Therefore  in  discussing  the  right  of  property  in 
a  future  chapter,  I  shall  adopt  what  I  venture  to  call  the 
modem  view,  the  one  that  must,  I  think,  be  taken  in  a  philosophical 
arrangement  of  the  law,  and  shall  say  nothing  about  these  ancient 
&cultative  rights  as  primary  rights. 

§  323.  The  Disseizee's  Disability  to  Sue.  The  disseizee  cannot 
sue  for  any  injury  to  the  land.  He  may  sue  the  disseizor  for  the 
trespass  which  oonstitues  the  act  of  disseizin,  but  neither  him  nor  a 
stranger  for  subsequent  injuries  until  he  has  r^ained  his  seizin,^ 
when  his  neSvly  recovered  seizin  relates  back,  and  he  may  sue  the 
disseizor  on  the  presumed  ground  that  he  has  never  lost  his  seizin. 
Now  why  should  one  be  forbidden  to  sue  when  his  right  is  vio- 
lated simply  because  the  violation  is  continued?  And  why  forbid 
him  to  sue  one  wrongdoer  because  another  is  at  the  same  time 
wronging  him  ?  Although  being  out  of  possession  he  may  not  be 
harmed  by  mere  interferences  with  the  possession,  why  should  he  not, 
like  a  reversioner,  at  least  be  allowed  to  sue  for  permanent  injuries  to 
the  freehold?  The  reason,  a  good  technical  reason,  is  plain.  If  the 
disseizee  has  temporarily  lost  his  right  of  property,  he  has  nothing  to 
oomplain  of  in  any  injury  to  the  thing.  It  is  no  wrong  against 
him.  When  he  regains  the  seizin  he  is  r^arded  as  in  of  his  old 
right,  and  is  then  supposed  never  to  have  lost  it.  This  last  fiction 
is  apparently  inconsistent  with  the  theory — ^perhaps  however  only 
apparently  so,  because  the  disseizor  during  his  possession  did  not  hold 
as  suooessor  to  the  disseizee  but  as  under  a  new  title.  But  even  if 
really  inconsistent  it  stands  upon  firm  grounds  of  policy,  to  maintain 
the  connection  between  the  old  and  the  new  occupation  and  preserve 
the  claims  of  others  which  might  be  lost  should  the  dissiezee  on 

1  Holmes  v.  Seely,  19  Wend.  507. 
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regaining  seizin  be  considered  bs  getting  a  new  ri^t.  Bnt  the 
(act  that  it  has  been  thought  neoeasaiy  to  stat«  expressly  that  die 
right  gained  is  not  a  new  one,  shows  the  existence  of  a  conception  of 
the  effect  of  disseizin  which  was  likely  to  lead  to  snch  a  oonclusion.' 

It  IB  interesting  to  see  almost  exactly  the  above  line  of  reasoning 
used  in  a  modem  case.*  The  defendant  levied  an  execution  against 
a  disseizor  of  the  pluntiff,  had  the  land  set  off  to  him,  entered 
and  cut  and  sold  wood.  The  action  was  aasumpaU  for  the  price.  The 
court  said  that  "  until  [the  plaintiff]  had  r^ained  his  seizin  by 
judgment  or  entiy,  he  had  no  such  interest  in  the  land  as  would  give 
him  an  interest  in  the  trees  when  severed.  *  *  *  Of  course  there 
is  no  tort  to  waive."  Bnt  a  tort,  is  simply  a  breadi  of  du^ 
followed  by  a  violation  of  the  corresponding  protected  right.*  If 
there  was  no  tort  against  the  plaintiff,  it  was  because  he  had  no  sudi 
right.  In  another  case  the  same  court  had  said  that  "  the  freehold 
is  in  the  disseizor  all  the  time  after  the  disseizin."  * 

§324.  The  Disseuee's  Inability  to  Aasign.  Much  the  same 
as  in  the  preceding  section  may  be  said  of  the  rule  that  a  disseizee 
cannot  assign  his  right.  Although  this  rule  may  be  and  often  is 
justified  on  grounds  of  policy,  to  prevent  champerty,  yet  it  is  doubt- 
fbl  at  least  whether  it  was  in  its  origin  intended  to  apply  to  any 
rights  except  choaea  in  action,  whether  it  is  anything  more  than  s 
special  application  of  the  well  known  principle  that  choaea  in  action 
are  not  assignable.  Consequently  no  such  rule  is  followed  in 
case  of  the  dispossession  of  chattels  in  those  jurisdictions  where  sud 
a  usurpation  is  not  regarded  as  divesting  the  original  right.  Thus 
in  New  York,  where  the  defendant  had  taken  a  watdi  as  security 
for  a  loan  and  on  the  repayment  of  the  money  borrowed  reflised 
to  restore  it,  and  the  owner  had  then  sold  it  to  the  plaintiff,  who 
after  a  demand  and  refusal  sued  in  trover,  it  was  held  that  the  sale 
was  valid,  on  the  express  ground  that  it  was  not  an  assignment  of  a 
chose  in  action  but  the  sale  of  an  article  of  personal  property,  t.  e.,  a 
Initisfer  of  the  right  of  property,  which  had  not  been  taken  oat 
iij'  t)ie  owner  by  the  dispossession  but  remained  in  him  and  was 
tmiisferable  as  freely  as  if  he  was  also  in  the  situation  of  &ict  that 
would  enable  him  to  exercise  it.*  On  the  other  hand  where  the 
right  to  sell  a  chattel  in  the  adverse  possession  of  another  is  dmied, 
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1  Bigelaw  V.  Jones,  10  Pick.  161.  'See  {  626. 
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the  theory  that  a  usarpation  works  a  deprivation  of  the  right  of 
property  is  usually  adopted  and  the  denial  justified  by  calling  the 
right  remaining  in  the  chattel  a  mere  choae  in  action.^  That  is,  the 
reason  why  a  disseizee  cannot  convey  the  estate  is  probably  not  a 
reason  of  policy  merely  but  a  deduction  from  the  old  theory  of  the 
eflfect  of  a  usurpation ;  he  has  no  estate  to  convey,  his  deed  is  void 
for  want  of  anything  to  operate  upon.  And  he  cannot  convey  his 
right  of  entry  because  that  is  a  choae  in  action.  Also  if  the  disseizee 
regains  his  seizin  by  continual  claim  or  by  a  mere  formal  entry  which 
does  not  at  all  disturb,  or  at  least  does  not  for  more  than  a  moment 
destroy,  the  disseizor's  actual  possession,  he  may  convey,  he  having 
thus  got  back  the  right  in  rem  which  is  in  its  nature  transferable ; 
and  this  notwithstanding  the  danger  of  champertous  dealings  is  as 
great  as  ever. 

§  325.  The  Maxim  Heizina  Faeit  SHpitem.  This  maxim 
admits  of  a  similar  explanation.  The  heir  who  had  not  obtained 
actaal  seizin  could  not  be  a  new  stock  of  descent  for  the  simple 
reason  that  the  heritable  right  in  rem  never  vested  in  him.  How 
can  a  right  descend  from  a  person  ill  whom  it  never  was  ?  This  was 
carried  so  &r  that  if  the  seizin  was  in  a  tenant  for  life  and  the  rever- 
sioner died,  and  afterwards  the  heir  of  the  reversioner  also  died 
before  the  death  of  the  tenant  for  life,  the  reversion  went  to  the  next 
heir  of  the  former  reversioner,  not  to  the  heir  of  the  original  heir.* 
Nor  could  the  right  of  entry  descend,  choaea  in  action  not  being 
heritable. 

§  326.  The  Efifoct  of  Entxy.  The  effect  of  entry  and  of  acts 
equivalent  to  entry  can  be  best  explained  on  the  theory  of  seizin 
above  set  forth.  Even  though  the  disseizee  be  considered  as  having 
lost  his  right,  still  there  are  of  course  strong  reasons  why  his  regain- 
ing it  should  be  made  as  easy  as  possible.  It  is  easy  to  understand 
therefore  that  if  he  is  able  to  get  back  again  into  the  position  from 
which  he  has  been  ousted  he  is  considered  as  in  of  his  former  right. 
But  the  entry  that  is  sufficient  to  revest  seizin  is  far  from  being 
required  to  be  such  an  act  as  amounts  to  taking  actual  possession.' 
In  Dorrell  v.  Johnson^  the  plaintiff  let  land  to  the  defendant  for 
one  year  expiring  on  April  1st.  On  the  second  of  March  he  gave 
notice  to  the  defendant  to  quit  possession  on  the  third  of  April, 
which  the  defendant  did  not  do,  but  remained  on  the  land  plowing 

1  See  2  331.  *  Co.  Litt.  15,  a. 

'3  Wash.  Beal  Prop.  129.  *  17  Pick.  263. 
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and  cutting  wood.  On  the  twenty-eighth  of  March  and  again  on 
the  fourth  of  April  the  plaintiff's  agent  entered  upon  the  land  and 
cut  trees  for  the  plaintiff.  The  plaintiff  on  April  15th  gave  another 
notice  to  quit,  and  on  the  twenty-ninth  brought  a  summary  process. 
A  week  later  the  defendant  gave  the  plaintiff  a  bond  to  quit  posses- 
sion on  or  before  May  20th.  This  action  was  trespass  qiusrt  daugum 
fregit  and  for  taking  manure  and  wood  from  the  land  between  April 
1st  and  May  20th.  The  defendant  contended  that  the  plaintiff  was 
not  in  possession  during  that  time,  and  therefore  could  not  maintain 
the  action.  But  the  court  held  that  the  entry  of  his  agent  on  April 
3d  gave  him  possession,  so  that  after  that  time  the  defendant  was  not 
a  tenant  on  sufferance,  but  a  mere  trespasser.  As  to  the  objection 
that  the  bringing  a  summary  process  and  accepting  a  bond  were 
admissions  of  the  defendant's  possession,  the  court  said :  "  A  party 
may  admit  the  actual  possession  of  another  for  the  sake  of  a  remedy, 
without  admitting  it  to  be  lawftil."^  Here  the  defendant  had  pos- 
session of  the  thing,  the  land,  during  the  whole  time  when  the  tres- 
passes were  conunitted.  What  the  plaintiff  got  by  his  agent's  entry 
was  a  condition  of  right,  which  the  court  calls  "possession"  in  a  cer- 
tain improper  sense  hereafter  to  be  explained.'  Until  the  entry  the 
plaintiff  was  not  disseized,  since  neither  a  tenant  for  years  nor  a 
tenant  on  sufferance  after  the  expiration  of  a  term  has  the  seizin, 
which  remains  in  the  lessor.  But  he  was  dispossessed  all  the  time 
until  the  twentieth  of  May,  except  perhaps  during  the  short  interval 
when  his  agent  was  actually  upon  the  land,  in  which  time  he  may 
have  had  a  constructive  possession  as  described  in  §  291.  However 
not  only  during  the  continuation  of  the  term,  but  also  after  the  term 
and  before  entry,  while  the  defendant  was  holding  as  a  tenant  on 
sufferance,  he  was  ousted  of  a  portion  of  his  property  right,  just  as  he 
would  have  been  ousted  of  the  whole  had  he  been  disseized.  And 
he  r^ained  this  portion  of  his  right  by  entry  upon  the  defendant 
who  held  it  against  him,  just  as  he  would  have  regained  the  whole 
by  entry  upon  a  disseizor.  In  this  aspect  the  case  will  be  con- 
sidered in  a  subsequent  division  of  this  chapter.*  It  is  cited  here 
merely  as  to  the  nature  of  an  entry.  So  little  does  entry  necessarily 
affect  possession  that  it  has  been  thought  best  in  England,  on  grounds 
of  policy  to  prevent  champertous  practices,  to  abolish  by  statute  the 
rule  that  a  mere  formal  entry  revests  the  seizin ;  though  an  actual 

1  See  also  Butcher  v.  Batcher,  7  B.  &  C.  399. 
'See  2  329.  >Seei329. 
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ssettine  of  possession  will  still  have  that  efiect.^     There  are  also 

even  done  on  the  land,  which  will  have  the  effect  of  putting  the 
party  into  seizin.  A  continual  claim  and  the  levy  of  an  execution, 
where  the  land  is  set  off  to  the  execution  creditor,  are  examples  of 
these. 

Now  if  what  is  really  got  by  entry,  or  these  formal  acts  equivalent 
to  it,  is  possession,  then  we  must  suppose  a  peculiar  kind  of  con- 
structive possession  only  found  in  this  class  of  cases  and  different 
from  all  other  kinds  of  constructive  possession  in  being  able  to  co- 
exist with  an  actual  possession  or  a  constructive  possession  of  the 
usual  kind  in  some  one  else,'  thus  compelling  the  introduction  of 
the  idea  of  double  possession,  which  tends  to  confusion  and  to  which 
we  have  thus  &r  been  able  to  avoid  resorting.  But  on  the  theory 
that  I  am  now  maintaining  this  is  not  necessary.  Entry  and  the 
other  formal  acts  must  be  regarded  not  as  means  of  r^aining  the 
possession  and  through  the  possession  the  seizin ;  but  as  formal 
assertions  of  the  right,  which  in  the  peculiar  circumstances  in  which 
the  party  is  placed,  entitling  him  to  special  favor,  are  allowed  to 
stand  instead  of  the  actual  gain  of  possession  as  the  modus  acqwirendi 
of  the  right.  If  the  party  can  actually  put  himself  into  the  de  facto 
position  of  a  tenant,  that  is  of  course  enough,  since  it  would  be 
oiough  to  vest  a  right  in  a  mere  wrong-doer.  But  if  he  cannot,  a 
formal  act  of  assertion,  by  a  wise  and  just  provision  of  the  law,  will 
often  do  instead.  The  doctrine  of  adverse  possession  is  said  to  be 
based  upon  the  presumed  acquiescence  of  the  disseizee.'  But  these 
acts,  though  as  manifestations  of  power  they  may  amount  to  very 
Kttle,  are  ample  evidence  of  refusal  to  acquiesce.  Then  the  party 
entitled,  having  by  a  formal  reassertion,  got  the  right  vested  in 
himself,  if  the  possession  is  still  held  against  him,  may  sue  in  trespass 
or,  admitting  himself  disseized  for  the  sake  of  the  remedy,  may  use 
the  possessory  action  of  ejectment.^ 

§327.  The  Effect  of  a  Tortious  FeofQaient.  If  any  one  in 
possession,  no  matter  how  precaiious  or  tortious  his  possession,  even 
a  tenant  at  will  or  a  mere  intruder,  made  a  feoffinent  to  a  stranger 

^8tai.3&4Wm.IV,  c.  27,  {  10;  Doe  d.  Baker  v.  Combes^  19  L.  J.  C.  P.  306; 
8.C,9C.B.714. 
'Slater r.  Bawson,  1  Mete.  450;  8.  C^  6  Mete.  439. 

*  3  Wash.  Beal.  Prop.  153 ;  Gook  v.  Babeock,  11  Gush.  206. 
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with  livery  of  seizin,  it  disseized  the  trae  owner,  and  cat  off  ail 
terms,  powers  and  rights  of  every  kind  dependent  upon  his  estate. 
It  created  in  fiict  a  new  freehold.  This  was  the  rule  at  oommoQ 
law.^ 

Chancellor  Kent  says  in  explanation  of  such  extraordinary  powors 
of  the  possessor  that  "  he  was  *  *  *  considered  to  be  in  ^ 
seizin  of  the  fee,  and  to  be  enabled  by  feoffment  and  livery  to  trans- 
fer it  to  another."'  Not  that  every  bare  possessor  had  as  such  the 
seizin.  A  disseizor  had,  but  a  tenant  for  years  or  at  will  had  not. 
But  since  any  adverse  possession  was  become,  now  that  the  coopera- 
tion of  the  lord  and  the  pares  eurioe  had  ceased  to  be  necessary,  an 
efficient  mode  of  usurping  the  place  of  a  tenant,  of  getting  sdzin, 
and  the  occupier  already  had  the  possession,  the  act  of  wmking  the 
feoffment  indicated  conclusively  the  presence  of  the  other  elements 
which  were  necessary  to  make  the  possession  adverse  to  the  true 
owner.  Then  he  who  had  been  up  to  that  time,  so  far  as  appeared, 
a  bare  possessor  but  not  a  disseizor  manifested  himself  as  a  disseizor. 
Whatever  he  had  been  befqjre,  he  would  be  ^'  in  the  seizin  of  the  fee 
and  *  "^  *  enabled  by  feoffment  and  livery  to  transf^  it  to 
another  "  at  the  moment  of  making  the  feoffment. 

At  the  present  day  in  these  cases  of  tortious  feoffments  we  follow 
what  seems  to  us  the  obviously  just  and  rational  rule  of  treating  the 
conveyance  as  a  transfer  of  whatever  the  maker  of  it  had  a  right  to 
transfer  and  as  having  no  force  at  all  beyond  that.^  We  find  it 
difficult  to  understand  how  any  other  rule  could  have  commended 
itself  to  upright  and  sensible  men.  It  was  not,  as  has  been  sij^gested,' 
because  there  .was  thought  to  be  some  inherent  force  in  the  ceremimy 
of  feoffment  itself,  by  virtue  of  whidi  it  was  efiective  to  create  an 
estate  whether  the  feoffer  had  any  himself  or  not.  If  the  feoffer 
had  not  himself  seizin,  the  transaction  was  simply  void.  It  was  not 
an  originative  but  a  translative  act,  and  the  feo£fer  could  ccmvey  no 
more  than  he  had.  The  idea  plainly  was  that  any  one  who  had  the 
seizin  had  the  estate  and,  although  he  ought  not,  could  of  course 
convey  it  by  the  usual  form  of  conveyance. 

In  recent  times,  when  the  ancient  theory  had  been  largely  for- 
gotten, these  practical  consequences  of  it  came  to  be  considered 
intolerable,  and  a  struggle  took  place  in  the  courts  to  get  rid  of 

>  4  Kent  Com.  485;  citing  Bracton,  Lib.  2  C.  5 ;  Co.  LiU.  48  b,  49  a;  2 Go.  Inst. 
412,413;  Litt.  a  611. 
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them,  which  was  finallj  suooessful.  Chancellor  Kent  gives  a  sketch 
of  its  coarse  in  his  Commentaries.^  It  is  worthy  of  remark  here  that 
no  attempt  was  made  to  deny  or  evade  the  strict  rules  as  to  the  effect 
of  a  disseizin.  But  taking  advantage  of  the  doctrine  of  disseizin  by 
election  the  courts  gradually^  and  against  strong  opposition  from 
the  more  conservative  judges  and  text-writers^  established  the  rule 
that  if  one  in  possession  attempts  to  convey  a  fee  his  deed  passes  no 
more  than  he  by  right  has,  and  the  true  owner  is  not  disseized  except 
at  his  election — a  rule  which  is  plainly  inconsistent  with  the  com* 
mon  hiw  theory  and  could  never  have  got  itself  accepted  until  that 
theory  had  b^un  to  grow  obsolete. 

§  328.  The  WDdoit  of  the  Statute  of  LimitatioxiB.  It  will  now 
be  easy  to  understand  why  the  rules  for  acquiring  estates  in  land 
by  adverse  possession  have  been  put  into  the  form  of  rules  of  limi* 
tation  rather  than  of  prescription.  A  disseizor  already  has  the 
estate  vested  in  him.  He  has  no  need  of  any  rule  of  prescription  to 
ertinguish  the  old  right  and  create  a  new  one  nor  of  any  presump- 
tion of  a  grant.  All  that  prevents  his  estate  from  being  an  inde- 
feasible one  is  the  existence  of  the  daim  or  facultative  right  of  the 
tnie  owner.  But  this  may  be  appropriately  cut  off  by  a  rule  of 
limitation,  or  perhaps  more  strictly  of  purely  extinctive  substantive 
prescription,  which,  however,  would  not  practically  differ  fix>m  a 
limitation  and  would  easily  pass  under  that  name,  under  which  rule 
the  kpse  of  time  would  operate  like  a  foreclosure'  not  to  create  or 
transfer  rights,  but  simply  to  extinguish  them. 

B.^QUASI  SEIZIN  OF  CHATTELS  KEAL. 

§  329.  The  Nature  of  Qifcwi  Seizin.  An  estate  less  than  a  fee- 
simple  is  a  group  of  rights  forming  a  part  of  the  fee-simple.  If 
they  amount  to  a  freehold,  the  same  principles  apply  to  them  as  to 
the  larger  right.  Seizin  means  the  actually  having  such  a  right,  the 
effect  of  disseizin  b  to  deprive  the  disseizee  of  the  right  and  not 
merely  of  the  possession  of  the  thing,  and  seizin  may  be  lost  and 
gained  as  in  the  case  of  a  fee-simple.  When  the  rights  which  are 
called  in  our  law  chattels  real  came  to  be  recognized  as  rights  in  reni 
m  the  land,  they  were  of  course  also  fragments  of  the  fee-simplel 
The  old  lawyers  therefore  naturally  applied  to  them  the  ideas  about 
estates  with  which  they  were  already  familiar.  Though  the  word 
aeizb,  having   been  appropriated  to  freeholds,  was  not  used,  yet 

1 4  Kent  Com.  4S5-489.  >  Goodman  v.  White,  26  Conn.  817. 
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analogous  rales  were  laid  down,  in  which  the  word  '^possession" 
took  the  place  of  seizin  and  was  used  to  denote  the  same  thing,  viz., 
the  actually  having  the  right.  I  shall  venture  to  employ  instead 
the  expression  '^  qium  seizin.'^  Entry  or  some  equivalent  formal 
act  was  made  the  modus  aoquirendi  not  of  the  position  of  practical 
enjoyment  of  the  right  merely,  but  of  the  right  itself.  A  lessee 
before  entry  has  only  interease  termini^  a  right  closely  analogous  to 
that  of  an  heir  who  has  not  yet  entered  at  conunon  law,  and  he  can- 
not sue  a  trespasser.  One  who  holds  over  after  his  time  is  not  a 
mere  trespasser  but  a  tenant  still,  though  on  sufferance  merely. 
Tenant  means  a  holder,  not  of  the  thing  but  of  the  right.  The 
right  is  still  in  him,  though  he  ought  to  have  surrendered  it,  because 
the  formal  acts  have  not  yet  been  done  that  alone  can  divest  him  of 
it.  And  just  as  the  entry  of  a  disseizee  or  of  a  remainder-man  or 
reversioner  after  the  termination  of  a  particular  estate  for  life  gives 
him  the  seizin,  vests  in  him  the  group  of  rights  that  formed  the  free- 
hold estate  of  which  he  had  been  deprived,  so  the  entry  of  a  superior 
lessee  upon  his  sub-lessee,  whose  term  has  expired,  gives  him  back  the 
quad  seizin,  vests  in  him  the  group  of  rights  that  formed  the  estate 
less  than  freehold  of  which  he  had  been  deprived.  In  both  cases  the 
party  making  entry  is  usually  said  to  gain  the  possession,  and  in 
both  the  word  possession  as  thus  used  is  an  improper  appellation  for 
the  right  or  for  the  condition  of  having  the  right.  As  to  possession 
dn  the  true  sense,  actual  or  constructive,  he  may  or  may  not  get  it 
The  case  of  Dorrell  v.  Johnson,  cited  in  §  326,  well  illustrates  this. 
The  real  question  was  whether  the  plaintiff  had  regained  the  rights 
'Comprised  in  the  leasehold  estate  which  he  had  before  granted  to  the 
'defendant,  among  which  was  included  the  protected  right  of  imme- 
4diate  possession,  so  as  to  enable  him  to  sue ;  and  the  language  nsed 
by  the  court  now  and  then  recognizes  this.  But  for  the  most  part 
the  nominal  question  discussed  is  whether  the  plaintiff  had  posses- 
^gion.  It  is  obvious  that  he  had  no  true  possession ;  the  defendant 
was  in  fact  holding  the  land  against  him,  and  he  had  been  for  a  long 
itime  trying  in  vain  to  get  him  out. 

§  330.  Whether  Ownership  in  Land  draws  to  it  the  Possession. 
We  can  now  answer  the  question  which  was  raised  in  §  294,  how  fer 
ithe  rule  that  ownership  draws  to  it  the  possession,  applies  to  land. 
'The  right  ad  rem  to  land  of  an  heir  or  reversioner  at  common  law, 
or  of  a  disseizee  or  lessee  before  entry,  or  the  somewhat  similar  right 
which  one  has  who  is  entitled  to  take  advantage  of  a  condition  pre- 
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cedent,  does  not  draw  to  it  the  possession.     The  person  having  such 
a  right  is  not  presumed  to  have  the  possession,  on  the  contrary  his 
having  such  a  right  is  almost  if  not  altogether  incompatible  with 
lus  being  in  possession.     Nor  is  he  able  to  sue  a  wrong-doer  in  tres- 
pass— ^nor  indeed  in  any  form  of  action ;  his  right  being  merely  a 
ftctthative  one  lias  no  duties   corresponding  to  it   and  cannot  be 
violated  by  any  conduct  of  others,  so  that  no  cause  of  action  can 
arise  to  him  except  an  action  to  enforce  his  facultative  right.     On 
the  other  hand  seizin  and  quam  seizin  do  draw  to  themselves  posses- 
sion of  the  land  in  exactly  the  same  sense  in  whidi  a  right  of  owner- 
ship in  a  chattel  would  draw  to  itself  the  possession  of  the  chattel ; 
that  is,  the  person  having  the  right  may  sue  in  trespass  for  tortious 
acts  against  the   thing  without  having  the  possession.     The  rule 
applies  that  a  right  of  present  possession  will  support  trespass,  if 
there  is  a  protected  right  in  the  party  of  which  the  trespass  is  a 
violation.    Also  the  person  having  the  right  is  presumed  to  have 
the  possession    according  to  the    rules  already  given.     The  only 
reason  why  it  has  ever  been  supposed  that  this  was  otherwise  is  that 
the  facultative  right  ad  rem  has  been  confounded  with  the  protected 
right  m  re  and  the  seizin  and  quasi  seizin  with  the  possession.     Thus 
we  have  the  same  rules  of  constructive  possession  for  land  and 
chattels,  which  is  proper  and  to  be  expected  if  these  are  r^arded  as 
merely  rules  of  evidence  for  determining  the  presence  of  a  fact,  which 
itself  exists  independently  of  l^al  rules. 

The  view  here  taken  ia,  I  think,  sufficiently  supported  by  the 
authorities  and  examples  given  under  other  heads.  I  collect  in  the 
note  a  few  decisions  that  seem  to  me  to  be  in  accord  with  it  and  to 
be  best  explained  by  its  means.^ 

C— THE  POSSESSION  OF  RIGHTS  IN  CHATTELS. 

§331.  Dispossession  of  Chattels.  The  doctrines  of  seizin  have 
not  been  applied  to  personal  chattels.  But  a  doctrine  that  had 
nearly  the  same  practical  efiect  grew  up  from  accidents  of  procedure 
in  the  early  Teutonic  law  and,  though  long  since  discredited  and 
abandoned,  has  left  distinct  traces  in  our  modem  law.  The  follow- 
ing description  of  it  is  in  the  main  condensed  from  the  dear  and 

^  Gore  V.  Brazier,  3  Man.  523 ;  Dorrell  v.  Johiuon,  17  Pick.  263 ;  Slater  v.  Bawson. 
I  Mete  454;  S.  C^  6  Met€.  439;  Butcher  v.  Butcher,  7  B.  &  C.  399;  HubbeU  v. 
Rochester,  8  Cow.  115  n. 
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learned  account  given  hy  Judge  Holmes ;  ^  though,  as  I  shall  add 
some  remarks  of  my  own,  he  must  not  be  held  responsible  on 
the  strength  merely  of  what  is  here  said^  for  any  error  that  may 
appear.  The  only  means  afforded  by  the  earliest  law  of  the 
Teutonic  tribes  with  which  we  are  acquainted  for  the  recovery  of 
chattels  tortiously  taken  was  in  case  of  cattle  stealing,  and  consisted 
in  pursuit  and  recapture  accompanied  by  an  oath  that  the  party  had 
lost  them  against  his  will.  This  from  its  nature  was  only  open  to 
the  person  in  possession  at  the  time  of  the  loss.  A  bailor  had 
no  legal  remedy.  In  time  the  form  of  the  remedy  was  changed  to  a 
suit  at  law  and  other  things  than  stolen  cattle  could  be  recovered. 
But  it  was  still  confined  to  the  person  out  of  whose  possession  the 
thing  had  been  taken,  and  the  loss  had  to  be  sworn  to  as  before. 
From  this  two  consequences  resulted. 

First,  if  the  possessor  was  not  the  owner,  the  latter  had  no 
remedy  for  the  loss  of  his  chattel  except  through  the  possessor,  and 
therefore  the  latter  was  held  to  a  strict  accountability  to  the  owner, 
and  was  not  released  from  his  obligation  to  restore  the  thing  by  the 
&ct  that  he  had  lost  it  through  the  wrongful  act  of  a  third  person. 
Nor  was  n^ligence  or  misconduct  of  any  kind  essential  to  the 
bailee's  liability.  That  depended  entirely  upon  the  fact  that  he  was 
the  only  person  who  could  sue  for  the  injury.  Afterwards,  when  an 
action  was  also  allowed  to  the  bailor  and  the  ancient  law  had  been 
well  forgotten,  the  theory  was  inverted,  and  it  was  said  that  the 
bailee  was  allowed  to  have  an  action  against  the  wrong-doer  because 
he  was  answerable  over  to  the  bailor ;  which  is  the  principle  that 
we  now  find  laid  down  in  the  books.^  Also  his  liability  was  made 
to  depend  upon  n^ligence  or  intention  in  most  cases;  though  when 
the  form  of  action  was  detinue,  which  lay  upon  the  obligation  to 
restore  and  not  for  a  violation  of  the  right  of  property,*  and  which 
is  an  older  form  of  action  than  the  action  on  the  case,  the  ancient 
severity  was  retained  for  a  long  time,^  and  a  relic  of  it  still  remains 
in  the  strict  responsibility  of  a  few  classes  of  bailees  who  are  said  to 
be  insurers,  such  as  innkeepers  and  common  carriers. 

^  Holmes,  Lect.  v. 

>  Y.  B.  21  Hen.  VH,  14  b ;  Bac.  Abr.  Bailment,  D ;  Heydon  &  Smith's  Case^  13 
Co.  Bep.  67;  Story  BaU.  {{  93,  95f ;  Booth  o.  Wilson,  1  B.  &  Aid.  59;  Thayer  v. 
Hutchinson,  13  Vt.  604. 

>See  {135. 

^Southoot  V.  Bennet,  Cro.  Eliz.  815;  S.  C,  sub  mm  Southoote's  Case,  4  Co.  Bep. 
83  b.    See  also  Holmes  178. 
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Seoondly,  which  is  more  important  for  our  present  purpose,  it 
followed  of  course  that  if  the  bailee  sold  or  gave  the  chattel  to  a 
stranger  and  delivered  it,  the  owner's  right  was  practicallj 
divested.  The  bailee  could  not  sue  for  it  in  derogation  of  his  own 
grant  and  the  bailor  never  had  any  right  to  sue.  And  even  after  the 
owner  of  a  thing  bailed  got  an  action  for  it  against  a  stranger,  the 
old  rule  continued  to  stick  in  the  law,  though  looked  upon  later  as 
an  anomaly.^  From  this  principle,  aided  perhaps  by  the  analogy  of 
the  law  of  seizin,  seems  to  liave  arisen  the  idea  of  the  bailee's  having 
the' property  entrusted  to  him  as  well  as  the  possession,  and  the 
right  of  the  bailor  being  reduced  to  ^  mere  chose  in  action  somewhat 
resembling  a  right  of  entry,  although  as  against  the  bailee  at  least 
there  was  a  protected  right  having  a  duty  corresponding  to  it,  an 
obligation.  And  this  was  extended  to  possessors  other  than 
bailees,  e.  g.j  to  tortious  takers  and  persons  holding  adversely  in 
general  Blackstone  says  distinctly  that  a  person  dispossessed  of  his 
chattel  has  a  chose  in  action  remaining,'  and  the  same  doctrine  has 
been  maintained  by  some  authorities  of  more  recent  date.'  But  on 
the  other  hand  the  weight  of  the  recent  decisions  is  in  fiivor  of 
what  may  be  called  the  modern  view,  which  is  consonant  to  sound 
reason,  namely,  that  mere  dispossession  of  a  chattel  does  not  affect 
the  rights  in  it  at  all,  but  only  the  enjoyment  of  the  rights,  that  the 
dispossessed  owner  has  more  than  a  chose  in  action,  viz. ;  the  same 
right  of  ownership  that  he  had  before,  or  in  case  of  bailment  so  much 
of  the  dominion  as  he  has  not  transferred  with  the  possession  to 
the  bailee.^ 

§332.  Special  Property:  Its  Present  Meaning.  Closely  con- 
nected with  the  matter  of  the  last  preceding  section  is  the  vexed 
question  of  the  nature  of  what  is  called  special  property  and  its 
relation  to  possession.  There  seems  to  have  been  an  impression  at 
one  time  that  although  a  mere  possessor  could  sue  in  trespass  for  an 

^Storj  Bail.  22  9S-95 ;  Stanley  v.  Gaylord,  1  Cosh.  536 ;  Notes  to  WUbraham  v. 
flbow,  2  Wmiams'  Saund.  87. 

« 2  BL  Com.  452. 

^Doiiklin  9.  Williamfly  5  Ala.  199 ;  Davis  v,  Hemdon,  39  Mibb.  484.  As  to  what 
tre  regarded  as  choees  in  action  of  a  married  woman,  which  the  husband  must 
Kdnoe  into  poasession  before  he  gets  a  title  to  them,  see  1  Bish.  Mar.  Women,  Bk. 
II,Ch.IX. 

*  Franklin  v,  Neate,  14  L.  J.  Ex,  59;  8.  C,  13  M.  A  W.  481 ;  Erwin  v,  Arthur, 
61  Mo.  386 ;  Hall  v.  Robinson,  2  N.  Y.  293 ;  Wdbom  v.  Weaver,  17  Ga.  267 ;  Pope 
r.  Tucker,  23  Ga.  484. 
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interferenoe  with  the  thing,  yet  to  maintain  trover  something 
more  was  necessary,  some  right  in  the  thing  which  could  be  called 
property;^  not  full  ownership,  but  some  "sort  of  temporary  w 
provisional  ownership/' '  which  was  called  a  special  property. 
However  it  is  now  well  settled  that  mere  possession  will  support 
trover;^  and  accordingly  the  term  special  property  is  at  present  oftoi 
used  as  synonymous  with  "possessory  interest"  to  denote  any 
possession  that  is  sufficient  for  this  purpose,^  that  is,  to  denote  pos- 
session as  distinguished  from  detention.  This  has  come  about  the 
more  easily,  because  the  word  detention  has  never  been  naturalized 
in  our  law  or  the  distinction  between  detention  and  possession 
clearly  recognized.  Therefore  the  word  "  possession  "  or  "bare  pos- 
session "  is  often  used  to  signify  what  is  really  detention,  and  then, 
the  need  of  some  stronger  term  to  mark  off  true  possession  bdng 
felt,  the  latter  is  called  special  property.  This,  however,  is  a  mere 
misuse  of  language,  and  the  cases  in  which  it  occurs  are  of  little  ose 
in  determining  the  true  nature  of  special  property. 

But  there  are  a  number  of  cases  in  which  the  doctrine  of  the 
necessity  of  a  special  property,  as  distinguished  from  and  as  anaount- 
ing  to  something  more  than  true  possession,  to  support  the  action  is 
maintained  in  r^ard  to  replevin.  In  Waterman  v.  Robinson^  and 
Commonwealth  v,  Morse*  in  Massachusetts,  which  were  followed 
by  Dillenback  v.  Jerome^  in  New  York,  it  was  decided  that  a 
person  who  had  receipted  for  goods  attached  and  taken  them  into 
his  possession  could  not  maintain  replevin  against  a  person  who 
wrongfully  deprived  him  of  them,  on  the  ground  that  he  had  no 
special  property  and  that  a  mere  possession  would  not  support  the 
action.  It  has  been  suggested,^  and  there  are  some  expressions  in 
the  language  of  the  judges  who  made  the  decisions  in  support  of  such 
a  view,  that  these  cases  really  went  on  the  ground  that  the  receiptor 
had  not  even  possession  but  should  be  r^arded  as  the  servant  of  the 
officer,  and  hence  as  a  mere  detentor.     But  that  view  has  not  met 

I  Story  Bail.  U  93-95 ;  Schoul.  Bail.  64 ;  Butts  v.  Collins,  13  Wend.  139. 

*  Dicey  Part.  355,  note. 

3  Dioey  Part.  346,  347 ;  NiooUs  v.  Bastard,  2  C.  M.  &  B.  659 ;  S.  C,  5  L.  J.  Ex. 
217 ;  Shaw  v.  Kaler,  106  Mass.  448 ;  Giles  «.  Qroyer,  6  Bligh.  277 ;  Harrington  v. 
King,  121  Mass.  269 ;  Thayer  v.  Hutchinson,  13  Vt.  604. 

«Story  BaU.  {  93;  Schoul.  BaU.  64;  IMoey  Part.  346,  347;  2  Bl.  Com. 395^ 396; 
Giles  V.  Grover,  6  Bligh.  277 ;  Thayer  v.  Hutchinson,  13  Vt.  504. 

»  5  Mass.  303.  •  14  Mass.  217. 

v  7  Cow.  294.  "  Schoul.  Bail.  64,  note  5. 
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with  aooeptanoey^  and  it  seems  to  be  inadmissible  because,  even  in 
the  two  States  mentioned,  a  reoeiptsman  may  sue  in  trespass.' 
However,  the  rule  that  he  cannot  have  replevin  has  not  passed 
ondisputed  everywhere  ;^  and  there  certainly  seems  to  be  no  sufficient 
reason  why  the  principle  that  one  in  possession  is  conclusively  pre- 
sumed against  every  one  having  no  better  right  to  be  the  owner 
should  not  avail  the  plaintiff  in  an  action  to  replevy  a  chattel  when 
it  is  quite  settled  that  it  does  avail  in  an  action  of  gectment  for 
land.^  However,  assuming  for  the  present  that  there  is  such  a 
thing  as  special  property  distinct  from  possession,  in  what  does  it 
consist?  It  is  of  course  a  right  and  not  a  mere  condition  of  fiict. 
I  think  that  the  idea  that  at  present  underlies  the  conception  of 
special  property,  though  not  always  clearly  discerned,  is  that  of  a 
protected  right  to  possess  as  distinguished  from  a  mere  permissive 
right.  The  expressions  "right  of  possession,"  "jiw  poasemonis" 
^^jm  pasddendi ''  and  the  like,  are  applied  in  our  law  in  a  very  loose 
fiishion  indifferently  to  protected  and  to  merely  permissive  rights. 
We  say  a  person  has  a  right  to  possess  or  a  right  of  possession,  when 
all  that  we  mean  is  that  he  is  justified  in  taking  or  holding  posses* 
sion,  that  his  possession  is  not  unlawful.  He  may  have  no  right  to 
hold  it  for  a  moment  against  the  will  of  the  owner  or  of  the  person 
having  the  protected  yt£«  posddendi^  and  there  may  be  no  duties  owed 
to  him  qua  possessor  or  in  correspondence  to  his  right  to  possess  by 
any  one — his  right  to  sue  mere  wrong-^oers  in  trespass  or  trover,  if  * 
he  is  in  possession,  arising  fix,m  his  presumed  ownership  and  not 
from  his  possession  as  such.  This  resembles  what  in  the  civil  law 
is  called  precarious  possession,^  or  in  our  law,  when  the  possessor  is 
a  bailee, "  simple  bailment." '  Any  right  of  possession,  permissive  or 
protected,  is  a  portion  of  the  right  of  property,^  and  therefore  any 
one  who  has  any  sort  of  a  right  to  possess  has  in  one  sense  a  special 

*  Stoiy  Bail.  {  93  h,  note ;  2  Kent  Com.  568,  note ;  Com.  v.  Morse,  14  Maas.  217, 
Beporter's  note ;  Miller  v.  Addt^  16  Wend.  335 ;  Poole  v.  Sjmonds,  1  N.  H.  289 ; 
Hjde  9.  Noble,  13  N.  H.  494 ;  Thayer  v.  Hutchinson,  13  Vt.  504. 

'  Batts  V.  CollinS)  13  Wend.  139 ;  Eaton  v.  Lynde,  15  Mass.  242. 

*  Miller  v.  Addt,  16  Wend.  335 ;  Hatch  v.  Fowler,  28  Mich.  205 ;  Van  Namee  v. 
Bndley,  69  HI.  299. 

'  Doe  d.  Hoghes  v.  DyebaU,  3  C.  &  P.  610 ;  Asher  v.  Whitelock,  35  L.  J.  Q.  B. 
17 ;  8.  C,  L.  R,  1  Q.  B.  1 ;  Daviaon  ».  Gent,  1  H.  &  N.  744 ;  S.  C,  26  L.  J.  Ex.  122 ; 
Doe  d.  Garter  v.  Barnard,  18  L.  J.  Q.  B.  306 ;  S.  C,  13  Q.  B.  945 ;  Tappecott  v.Gobbs, 
11  Gntt  172;  Hale  v.  Wiggins^  33  .Conn.  101. 

*D.  43,26,1.  •  Williama  Pera.  Prop.  28.  ^  See  {{  381,  382. 
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property.  But  the  distinction  between  those  rights  of  possession 
which  are  protected  and  those  which  are  merely  permissive  and 
precarious  is  for  some  purposes  important  ^  and  oould  hardly  fiul, 
however  dimly  its  true  nature  might  be  perceived,  to  attract  atten* 
tion  and  lead  to  attempts  to  mark  it  in  legal  nomenclature.  But 
since  the  name  ^^  right  of  possession "  and  all  similar  names  had 
acquired  a  meaning  which  did  not  necessarily  include  more  than  the 
inferior  permissive  right  and  the  full  protected  right  partook  more 
largely  of  the  character  of  ownership  or  property  in  the  ordinary 
sense,  it  was  very  natural  to  speak  of  the  latter  as  a  spedal  or 
peculiar  kind  of  property.  Moreover  if  a  difference  is  to  be  made 
between  the  rights  of  various  kinds  of  possessors  to  sue,  it  is  here 
that  the  line  would  most  naturally  and  reasonably  be  drawn.  This 
view  is  supported  also  by  the  language  of  various  authorities,  which 
speak  of  a  special  property  as  including  some  sort  of  a  jus  m  re, 
something  more  than  a  bare  right  to  possess,'  and  also  by  the  nature 
of  the  cases  in  which  exceptions  have  been  allowed  to  the  role,  that 
a  receiptor  of  property  from  an  officer  cannot  sue  in  replevin  or 
trover — such  a  receiptor,  for  instance,  may  sue  when  the  officer  has 
employed  him  to  do  anything  about  the  goods  for  which  he  might 
have  a  right  to  reward  and  a  lien,  or  where  he  has  taken  the  goods 
under  a  contract  to  return  them  on  a  fixed  day.' 

§  333.  The  Older  Theory  of  Special  Property.  The  explanation 
in  the  last  preceding  section  applies  to  what  may  be  denominated  the 
modern  theory  of  special  property.  But  it  is  submitted  that  in  all 
probability  the  original  theory  was  quite  different.  I  have  not  ao- 
cess  to  the  older  authorities  by  which  alone  the  question  oould  be 
determined;  but  it  seems  to  me  altogether  likely  that  the  idea  of 
special  propa^y  was  oonneoted  with  the  peculiar  view  of  the  eflfeot 
of  the  acquisition  of  possession  of  a  chattel  explained  in  §  331.  If 
the  effect  of  the  loss  and  gain  of  possession  was  to  temporarily  and 
provisionally  change  the  ownership  as  well,  so  as  to  vest  the  property 
in  the  possessor  and  leave  to  the  original  owner  nothing  but  a  dw9e 
in  action,  it  would  be  very  natural  to  call  this  temporary  and  pro- 
visional ownership  of  the  possessor  a  "  special "  property.  When 
therefore  we  find  such  a  name  and  such  an  ownership  existing  in  the 
old  law,  both  of  them  certainly  intimately  oonneoted  with  possession, 

1  See  {{  dSl,  382. 

'  See  cases  in  note  5,  p.  326,  and  note  2  p.  327;  also  Story  Bail.  {  93  d,  g,  li,  L 

'  Butts  V.  Collins,  13  Wend.  139 ;  Miller  v,  Adsit,  16  Wend.  335. 
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the  inference  is  very  strong  that  the  two  belonged  together,  that  the 
name  denoted  the  thing.  Afterwards,  as  the  peculiar  theory  on 
which  it  was  based  faded  away  and  was  foi^tten,  some  other  mean- 
ing would  have  to  be  sought  for  special  property.  This  is  a  process 
that  oft;en  takes  place  in  law :  a  rule  or  principle  originally  founded 
apon  some  notion  that  has  become  obsolete  survives  its  original  rea- 
son and  is  shifts  on  to  another  basis.  Then,  if  any  distinction  be- 
tween possession  and  special  property  had  obtained  recognition,  it 
would  be,  as  has  been  said,  most  natural  and  reasonable  to  draw  the 
line  between  the  protected  and  the  merely  permissive  rights  of  pos- 
session. When  and  how  that  distinction  came  to  be  recognized  I 
have  no  means  of  knowing.  The  conjecture  is  a  plausible  one  that 
mere  precarious  possession,  which  may  not  have  been  distinguished 
from  bare  detention,  never  had  the  effect  of  thus  temporarily  and 
provisionally  transferring  the  ownership;  in  which  case  the  distinc- 
tion between  mere  possession  or  detention,  and  special  property,  would 
have  existed  from  the  first.  Or  the  distinction  may  be  due  to  the 
mflaence  of  the  Roman  law  with  its  sharp  line  of  demarkation  be- 
tween juridical  possession,  which  alone  gave  a  right  to  the  possessory 
actions  or  interdicts,  and  mere  ^^  natural  possession.''  Or  it  may 
have  had  its  origin  in  the  confusion  of  ideas  that  must  always  attend 
the  process  of  settling  a  principle,  whose  original  foundation  theory 
has  disappeared,  upon  a  new  theoretical  basis ;  some  of  which  con- 
fbsion  on  this  subject  remains  until  the  present  time. 


CHAPTER  XI.— RIGHTS  IN  REM. 

I.— THE  ARRANGEMENT  OF  RIGHTS  AND  DUTIES. 

§  334.  In  General.  The  nature  of  the  differenoe  between  pro- 
tected rights  and  the  duties  that  correspond  to  them^  and  of  the  con- 
nection between  them,  has  already  been  explained.^  It  is  evident 
that,  at  least  in  the  case  of  rights  in  rem,  the  rights  and  duties  will 
need  to  be  separately  described.  A  condition  of  fact  which  the  law 
protects  for  a  person's  benefit,  which  forms  the  content  of  a  protected 
right,  is  not  identical  with  the  acts  or  omissions  by  enjoining  whidi 
the  protection  is  given,  and  which  make  up  the  content  of  the  cor- 
responding duties.  The  former  can  be  described  without  any  refer- 
ence whatever  to  the  latter ;  since  the  same  conditions  of  &Gt  might 
de  facto  exist  although  the  law  did  not  impose  any  duties  for  their 
protection.  And  although  the  description  of  the  latter  involves  a 
reference  direct  or  indirect  to  the  former,  because,  as  we  have  seen,' 
the  law  never  takes  notice  of  acts  or  omissions  as  such  but  only  in 
their  relations  to  certain  definitional  circumstances,  among  which  are 
always  included  their  actual,  possible  or  foreseen  effects  upon  the 
rights  pf  others,  yet  in  describing  any  given  duty  in  abstract  terms^ 
in  giving  such  a  general  definition  of  it  as  it  is  alone  possible  to  give 
so  long  as  the  peculiar  circumstances  of  the  specific  instance  in  which 
the  party  is  actually  called  upon  to  presently  act  or  abstain  from  act- 
ing are  unknown,*  the  reference  may  be  only  a  very  general  one,  not 
involving  a  particular  description  of  every  right  that  might  be  affected 
by  acting.  It  is  quite  possible,  and  in  fact  the  most  convenient  way, 
to  describe  a  certain  duty  as  a  duty  not  to  do  any  act  with  the  inten- 
tion of  thereby  causing  a  violation  of  another's  property  right,  an 
impairment  of  any  condition  of  &ct  which  the  law  wishes  to  protect 
for  another's  benefit,^  and  leave  the  statement  in  detail  of  what  those 
conditions  of  fiict  are  to  be  given  in  another  place.  In  fiicultative 
rights  there  is  only  a  very  remote  and  indirect  reference  to  duties  at 
all. 

1  Ch.  VI,  Div.  IV.  » See  i  110.  »  See  J  632,  *See|412. 
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It  has  been  said  that  the  body  of  the  law— or  more  exactly  that 
portion  of  it  which  consists  formally  of  definitions  of  rights  and 
duties  rather  than  of  those  elementary  terms  which  enter  as  prcR- 
oogiuisoenda  into  such  definitions— <2an  be  arranged  either  on  the  basis 
of  rights  or  of  duties,  that  is,  of  conduct.  Professor  Holland,  in  his 
recent  valuable  work  on  Jurisprudence,  has  sketched  in  outline  an 
arrangement  on  the  former  plan ;  and  this  seems  also  to  be  Austin^s 
idea.  Judge  Holmes,  on  the  other  hand,  appears  to  favor  taking 
duties  as  the  basis,^  and  a  scheme  of  this  sort  has  recently  been  pre- 
sented by  an  English  writer.'  Both  arrangements  are  quite  feasible 
and  each  has  its  own  advantages. 

§  335.  Arrangement  on  the  Basis  of  Bights.  In  an  arrangement 
according  to  rights  we  should  b^in,  say,  with  the  right  of  bodily 
security,  and  under  this  head  describe  what  kind  of  a  bodily  con- 
dition the  law  desires  to  secure  to  a  person  and  what  effects  upon  the 
person  amount  to  an  impairment  of  that  condition  and  thus  to  a 
violation  of  the  right.  Then  in  connection  with  this  we  should 
have  to  enumerate  and  characterLse  the  various  kinds  of  acts  and 
omissions  by  which  the  law  forbids  these  effects  to  be  produced.  For 
the  law  never  forbids  the  violation  of  rights  per  se.  The  simple  &ct 
that  A  by  his  conduct  has  caused  a  change  for  the  worse  in  B's 
bodily  condition  is  not  enough  to  fix  a  liability  upon  A.  It  may  be 
damnum  absque  injuria  merely.'  The  violations  of  rights  which  are 
forbidden  by  law,  which  amount  to  actionable  wrongs,  are  those 
which  are  caused  by  acts  or  omissions  which  are  pointed  out  and 
legally  described  as  wrongful  by  reference  to  some  other  circum- 
stance  than  the  mere  &ct  that  they  are  followed  by  consequences 
violative  of  right,  for  instance  the  state  of  mind  of  the  doer,  the 
probability  at  the  time  of  doing  them  that  they  would  be  followed 
by  such  consequences,  etc.  These  acts  and  omissions  form  the  con- 
tent of  the  duties  that  correspond  to  and  protect  the  right.  Professor 
Holland,  partly  recognizing  the  distinction  between  rights  and  duties, 
calls  the  protected  state  of  &cts  the  '^  orbit "  of  the  right,  and  the  acts 
and  omissions  that  would  have  to  be  included  in  such  a  description, 
its  '^infringement.^'  *  In  the  same  manner  we  should  deal  with  other 
rights  such  as  reputation,*  property,  rights  in  the  persons  of  others, 

1  A.  L.  Rey.  3. 

'Mr.  TlioiiiJiB  Tharnelj  in  The  Law  Magazine  and  Beyiew  for  Nov.  1879  (No. 
2S4). 

*8ee{525.  «HoU.96. 
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etc  In  oonnection  with  each  right  its  dispositive  &cA8  and  the  dis- 
positive facts  of  the  daties  that  correspond  to  it  would  also  have  to 
be  described. 

Such  an  arrangement  would  have  the  advantage  of  presenting  a 
clear  and  orderly  scheme  of  rights ;  there  would  be  no  difficulty  in 
knowing  where  any  rule  or  principle  pertaining  to  any  given  right 
ought  to  be  placed.  But  the  presentation  of  duties  would  necessarily 
be  confused  and  disorderly.  Many  different  rights  have  exactly 
similar  duties  corresponding  to  them.  The  same  n^ligent  act  or 
omission^  for  example  a  fiiilure  to  properly  inspect  the  running  gear 
of  a  railroad  car^  if  it  resulted  in  a  personal  injury  might  give  an 
action  to  the  person  hurt  for  a  violation  of  his  right  of  personal 
security^  while  if  it  caused  damage  to  goods  the  owner  might  sue  for 
a  violation  of  his  property  right.  The  duty  of  the  keeper  of  a 
ferocious  dog  to  prevent  it  from  doing  the  kind  of  harm  which  its 
ferocious  nature  tempts  it  to  do  might  call  for  the  taking  of  precisely 
the  same  precautions  whether  in  the  given  case  it  was  owed  for  the 
protection  of  his  neighbor's  right  of  personal  security  or  of  the 
latter's  right  in  the  person  of  his  wife  or  in  his  cattle.  The  "in- 
fringements'^  of  various  different  rights  overlap.  Either  these 
common  elements  must  be  repeatedly  described  in  connection  with  all 
the  different  rights  with  which  they  are  connected,  or  must  in  one 
place  be  once  for  all  described  and  only  referred  to  in  other  places. 
But  one  general  duty  may  have  special  peculiarities,  there  may  be 
sub-rules  concerning  special  applications  of  the  general  rule,  in  its 
correspondence  with  particular  rights.  These  in  such  a  case  would 
often  either  have  to  be  treated  of  under  the  head  of  some  other  right 
than  that  to  which  they  belong,  or  be  torn  off  from  the  main  dis- 
cussion of  the  duty.  There  would  be  no  appropriate  place  for  a 
connected  statement,  for  instance,  of  all  of  the  duties  arising  out  of 
the  possession  of  a  dangerous  animal,  or  of  the  general  duty  not  to 
do  unreasonable  acts  described  in  §  412,  each  of  which  corresponds  to 
a  number  of  different  rights.  Moreover  the  descriptions  of  the  dis- 
positive facts  of  the  duties,  when  they  were  different  from  those  of 
the  rights,  would  not  fall  in  naturally  anywhere. 

§  336.  Arrangement  on  the  Basis  of  Duties.  On  the  other 
hand  if  we  were  to  take  the  classification  of  duties  or  conduct  as  the 
guiding  principle  in  our  arrangement,  we  should  proceed  to  enumer- 
ate and  describe  in  order  the  different  kinds  of  acts  commanded  or 
forbidden  and  the  circumstances   in  which  the  command  or  pro- 
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hibition  applied.  We  should  state  when  a  person  is  under  a  duly 
to  act  reasonably^  when  he  ought  to  abstain  from  acting  with  a  given 
intent,  what  the  possessor  of  a  dangerous  animal,  or  of  a  thing 
which  is  likely  to  become  a  nuisance  must  do,  in  what  cases  a  person 
may  not  make  derogatory  statements  about  another,  etc.  And  then 
in  connection  with  each  kind  of  conduct  we  should  have  to  specify 
what  kinds  of  effects  upon  the  persons,  reputations  or  things  of  others 
following  as  consequences  would  make  a  breach  of  the  duty  action- 
able as  a  wrong.  Thus  we  should  indirectly  describe  the  various 
kmds  of  protected  rights,  since  the  only  consequences  that  can 
turn  a  breach  of  duty  into  a  complete  wrong  are  such  as  amount  to 
violations  of  those  rights.^ 

This  scheme  has  a  set  of  advantages  and  disadvantages  which  are 
the  converse  of  those  of  the  other ;  but  the  disadvantages  are  greater. 
Its  arrangement  of  duties  would  be  orderly  and  convenient,  but  its 
arrangement  of  rights  would  be  open  to  all  the  objections  which 
were  urged  against  the  arrangement  of  duties  in  the  other  plan. 
One  right  may  correspond  to  many  duties,  and  therefore  need  to  be 
described  in  connection  with  each  or  else  more  or  less  out  of 
pkce  in  a  piecemeal  fashion.  Also  the  difficulty  of  finding  a  place  in 
the  arrangement  for  the  dispositive  facts  of  the  rights  would  be  much 
more  serious  than  the  corresponding  difficulty  about  the  dispositive 
fects  of  the  duties  in  the  other  arrangement.  It  would  be  exceed- 
ingly inconvenient  to  have  to  discuss  the  titles  to  property  rights 
incidentally  under  the  head  of  torts  against  property ;  for  example 
in  stating  the  duty  of  a  person  not  to  dig  so  as  to  undermine  and 
caose  to  &11  in,  land  belonging  to  another,  to  be  obliged  to  stop  and 
explain  how  it  can  be  known  to  whom  land  belongs.  Moreover 
the  arrangement  would  provide  no  place  at  all  for  facultative  rights, 
which  do  not  correspond  to  duties.  In  Mr.  Thomely's  scheme 
above  mentioned,^  conduct  is  divided  into  conduct  forbidden  (duties 
to  abstain),  conduct  commanded  (duties  to  act),  and  conduct  per- 
mitted, which  last  of  course  does  not  make  up  the  content  of  any 
duties,  and  seems  to  include  fitcultative  rights,  so  fiir  as  these  are  not 
treated  of  under  the  head  of  procedure,  and  also  some  permissive 
rights.  But  it  is  evident  that  no  exhaustive  enumeration  of  the 
kinds  of  conduct  permitted  by  law  can  be  made.  It  can  only  be 
described  negatively  as  conduct  which  is  not  forbidden  and  is  not 
incompatible  witH  that  which  is  commanded.   I  have  never  met  with 

*See  {525.  'Page  331,  note  2. 
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any  other  attempt  to  arrange  the  law  on  the  basis  of  daties  or  oon- 
duct.     Judge  Holmes  presents  no  complete  scheme. 

§337.  Arrangement  of  Bights  and  Daties  Separately.  All 
the  difficulties  above  mentioned  can  be  got  rid  of  by  making  a  double 
arrangement,  of  rights  and  daties  separately,  at  least  as  to  rights  tn 
rem  and  their  corresponding  duties.  By  so  doing  that  part  of  each 
of  the  two  forgoing  arrangements  that  is  clear  and  orderly  can  be 
retained  and  that  which  is  confused  and  disorderly  rejected.  Rights, 
as  has  been  said,  would  be  described  without  reference  to  duties  at 
all ;  and  under  duties,  although  the  actual  or  possible  effects  of  the 
conduct  upon  the  conditions  of  &ct  that  make  up  the  contents  of  the 
corresponding  rights,  which  enter  as  definitional  elements  into  the 
duty,  would  in  each  case  have  to  be  pointed  out,  yet  these  con- 
ditions of  fact,  being  elsewhere  fully  described,  could  be  taken  as 
known,  so  that  a  mere  mention  of  them  would  suffice.  The  manner 
of  doing  this  can  be  understood  by  referring  to  the  chapter  on  Duties 
Corresponding  to  Rights  in  Bern. 

It  must  be  noticed  that  the  question  whether  this  proposed 
arrangement  is  the  best  is  not  at  all  a  question  whether  rights  and 
duties  need  to  be  separately  described.  It  is  beyond  question  that 
they  must  be,  because  they  are  different  things  both  necessary  to 
be  known.  It  is  rather  a  question  whether  each  description  shall  be 
given  a  place  by  itself,  when  it  can  be  set  forth  in  such  order  as  the 
connection  of  its  own  parts  requires,  or  whether  one  shall  be  cut 
up  into  fragments  and  its  diyecta  membra  scattered  here  and  there 
through  the  other. 

Moreover  the  arrangement  here  suggested  is  the  one  now  actually 
used  in  the  main — ^though  not  consistently  carried  out — ^in  both  our 
own  and  the  civil  law,  so  &r  as  the  arrangement  of  either  of  those  sys- 
tems is  based  on  a  classification  of  rights  in  rem  and  duties  according 
to  their  contents  at  all.  Under  the  head  of  Property,  for  example, 
are  described  only  the  rights  that  may  be  had  in  things  and 
their  dispositive  facts ;  the  duties  corresponding  to  those  rights  with 
their  dispositive  facts,  so  far  as  these  are  different  from  the  dispositive' 
facts  of  the  rights,  we  seek  for  under  different  titles,  in  our  law 
Torts  in  the  civil  law  Obligations  ex  Delicto, 

I  shall  therefore  treat  of  rights  in  rem  and  the  duties  that  corresr 
pond  to  them,  separately,  taking  rights  first.  Obligations,  for  reasons 
elsewhere  given,^  have  to  be  arranged  upon  a  different  plan. 
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The  subject  of  this  chapter  will  be  perfect  protected  rights  in  rem 
only.  Imperfect  rights  in  rem  either  fall  under  public  law  or  some 
division  of  the  j««  peraonarum  or  are  more  conveniently  treated  of  as 
subsidiary  to  various  special  topics.  Facultative  rights  in  rem 
are  aU  reckoned  as  rights  of  property,  and  will  be  mentioned  in  the 
next  chapter. 

I  propose  to  speak  only  of  the  contents  of  the  rights,  the  con- 
ditions of  fact  protected.  How  rights  are  acquired  and  lost  I  do 
not  care  to  discuss,  though  that  subject  naturally  belongs  here. 

n.— THE  VARIOUS  RIGHTS  IN  DETAIL. 

1.  Personal  Security. 

§  338.  Personal  Liberty.  The  right  of  personal  security  com- 
ftiaes  various  sub-rights,  of  which  I  mention  first  that  of  per- 
sonal liberty. 

The  protected  condition  here  is  the  absence  of  such  restraint  as 
would  make  it  impossible  without  breaking  over  the  restraint  to 
move  to  any  distance  that  the  party  pleased  along  at  least  some  one 
line  or  lines  of  direction.  Restraint  that  only  prevents  such  move- 
ment in  particular  directions  is  not  a  violation  of  this  right.^  The 
degree  of  cogency  of  the  restraint  need  not  be  discussed  here. 

§339.  Bodily  Security.  In  this  right  the  protected  fact  is  a  good 
bodily  condition.  Contact  with  any  other  person  or  thing  is 
reckoned  an  impairment  of  such  condition.'  It  is  true  that  not 
every  such  contact  is  a  legal  injury;  but  such  exceptions  as  that 
touching  a  person  gently  to  call  his  attention  is  not  a  battery  beloiig 
to  the  corresponding  duties,*  not  to  the  right. 

But  contact  of  things  not  perceptible  by  the  sense  of  touch 
but  only  by  the  more  special  senses,  such  as  the  minute  odoriferous 
particles  that  cause  disgusting  smells  or  the  undulations  which  the 
eye  and  ear  perceive  as  light  and  sound,  or  the  unpleasant  sensations 
resulting  from  such  contact,  unless  they  are  so  violent  as  to  cause 
^physical  harm,  are  not  considered  to  impair  the  bodily  condition. 
There  is  a  certain  right  to  be  protected  from  these,  but  it  is  a  portion 
of  the  right  of  property  and  will  be  treated  of  in  connection  with 
that  right.*      At   least  this   is  the  view  that  seems  to  me  most 

*  Bird  V.  Jones,  7  Q.  B.  742 ;  S.  C,  16  L.  J.  Q.  B.  82. 

*  RawlingB  V.  TiU,  3  M.  A  W.  28;  S.  C,  7  L.  J.  Ex.  72. 
'See  2  424.  « See  {947. 
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probable.  I  do  not  find^  for  instanoe,  any  authority  for  saying  that 
the  wife  or  child  of  a  landowner  or  a  guest  in  his  house  could  main- 
tain any  action  for  annoyance  caused  by  merely  unpleasant  smells  or 
noises  from  a  neighboring  fiictory.  Such  actions  are  always,  I 
believe,  brought  for  the  nuisance  to  the  property.  If  there  was  an 
actual  injury  to  health,  perhaps  the  case  might  be  difilerent.^ 

The  killing  a  person  is  not  a  violation  of  his  right  of  security,  bat 
the  pain  and  suffering  that  intervene  between  the  receiving  the 
injury  and  death  are.' 

§  340.  Mental  Security.  There  is  a  right  which  may  properly  be 
called  a  right  of  mental  security,  whose  content  consists  of  fireedom 
from  reasonable  apprehension  that  a  wrong  involving  a  violation  of 
the  right  of  bodily  security  is  about  to  be  committed  upon  one.  An 
assault  is  a  violation  of  this  right.  This  is  an  independent  sub-right, 
having  duties  specially  corresponding  to  it,  and  which  maj  be  sepa- 
rately violated. 

§  341.  The  Aooessory  Bight  of  Mental  Security.  But  besides 
the  above  right,  mental  suffering  from  terror,  wounded  affections, 
sense  of  insult,  wrong  or  humiliation  and  other  painful  states  of 
mind,  are  recognized  as  grounds  for  compensation.'  The  authorities 
on  this  point  are  somewhat  mixed  up  with  those  on  vindictive  or 
punitive  damages.  It  seems  to  ^  pretty  well  settled,  whether 
reconcilable  with  sound  principles  or  not,  that  such  damages  may 
sometimes  be  given  by  way  of  punishment  or  deterrent  beyond  what 
is  required  for  compensation  to  the  complainant  ;^  though  in  some  of 
the  United  States  the  rule  is  otherwise.'  Cases  decided  on  this 
principle  afford  no  guidance  in  determining  the  extent  of  the  right, 
since  the  damages  avowedly  go  beyond  the  damage.  But  there  is 
authority  that  mental  suffering  may  be  compensated  for  even  when 
the  facts  are  not  such  as  to  call  for  vindictive  damages  in  the  proper 
sense  or  the  law  of  the  jurisdiction  does  not  allow  of  them.*  How- 
ever there  are  also  authorities  that  go  equally  strong  the  other  way, 

*  See  however,  Ellis  v,  Kansas  City,  etc.,  R.  R.  Cq^  63  Mo.  131.  « 
'  See  i  373  et  aeq. 

'Chicago  &  Alton  R  B.  Co.  v.  Flagg,  43  111.  364 ;  Harrison  v.  Swift,  13  Allen 
144 ;  Cooper  v.  Mullins,  30  Ghi.  146 ;  Penn.,  etc.,  Canal  Co.  v.  Oraham,  63  Penn.  St. 
290 ;  Kepler  v,  Hyer,  48  Ind.  499 ;  Craker  v.  Chicago,  eta,  B.  R.  Co.  36  Wis.  657. 

*  Sedg.  456. 

*  Fay  t).  Parker,  53  N.  H.  342;  Lucas  r.  Flinn,  35  Iowa  9;  Bixby  r.  Danlap,  56 
N.  H.  456.    See  also  Smith  «.  Pittsburg,  etc.,  B.  B.  Co.,  23  Ohio  St.  10. 

*  See  notes  3  and  5  wpra;  also  Wright  v,  Compton,  53  LkL  337. 
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00  that  some  doubt  still  rests  upon  the  point.^  But  this  is  only 
allowed  when  a  complete  wrong  exists,  that  is  to  say,  when  some 
other  right  has  been  already  violated,  apart  from  such  mental  harm. 
There  is  no  independent  right  of  mental  security  of  this  kind,  having 
duties  corresponding  to  it  separately  and  capable  of  a  separate  viola- 
tion which  will  amount  to  a  wrong.^  Therefore  many  regard  it  as 
a  kind  of  right  existing  as  an  accessory  to  certain  other  rights — 
usually  rights  of  personal  security,  but  not  always ;'  sometimes  even 
to  rights  in  personamy^ — ^whose  violation  may  swell  the  damages 
given  for  the  violation  of  the  principal  right.  Some  of  the  decided 
cases  seem  to  imply  that  this  may  always  be  done  when  the  principal 
right  is  violated,^  but  in  others,  circumstances  of  aggravation  are 
required  to  be  shown  before  proof  of  this  kind  of  damage  will  be 
let  in.^  When  one  has  rights  in  the  person  of  another  no  such 
accessory  right  of  mental  security  for  himself  can,  it  seems,  attach 
to  them.  Thus  a  husband  or  a  &ther  has  no  claim  for  damages  for 
mental  suffering  caused  to  him  by  an  injury  to  his  wife  or  child.^ 

§  342.  Beputation :  Words  Actionable  per  se.  The  right  of 
reputation  has  either  two  or  three  subdivisions,  as  explained  in  this> 
and  the  two  following  sections. 

In  the  first  place  a  person's  reputation,  to  speak  generally  without 
going  into  full  details,  as  to  not  having  committed  an  indictable- 
crime,  not  being  in  a  condition  of  unfitness  for  society,  not  wanting 
some  necessary  qualification  for,  or  having  been  guilty  of  misconduct 
in,  his  trade,  profession  or  office,  is  protected  irrespective  of  any 
ulterior  damage  that  may  result  to  him  from  its  impairment.  These 
are  the  matters  in  respect  to  which  &lse  and  derogatory  publications, 
whether  written  or  verbal,  are  actionable  per  8e, 

§  343.  Beputation :  Idbel.  Secondly,  one's  good  name  generally, 
so  &r  as  it  rests  upon  or  consists  in  the  non-existence  in  permanent 


^  Johnaon  r.  WeUfl»  Furgo  &  Co.,  6  Nev.  224 ;  S.  C,  3  Am.  Rep.  245 ;  Bedf.  Car. 
431,433;  Redf.  Rail.  222. 

»  '  Ljnch  V.  Knight,  9  H.  L.  Cas.  577 ;  Sparhawk  v.  Union  Paas.  Rj.  Co.,  54  Penn. 
SC  401 ;  Stete  V.  Linkhaw,  69  N.  C.  214 ;  S.  C,  12  Am.  Rep.  645. 

*  Owen  9.  Brockflcmidt,  54  Mo.  285. 

^Hairiflon  v.  Swift,  13  AUen  144 ;  ColUns  v.  Mack,  31  Ark.  684. 

^  Smith  9.  Overby,  30  Ga.  241 ;  Cooper  v,  Mallins,  30  Ga.  146 ;  Wright  v.  Comp- 
ton,  53  Ind.  337. 

•Biiby  V.  Dunlap,  66  N.  H.  456. 

^  Penn.  R.  R.  Co.  V.  Kelly,  31  Penn.  St.  372;  Hyatt  v.  Adams,  16  Mich.   180; 
8edg.  675,  note  3. 
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form,  as  in  writing  or  print,  of  derogatory  matter  of  a  oertain  degree 
of  badness,  is  a  condition  of  &ct  which  the  law  prot€ct8.  It  is  not 
necessary  to  prove  special  damage  in  libel,  whereas  it  is  in  slander 
unless  a  violation  of  the  preceding  right  has  taken  place. 

§  344.  Beputation :  Words  not  Actionable  without  Special 
Damage.  Thirdly,  verbal  slander,  when,  the  words  are  not  action- 
able per  scy  seems  to  me  to  be  probably  not  a  violation  of  the  right  of 
reputation.  Special  damage  must  be  proved,  and  the  damage  must 
be  pecuniary.^  That  is,  the  duties  not  to  publish  this  sort  of  defam- 
atory matter  correspond  not  to  any  right  of  reputation,  but  to  a 
quite  different  right  to  be  described  a  little  further  on,^  the  right  of 
unimpaired  pecuniary  condition,  which  is  the  only  right  whose  vio- 
lation in  itself  considered  amounts  to  pecuniary  loss. 

By  the  common  law  it  was  not  actionable  per  se  to  diarge  a  woman 
with  unchastity ;  and  in  order  as  far  as  possible  to  evade  this 
infamous  rule  the  courts  caught  eagerly  at  every  scrap  of  circam- 
:stance  tending  to  show  the  slightest  pecuniary  damage ;  and  so  it  is 
well  settled  that  the  loss  of  the  hospitality  of  friends  or  of  purely 
^gratuitous  gifts  is  sufficient  special  damage.'  But  the  principle  that 
the  damage  must  be  pecuniary  was  not  given  up.  In  Moore  r. 
Meagher,^  the  leading  case  in  which  loss  of  the  hospitality  of  friends 
OS  held  to  be  special  damage,  there  were  allegations  that  the  loss  had 
materially  increased  the  plaintiff's  expenses  of  living;  and  a  peca- 
lUiary  loss  of  this  sort  is  oflen  mentioned  as  a  ground  of  compensation 
in  the  later  cases.  So  it  has  been  held  improper  for  a  wife  to  join 
.•as  plaintiff  with  her  husband  in  an  action  of  slander  for  words  not 
.actionable  per  86,  even  when  she  was  the  party  slandered,  on  the 
ground  that  the  damage,  being  pecuniary,  was  to  the  husband  alone.^ 
If  this  is  correct,  it  shows  conclusively  that  no  right  of  reputation  of 
Jier  is  violated.  In  a  recent  case,  however,  the  wife  was  allowed  to 
be  joined;  but  this  was  said  to  be  because,  although  the  loss  of  hos- 
tpitality  gives  a  cause  of  action  as  being  pecuniary  damage,  the  wife 
jnay  derive  a  benefit  from  hospitality  independently  of  her  husband.' 

^  Beach  v.  Bannej,  2  Hill  309 ;  Pettibone  v,  Simpson,  66  Barb.  492. 

"Subdiv.  3,  in/ra. 

^  Moore  v.  Meagher,  1  Taunt.  39;  Corcoran  v.  Corcoran,  7  Ir.  Com.  L.  272; 
^Dayies  v.  Solomon,  41  L.  J.  Q.  B.  10 ;  Beach  v,  Banney,  2  Hill  309. 

*  1  Taunt.  39. 

» Sayille  v.  Sweeny,  4  B.  <&  Ad.  514 ;  S.  C,  2  L.  J.  K.  B.  198 ;  Lynch  «.  Knight,  9 
H.  L.  Cas.  677;  Beach  v.  Banney,  2  Hill  309. 

'  Davies  v.  Solomon,  41  L.  J.  Q.  B.  10. 
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On  the  other  hand,  bodily  or  mental  suffering,^  loss  of  the  society  or 
affection  of  firiends,  relatives  or  neighbors,'  or  perhaps  the  loss  by  a 
wife  of  the  contiorUum  of  her  husband,'  as  a  consequence  of  the 
slander,  are  not  such  special  damage  as  will  suffice  to  sustain  the 
action.  Some  of  these  hurts  are  not  violations  of  the  particular 
rights  to  which  the  duties  not  to  publish  defamatory  matter  cor- 
respond^— e,  g.y  the  bodily  sufiering,  which  is  violation  of  the  right 
of  bodily  security  only — and  others  are  not  violations  of  any 
right. 

But  the  above  view  of  the  nature  of  the  right,  which  is  violated 
when  special  damage  results  from  the  publication  of  oral  slander  not 
actionable  per  sCy  is  not  free  from  difficulty.  In  Lynch  t;.  Knight' 
Lord  Campbell  and  Lord  Cranworth,  while  admitting  that  a  pecuni- 
ary loss  must  be  sued  for  by  the  husband  alone,  thought  that  a  loss 
by  the  wife  of  her  husband's  oonsoriium  was  a  special  damage  for  which 
she  might  maintain  an  action.  If  this  be  so,  then  a  special  right  of 
the  wife  must  be  recognized,  not  of  a  pecuniary  nature,  which  is  pro- 
tected by  the  duties  just  named.  But  the  case  was  decided  upon 
another  point,  so  that  the  opinions  of  the  two  lords  remain  as  mere 
dkta.  Moreover  Lord  Wensleydale  doubted  their  correctness, 
inclining  to  hold  that  the  loss  of  the  wife  in  such  a  case,  since  her 
right  of  maintenance  remained  to  her,  was  purely  mental  and  there- 
fore not  by  itself  a  ground  for  damages.  And  in  a  more  recent 
case  Lord  Wensleydale's  doubt  was  spoken  of  as  of  much  weight.^ 

Bat  even  if  it  be  admitted 'that  the  damage  must  be  pecuniary, 
there  is,  as  will  be  shown  in  its  place  a  little  further  on,'  weighty 
authority  for  holding  that  the  right  of  unimpaired  pecuniary  condi- 
tion itself  is  not  wide  enough  to  cover  all  the  kinds  of  pecuniary 
damage  which  have  been  held  sufficient  to  support  an  action  for 
slander.  If  this  narrower  view  of  the  extent  of  that  right  is  taken, 
another  sub-right  of  reputation  becomes  necessary,  a  right  in  one's 
reputation  so  fitr  as  that  has  a  pecuniary  value.  On  the  whole  I  do 
not  feel  able  to  say  positively  on  the  authorities  within  my  reach, 
whether  any  such  third  right  exists  or  not. 

'Terwilliger  v.  Wands,  17  N.  Y.  54 ;  Beach  v,  Banney,  2  HiU  809. 
^AUflop  0.  Allflop,  29  L.  J.  Ex.  315;  8.  C,  5  H.  <&  N.  534;  Roberts  v.  Boberts,  33 
L.J.Q.B.249;  S.  C,  5  B.  <&  S.  3S4 ;  Bassil  v.  Elmore,  65  Barb.  627. 
'Lynch  o.  Knight,  9 H.  L.  Cas.  577 ;  Davies  v.  Solomon,  41  L.  J.  Q.  B.  10. 
*  Ch.  XIII,  Diy .  III.  *  See  note  3,  wpra. 

"Davies  v.  Solomon,  note  3,  supra.  ^  See  {  352  et  aeq. 
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2.  Property. 


§  345.  The  Subject  of  this  Division.  The  right  of  property  is  a 
complex  right  made  up  partly  of  protected  and  partly  of  permissive 
rights,  with  which  are  sometimes  found  facultative  ones.  It  also 
exists  under  various  forms  and  subdivisions.  These  will  be  dis- 
cussed in  the  next  chapter.  I  confine  myself  here  to  a  descriptioD  of 
the  protected  rights  that  go  to  make  up  dominion  or  full  ownership. 
These  include  two  sub-rights. 

§  346.  The  Bight  of  Possession.  Under  this  right  the  condition 
of  being  in  full  and  complete  possession  of  the  thing  is  protected. 
Any  contact  between  the  thing  and  any  person  or  other  thing  is 
taken  as  interfering  with  this  right.  For  example,  a  mere  entry 
upon  land/  or  placing  anything  upon  it,'  though  without  doing  the 
slightest  actual  harm,  may  be  a  trespass. 

§  347.  The  Bight  in  the  Condition  of  the  Thing.  The  second 
sub-right  under  property  is  commonly  called  the  right  of  use.*  This 
however  is  more  appropriate  as  a  name  of  the  permissive  rights,  or 
of  the  protected  rights  in  their  relation  to  the  permissive  rights  here- 
after to  be  explained.*  What  is  really  protected  is  the  good  physical 
condition  of  the  thing.  For  example,  building  a  high  embankment 
near  a  man's  house  and  running  trains  of  cars  along  it,  so  that  the 
house  and  gardens  are  overlooked,  their  privacy  destroyed,  and  their 
value  greatly  reduced,  is  no  violation  of  this  right,  there  being  no 
interference  with  the  thing  itself.*  But  where  the  plaintiff,  an 
omnibus  conductor,  was  required  by  law  to  take  out  a  license,  which 
was  to  be  lodged  with  his  employer,  the  defendant,  and,  on  his  being 
dismissed  from  the  defendant's  service,  the  latter  wrongftdly  wrote 
upon  it  a  statement  of  his  reasons  for  discharging  the  plaintiff, 
namely,  that  he  was  short  in  his  accounts,  the  defendant  was  not 
-allowed  in  an  action  against  him  for  the  writing,  to  prove  that  the 
statement  was  true,  the  action  being  considered  as  brought  not  for 
libel  but  for  an  injury  to  property.*      The  court   said  that  the 

1  Add.  Torts  263. 

'Brown  v.  Manter,  23  N.  H.  468;  Smith  v.  Smith,  110  Mass.  302 ;  Und.  Torts 
360. 

»  Holl.  132.  *  See  {  377. 

»JBe  Penny,  26  L.  J.  Q.  B.  225;  8.  C,  7  El.  &  BL  660. 

'Bogers  v.  Macnamara,  23  L.J.  C.  P.l;  S.  C,  14  C.  B.  27.  See  also  Kurrell  v. 
EUifl,  15  L.  J.  C.  P.  18 ;  S.  C^  2  C.  3.  296. 
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plaintiff  had  a  property  right  in  the  license  and  the  defendant 
wrote  something  upon  it  by  which  it  became  de&oed  and  of  no 
use  to  the  plaintiff;  and  that  the  defendant's  plea  could  only  be  sus- 
tained upon  the  scround  that  any  one  has  a  ri&:ht  to  write  anythins: 
upon  anther's  property  if  it  be  only  true. 

Smells,  noises  and  the  like  coming  upon  the  premises  may  be,  or 
cause,  such  impairments  of  the  condition  of  the  premises  as  to  amount 
to  violations  of  the  property  right.  They  always  will  be  so,  if  they 
are  such  as  to  injure  the  health  of  persons,  animals  or  growing  v^e- 
tation  thereon.  But  even  though  not  actually  noxious,  such  things 
may  be  protected  against.^  But  in  that  case  the  inconvenience  must 
be  something  more  than  fimciful  or  one  of  mere  delicacy  or  fiistid- 
iousness ;  it  must  materially  interfere  with  comfort,  "  not  merely 
according  to  elegant  and  dainty  modes  and  habits  'of  living,  but 
according  to  plain,  sober  and  simple  notions  among  English  [or 
American]  people."  *  On  the  same  principle  it  was  declared  in  a 
suit  for  an  injunction  against  a  nuisance  to  the  plaintiff's  fitctory, 
caused  by  noxious  gases  from  the  defendant's  works,  that  the 
plaintiff's  right  to  have  his  property  protected  could  not  be  enlarged 
by  the  &ct  that  he  used  in  his  manufacturing  processes  a  chemical 
or  dyestuff  not  commonly  used  and  of  a  nature  that  made  it  pecu- 
liarly liable  to  be  affected  by  such  gases.^  This  part  of  the  law  of 
nuisances  relates  to  the  extent  of  the  right.  In  this  direction  the 
right  of  property  is  limited  by  considerations  of  reasonableness. 
Not  every  trifling  incursion  of  an  unpleasant  noise  or  smell  is  a 
violation  of  the  right.  A  very  different  question,  which  must  not 
be  confounded  with  this,  will  hereafter  arise  as  to  how  far  the  duty 
not  to  create  or  maintain  a  nuisance  is  subject  to  a  similar  limitation.^ 

The  mere  deterioration  in  value  of  a  thing  is  not  a  violation  of  the 
property  right  in  it;*  but  if  the  value  of  the  property  is  reduced  by 
any  interference  that  also  violates  the  right,  the  reduction  in  value 

^Meigs  «.  Lister,  28  N.  J.  Eq.  199. 

'Walter  v.  Selfe,  20  L.  J.  Ch.  433 ;  S.  C,  4  DeG.  &  Sm.  315.  See  also  Cayey  v. 
Ledbitter,  32  L.  J.  C.  P.  104 ;  S.  C,  13  C.  B.  N.  S.  470 ;  St.  Helen's  Smelting  Co.  v. 
Tipping,  35  L.  J.  Q.  B.  66;  S.  C,  11  H.  L.  Cas.  642;  aeveland  ».  Citizens'  Gas 
Light  Co.,  20  N.  J.  Eq.  201. 

*  Cooke  V.  Forbes,  37  L.  J.  Ch.  178;  8.  C,  L.  R.  5  Eq.  166. 

'See  {{438,  459. 

•Wood  Nuis.  {{23,  570;  Harrison  v.  Good,  L.  R  11  Eq.  338;  S.  C,  40  L.  J.  Ch. 
294;  Rhodes  v.  Danbar,  57  Penn.  St.  ^274;  Brady  v.  Weeks,  3  Barb.  157  ;  Catlin  v. 
Valentine,  9  Paige  575. 
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may,  aocording  to  a  principle  to  be  explained  hereafter/  be  recovered 
for  as  consequential  damages.  Thus  where  noise  from  a  railroad  was 
such  as  to  amount  to  a  nuisance,  it  was  held  that  the  oonsequrat 
diminution  of  the  value  of  the  plaintiff's  premises  could  be  allowed 
for  in  estimating  the  damages.^  Thus  it  appears  that  of  the  con- 
ditions on  which  the  possibility  of  the  use  of  a  thing  depends,  which 
were  mentioned  in  the  preceding  chapter,^  all  that  can  be  pro- 
tected are  covered  by  these  two  rights  of  property  which  I  have 
described,  except  the  capacity  of  the  user  himself,  which  fidls 
under  the  right  of  personal  security.* 

§348.  Appurtenant  Property  Bights.  When  one  property 
right  is  appurtenant  to  another,  a  violation  of  the  former  may,  if 
there  is  any  need  of  doing  so,  be  treated  as  being  a  violation  of  the 
latter.  Thus  an  interference  with  a  highway  in  front  of  a  house,  or 
of  a  dock  opposite  to.  a  building,  may  be  an  injury  to  the  house  or 
building  in  a  case  where,  as  in  executing  public  works  under  the 
authority  of  a  statute,  the  infringement  of  rights  existing  directly 
and  solely  in  the  road  or  dock,  such  as  the  rights  which  the  public 
have  to  use  highways  and  navigable  waters,  is  not  wrongful,  but  a 
compensation  is  directed  to  be  made  for  injury  to  rights  in  neighbor- 
ing premises.^  Also  where  the  use  which  the  owner  makes  of  a  thing 
consists  in  placing  or  keeping  upon  or  in  it,  or  having  resort  to  it 
other  things  not  strictly  accessory,  or  even  persons,  any  interference 
with  these  while  they  are  actually  there  may  be  treated  as  an  inter- 
ference with  the  principal  thing.  Entering  upon  land  and  expelling 
the  owner's  family,  or  debauching  his  daughter,  are  instances.^ 
Frightening  away  game,  which  the  owner  has  taken  pains  to  attract 
to  his  land,  is  probably  a  violation  of  the  right  of  property  in  the 
land.^  Such  interferences  may,  of  course,  be  at  the  same  time  viola- 
tions of  other  rights  than  that  of  property. 

» See  {541. 

'  Trustees  of  the  First  Baptist  Church  in  Schenectady  v,  Schenectady  &  Troy  B. 
R.  Co.,  5  Barb.  79,  overruling  Trustees,  etc.,  v.  Utica  St  Schenectady  R.  B.  Ox,  6 
Barb.  373,  which  latter  case,  though  reported  later,  was  earlier  decided. 

•  See  J  281.  *  Noonan  v.  Orton,  34  Wis.  269 ;  S.  C,  17  Am.  Bep.  441. 

*  Chamberlain  r.  West  End,  etc..  By.  Co.,  31  L.  J.  Q.  B.  201 ;  S.  C.  in  Ex.  Ch.  82 
L.  J.  Q.  B.  173 ;  S.  C,  2  B.  <&  S.  605 ;  McCarthy  v.  Metropolitan  Board  of  Worlos 
42L.J.C.P.81;  S.  C,  L.  R.  8  C.  P.  191 ;  S.  C,  43  L.  J.  C.  P.  385 ;  aC.,L.R.7E. 
&  I.  App.  243. 

<<See  i  574,  Bennett  v,  AUcott,  2  T.  R.  166 ;  Tnllidge  v.  Wade,  3  Wils.  18.  See 
also  Adams  v.  Hemmenway,  1  Mass.  145  ,*  Meriton  v.  Coombes,  19  L.  J.  C.  P.  836; 
Mayne  336. 

Ubottson  V.  Peat,  34  L.  J.  Ex.  118;  S.  C,  3  H.  A  C.  644. 
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§349.  The  Bight  to  Assign.  Some  writers  add  a  third  sub- 
right  of  property — ^the  right  to  dispose  of  or  assign  the  thing.^ 
This  seems  to  me  a  mistake.  Although  the  purpose  of  an  assign- 
ment or  transfer  is  usually  to  give  the  transferee  the  control  of  and 
the  power  to  use  the  things  yet,  l^ally,  the  subject-matter  of  the 
assigmnent  is  the  right  itself.  The  assignability  is  a  quality  or 
inddent  of  the  right  itself,  which  many  other  rights  have  that  are 
not  rights  in  things  at  all ;'  it  is  not  a  separate  protected  right  in 
the  thing.  The  physical  or  legal  ability  to  deliver  possession  of  the 
thing  is  not  different  in  nature  from  the  ability  to  make  any  other 
use  of  it ;  and  so  &r  as  it  falls  within  the  protection  of  the  law  is. 
covered  by  the  two  rights  heretofore  described. 

3.  TJnimpaibed  Pecuniary  Condition. 

§  350.  The  (General  Nature  of  the  Bight.  The  next  right  to 
be  examined  is  one  which  has  as  yet  no  name  in  our  law.  I  shall 
therefore  venture  to  call  it  the  right  of  unimpaired  pecuniary  con- 
dition. It  is  the  right  not  to  be  subjected  to  pecuniary  loss,  not  to 
have  the  total  value  of  one's  belongings  reduced.  The  protected 
condition  of  £ict  which  forms  the  content  of  the  right  is  the 
holding  of  purchasing  power,  in  whatever  form  it  exists,  or  the 
being  in  such  a  situation  that  purchasing  power  in  some  form  will 
come  into  one's  hands,  such  an  arrangement  of  circumstances  as 
will  bring  it  to  one.  In  reference  to  this  right  all  that  a  person  has 
is  looked  upon  simply  with  r^ard  to  its  value,  whereas  the  rights 
of  property,  as  above  described,  concern  the  specific  qualities  of 
tibings.  The  two  conceptions  are  evidently  quite  distinct.  A  thing 
may  be  possessed  and  its  physical  condition  be  preserved  unimpaired 
though  it  has  no  value  whatever ;  and  on  the  other  hand,  a  given  act 
may  be  a  dear  and  undoubted  violation  of  the  right  of  property  in' 
a  thing,  though  it  greatly  enhances  its  value,  as  if  A  builds  a  house 
upon  B's  land  without  the  latter's  permission,  so  that  the  house 
becomes  the  property  of  B,  or  if  he  carves  B's  block  of  rough 
marble  into  a  fine  statue.  Often  however  the  two  rights  overlap, 
80  that  the  same  act  is  a  violation  of  both,  which  is  the  case,  for 
instance,  with  a  tortious  taking  of  property. 

Violations  of  the  right  of  unimpaired  pecuniary  condition  are 
divided  by  the  civilians  into  two  classes,  namely,  damnum  emergenSj 
which  is  the  deprivation  of  purchasing  power  that  one  already 
1  HoU.  132.  *  Hjde  v.  Woods,  4  Otto  (94  U.  S. )  523. 
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hos,  and  lucrum  cessans^  which  is  the  being  prevented  from  aoqairing 
purchasing  power  that  one  would  otherwise  have  acquired.^ 

§  351.  This  is  Not  a  Property  Bight.  This  right  is  usually  con- 
founded with  the  right  of  property^  at  least  in  so  far  that  violations 
of  it  are  called  violations  of  the  right  of  property.  Blackstone 
divides  the  "absolute  rights"  of  persons  into  the  rights  of  personal 
security,  personal  liberty  and  private  property,*  which  last  must 
be  meant  to  include  the  right  now  under  discussion.  This  con- 
fusion has  probably  arisen  partly  from  a  failure  to  notice  the  very 
important  distinction  between  the  deprivation  of  a  right  and  its  vio- 
lation, which  will  be  more  fully  discussed  in  a  subsequent  chapter,^ 
but  in  relation  to  which  it  is  sufficient  to  say  here  that  all  protected 
rights  are  conclusively  presumed  to  have  a  pecuniary  value,  so  that 
the  deprivation  of  a  property  right  or  even  the  preventing  of  a  per- 
son from  acquiring  one  will  be  a  violation  of  the  right  of  unimpaired 
pecuniary  condition.  Indeed  even  a  bare  possibility  or  a  permissive 
or  &cultative  right  may  have  a  pecuniary  value  so  that,  though 
such  rights  are  incapable  of  being  violated,  the  deprivation  of  them 
may  be  a  wrong.^  Another  source  of  confusion  is  very  likely  to  be 
found  in  the  use  of  the  word  property  in  a  not  strictly  correct  sense 
to  include  almost  all  transferable  or  actually  valuable  rights,  as  will 
hereafter  be  explained.* 

It  may  perhaps  be  said  that  although  the  right  here  called  that  of 
unimpaired  pecuniary  condition  is  plainly  not  the  same  as  either  of 
the  sub-rights  described  under  the  head  of  property,  yet  it  is  a  part 
of  the  right  of  property  in  a  wider  sense  and  should  be  placed  as  a 
sub-right  under  that  head  rather  than  as  an  independent  right.  This 
brings  the  question  down  to  a  mere  matter  of  nomenclature  and 
arrangement.  But  even  on  this  ground  it  is  better  to  keep  the  two 
rights  separate.  Aside  from  the  argument  in  favor  of  this  view  to 
be  drawn  from  the  analysis  of  the  idea  of  property  in  the  full  sense 
of  that  word,  including  the  permissive  and  facultative  as  well  as  the 
protected  rights,  which  will  form  the  subject-matter  of  the  next 
chapter,  there  is  the  important  fact  that  this  right  has  duties 
specially  corresponding  to  it  which  are  largely  different  from  those 
which  correspond  to  the  right  of  property,  while  on  the  other  hand 
the  duties  corresponding  to  the  two  subdivisions  of  the  latter  right 

1 D.  a!9,  2,  26 ;  Mack.  {  339. 

'  1  Bl.  Com.  Bk.  1,  Ch.  1.    See  also  Hannam  v.  Mockett,  p.  346,  note  2. 

» See  i  626.  *  Ibid  » Ch.  XII,  Div.  II. 


THE  VARIOUS  RIGHTS  IN  DETAIL.  346 

are  in  the  main  the  same.  Therefore  it  is  almost  necessary  to  have 
some  common  name  for  the  latter  which  shall  exclude  the  former  to 
be  used  in  the  definitions  of  the  various  duties.  This  correspond- 
ence of  duties  can  be  seen  by  referring  to  the  chapter  on  Duties  Cor- 
responding to  Rights  in  Beniy  where  the  various  duties  are  described. 
Speaking  roughly,  it  may  be  said  that  the  duties  which  correspond 
to  the  right  of  unimpaired  pecuniary  condition  are  generally  duties 
not  to  act  "  maliciously  "  or  fraudulently,  while  those  which  corres- 
pond to  rights  of  property  can  be  broken  by  conduct  which  is  simply 
"negligent,"  or  are  even  many  of  them  peremptory  duties.^ 

This  distinction  is  very  clearly  brought  out  in  certain  cases  on 
trade-marks.  A  right  in  a  trade-mark  is  not  strictly  a  property  right 
ander  the  above  description,  but  it  is  a  distinct  and  separate  pro- 
tected right  of  the  kind  that  I  shall  hereafter  describe  as  ^^  abnormal 
property  rights,"*  and  is  contrasted  with  and  related  to  the  right 
of  unimpaired  pecuniary  condition  in  the  same  manner  as  true 
property  rights  are.  Now  there  are  many  cases  "in  which  the 
words  or  devices  used  are  such  as  cannot  be  adopted  as  a  legal  trade- 
mark, but  defendant  is,  with  fraudulent  intent,  so  closely  imitating 
them  as  to  injure  plaintiff,"^  and  where  in  so  doing  he  commits  a 
wrong.  Thus  in  Coffeen  v,  Bninton  *  it  was  said :  "  The  com- 
plainant has  not  obtained  a  patent  for  his  allied  invention.  Any 
other  individual  has  a  right  to  make  and  sell  the  same  medicine. 
Nor  has  the  complainant  an  exclusive  right  to  the  label.  On 
neidier  of  these  grounds  can  the  complainant  claim  an  injunction; 
bat  if  there  be  found  in  the  representations  of  the  defendant  that  his 
liniment  is  the  same  as  the  Chinese  liniment,  which  recommends  it 
to  the  public  to  the  injury  of  the  complainant,  it  may  be  ground  for 
the  equitable  interposition  of  this  court."  In  such  cases  there  is  no 
special  right  in  the  words  or  device,  the  special  duties  corresponding 
to  which  can  be  violated  without  anything  fraudulent  in  the  conduct 
of  the  wrong-doer,  but  merely  the  general  right  not  to  be  subjected 
to  pecuniary  loss,  to  which  corresponds,  among  others,  the  general 
duly  not  to  make  fraudulent  misrepresentations. 

^See  {  529,  especially  the  case  of  Anthony  v.  Slsdd,  there  cited. 

'Sabdiv.  6,  vr^ra, 

'  1  A  L.  Rev.  N.  S.  406  (June,  1880.) 

M  McLean  516,  cited  in  1  A.  L.  Bev.  N.  S.  406;  where  are  also  cited  Edlesten 
t.  Vick,  11  Hare  78 ;  Williams  v.  Spence,  25  How.  Pr.  366 ;  Binninger  r.  Wattles, 
28  Ibid.  206;  Manufacturing  Co.  v.  Hall,  61  N.  Y.  226. 
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be  valuable  though  they  turned  out  to  be  in  fact  worthless,  the 
plaintiff  had  no  remedy,  because  no  right  of  his  had  been  violated. 
There  is  also  a  line  of  cases  b^inning  with  Lamb  r.  Stone  ^  in 
which  it  has  been  decided  that  to  conspire  with  a  debtor  to  convey 
away  his  goods  in  fraud  of  his  creditors  is  not  an  actionable  wrong 
against  the  creditor,  since  the  latter  has  no  right  in  the  goods  until 
he  gets  a  lien  by  attachment  or  levy.  In  the  meantime  the  debtor 
continues  to  be  domintis,  and  can  deal  with  the.  goods  in  the  same 
manner  as  any  other  owner.  On  the  authority  of  these  cases  it  was 
held  in  Bradley  t;.  Fuller,'  that  the  plaintiff,  who  had  a  claim  against 
a  corporation  which  he  was  about  to  enforce  by  suit  and  attachment 
but  was  persuaded  by  the  false  and  fraudulent  representations  of  the 
defendant  to  forbear  a  while,  during  which  time  all  the  property  of 
the  corporation,  as  the  defendant  had  intended,  was  attached  upon 
writs  in  fiivor  of  other  creditors,  had  no  remedy  against  the  defend- 
ant, he  having  no  rights  in  the  property. 

At  first  sight  the  above  authorities  appear  to  establish  beyond  donbt 
that  not  every  deprivation  of  gain  which  a  person  would  have  made 
is  l^al  damage,  that  is,  that  the  right  of  unimpaired  pecuniary  con- 
dition does  not  cover  all  conditions  of  feet,  which  if  not  interfered 
with  would  cause  gain  to  accrue  to  a  person.  Without  going  so  fiur 
as  to  assert  the  contrary,  the  considerations  in  the  four  following 
sections  are  nevertheless  submitted  as  tending  to  show  that  those  cases 
cannot  be  relied  upon  to  establish  such  a  rule,  and  that  the  true  rale 
is  that  every  deprivation  of  gain,  even  from  the  gratuitous  bounty  of 
others,  is  a  violation  of  this  right  and  is  a  ground  of  action,  provided 
that  it  happens  as  the  proximate  consequence  of  the  breach  of  some 
duty  that  corresponds  to  the  right  of  unimpaired  pecuniary  con- 
dition. 

§  353.  The  Cases  go  on  an  Imperfect  Scheme  of  Rights.  All 
of  the  above  cited  cases  which  deny  the  right  go  on  a  confusion 
between  the  rights  of  unimpaired  pecuniary  condition  and  property. 
They  assume  that  all  legal  damage,  except  violations  of  the  right  of 
personal  security,  must  be  brought  under  the  head  of  injuries  to 
property.  They  are  based  upon  an  enumeration  of  rights  in  rem 
which  is  incomplete.  Then  in  order  to  embrace  cases  where  legal 
damage  is  undoubtedly  present  but  no  property  right  in  the  true 

1 11  Pick.  526.    See  also  Wellington  v.  Small,  3  Cosh.  145 ;  Adler  v,  Fenton,  24 
How.  407. 
>  lis  Mass.  239. 
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aense  exists,  they  are  forced  to  extend  the  idea  of  property  rights  to 
<<  property  which  an  individual  has  a  special  right  to  acquire/' 
The  conception  always  remained  somewhat  vague,  and  I  have  not 
been  able  to  find  anywhere  a  definition  of  what  is  meant  by  such  a 
'^special  right/' ^ 

However  the  true  principle  which  was  applied  in  the  case  cited — 
though  perhaps  misapplied — ^the  real  point  which  the  courts  have 
been  trying  to  get  at,  can  be  made  clear  by  turning  our  attention  to  a 
certain  difficulty  in  which  the  confusion  between  the  two  rights 
above  mentioned  necessarily  involved  the  courts,  and  the  means  to 
which  they  resorted  to  escape  from  it.     The  difficulty  was  this :  As 
has  already  been  remarked,'  the  duties  that  correspond  to  the  right 
of  unimpaired  pecuniary  condition  and  those  which  correspond  to 
the  right  of  property  are  largely  different,  and,  speaking  roughly^ 
the  former  can  in  general  only  be  broken  by  conduct  that  is  ^^  malicious'' 
or  fi^udulent,  whereas  mere  unreasonable  conduct  or  even  conduct 
defined  by  actual  definitional  consequences  only,  may  be  a  breach  of 
the  latter.      Therefore  there  are  many  acts  and  omissions  which  if 
followed    by  violations  of  property  rights  amount  to  actionable 
wrongs,  but  which    are   not  such  if   followed    by  mere   lucrum 
etuwM  without  injury  to  property.     If  I  purchase  a  chattel  from  the 
person  in  possession  and  take  it  away  with  me  and  destroy  it,  it  is  a 
tort  if  the  seller  was  not  the  owner  or  acting  under  his  authority, 
that  is,  if  any  third  person's  rights  of  property  in  the  thing  are 
mvaded,  and  this  even  though  I  act  in  perfect  good  fiuth.     But  if 
the  seller  had  a  right  to  sell  and  deliver,  there  is  no  legal  wrong  done 
even  though  some  third  person,  who  had  designed  to  purchase  the 
chattel  and  had  a  scheme  for  making  a  large  profit  by  means  of 
it,  thereby  loses  the  gains  that  he  would  otherwise  have  made.     No 
property  right  has  been  violated,  and  the  act  is  not  a  breach  of  any 
duty  that  corresponds  to  the  right  of  unimpaired  pecuniary  con- 
dition.   So  though  it  is  wrongful  to  shoot  game  actually  upon  a 
person's  land  without  his  permission,  yet  if  the  defendant  in  Keeble 
V.  Hickeringill'  had  simply  shot  the  wild  fowl  on  their  way  to  the 
plaintiff's  pond,  he  would  have  done  nothing  unlawful.     But  if 
the  right  of  unimpaired  pecuniary  condition  is  not  distinguished  from 
that  of  property  a  like  confusion  as  to  the  correspondence  of  their 
duties  will  naturally  follow.     All  the  duties  that  prptect  property 
rights  strictly  so  called — "  property  in  possession " — ^will  be  sup- 

1  See  2357.  *  See  {351.  '  See  p.  347,  note  1. 


350  RIGHTS  IN  REM. 

posed  to  correspond  to  the  other  right  also— to  the  right  in  "prop- 
erty which  an  individual  has  a  special  right  to  acquire."  Therefore 
of  course  the  courts  would  be  compelled  to  hold  that  any  condact 
which  would  be  a  legal  wrong  if  followed  by  damage  to  property 
would  also  be  a  legal  wrong  if  followed  by  any  deprivation  of  gain 
that  fell  within  the  scope  of  the  right  of  unimpaired  pecuniary  con- 
dition; and  if  this  latter  right  included  all  situations  whence  gain 
would  result^  the  practical  consequences  of  such  a  doctrine  would 
be  intolerable.  We  should  have  to  say,  for  instance,  that  if  two 
persons  see  a  piece  of  abandoned  property  lying  in  the  street  and  both 
start  at  the  same  time  to  go  and  pick  it  up,  each  trying  to  get  there 
before  the  other,  the  one  who  is  successful  commits  a  tort  against  the 
other.  To  escape  from  this  difficulty  no  way  appeared  but  to  narrow 
the  scope  of  the  right  of  unimpaired  pecuniary  condition  so  as  to  ex- 
clude all  chances  of  gain  except  where  there  were  a  "special  right" 
to  make  the  acquisition.  It  does  not  seem  to  me  therefore  that  these 
decisions  in  the  light  of  a  correct  analysis  and  classification  of  rights 
in  rem  can  have  much  weight.  If  we  discriminate  properly 
between  the  two  rights  and  assign  to  each  its  appropriate  duties,  the 
above  mentioned  difficulty  will  vanish.  It  will  not  be  necessary  to 
hold  that  every  breach  of  duty,  for  example  the  duty  in  §  412  or 
§  414,  which  if  followed  by  damage  to  a  thing  actually  owned  by 
another  would  be  an  injury  to  him,  will  have  the  same  character 
merely  because  it  ousts  him  from  a  situation  of  gain,  even  though  the 
situation  be  one  which  as  against  other  sorts  of  interferences  the  law 
would  protect.  There  will  be  no  objection  of  the  sort  above 
mentioned  to  extending  the  right  of  unimpaired  pecuniary  condition 
to  all  situations  of  pecuniary  advantage. 

§  354.  Considerations  of  Justice.  The  extension  mentioned  at 
the  end  of  the  last  section  is  one  which  it  is  eminently  desirable  to 
make,  because  otherwise  parties  will  be  deprived  of  redress  which 
in  justice  they  ought  to  have  and  gross  wrongs  will  be  committed 
with  impunity.  The  decisions  in  Hannam  t;.  Mockett,  Hutchings  f . 
Hutchings  and  Bradley  v.  Fuller,^  assuming  that  the  plaintiff  conld 
have  shown  with  sufficient  certainty  that  the  damage  which  he 
suffered  was  in  fact  due  to  the  defendant's  conduct,  were  grossly  un- 
just. In  each  of  them  the  plaintiff  was  de  facto  in  a  position  of 
pecuniary  advantage,  his  situation  was  one  of  real  and  substantial 
value ;  and  the  defendant  wantonly  and  with  intent  to  do  him  harm, 

'See  {352. 
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and  in  violation  of  a  clear  l^al  duty^  deprived  him  of  it.  It  is 
sometimes  neoessary  in  applying  l^al  rules  to  do  injustice  to  indi- 
viduals; but  where  a  rule  of  unwritten  law  is  doubtful,  the  fact  that 
its  application  is  likely  frequently  to  do  injustice  is  a  weighty  argu- 
ment against  its  existence.  It  becomes  then  necessary  to  show  in  its 
support  either  that  it  is  upheld  by  precedents  too  many  and  clear  to 
be  questioned  or  that  on  the  whole  it  does  conduce  to  justice  and  that 
it  is  not  practicable  to  define  or  limit  it  in  such  a  way  as  to  avoid  the 
hardship.  But  here  not  only  can  neither  of  these  be  shown,  but  the 
exact  contrary  of  the  latter  is  true.  If  we  distinguish  between  the 
right  of  unimpaired  pecuniary  condition  and  that  of  property,  and 
the  duties  corresponding  to  them,  the  principle  that  any  depriva- 
tion of  gain  which  would  have  been  made  is  a  violation  of  the  former 
right  is  simple,  easy  to  apply  and  leads  to  no  injustice ;  while  if  we 
reject  it  we  are  at  once  confronted  with  a  very  difficult  question  as 
to  what  deprivations  of  gain  do  violate  the  right. 

§  355.  Explanations  of  Some  Cases  on  Other  Grounds.  Some 
of  the  cases  cited  in  §  352  can  be  sustained  on  other  grounds.  Thas 
in  Lamb  v.  Stone  the  fraud  was  of  the  kind  described  in  §  270  et  seq., 
fmud  on  diird  persons,  and  is  merely  invalidating,  not  actionable, 
fraud.  Unless  there  was  such  an  intention  to  injure  the  creditor  as 
would  bring  it  under  the  duty  in  §469 — ^which  did  not  appear  and 
would  of  course  not  be  presumed — ^there  was  no  breach  of  any 
perfect  duty,  and  therefore  no  legal  wrong.  In  Simar  v,  Canaday  it 
doesnot  appear  that  there  was  any  breach  of  duty  towards  the  plain- 
tiff. The  defendant  supposed  that  the  securities  were  valuable, 
which  shows  that  his  misrepresentation  was  not  intended  to  injure 
the  phiintiff  nor  even,  so  far  as  can  be  seen,  unreasonable  from  its 
tendency  to  do  so.  Also  Lamb  v.  Stone  and  Hutchings  v,  Hutch- 
ings  were  put  in  part  upon  the  ground  of  the  remoteness  of  the 
damage,  i.  «,,  that  it  was  not  made  reasonably  certain  that  the  damage 
was  in  &ct  caused  by  the  defendant's  conduct,^  and  perhaps  may 
be  so  sustained,  as  also  Bradley  v.  Fuller. 

§356.  The  Rule  in  Slander.  The  &ct  that  in  actions  for 
slander  where  the  words  are  not  actionable  per  ae  any  pecuniary  loss, 
even  of  gratuitous  favors  from  others,  amounts  to  damage  must  be 
allowed  some  weight  here.  This  may,  as  has  been  said,'  be  explained 
by  positing  a  special^  right  of  reputation,  to  which  the  duty  not  to 
publish  such  slanders  corresponds ;  or,  without  going  so  far  as  this, 
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by  treating  the  special  rules  in  slander  as  rules  of  presompdon, 
creating  conclusive  but  highly  artificial  presumptions  that  rigfatB 
have  been  violated.  Still  if  we  can  take  the  right  of  unimpidred 
pecuniary  condition  in  the  wider  sense,  we  can  dispense  with  any 
such  special  right  or  presumptions,  and  place  the  duty  just 
mentioned  among  those  which  protect  the  general  right ;  which  con- 
duces to  simplicity. 

§  357.  The  Nature  of  the  Special  Bight  to  Acquire  Property. 
However  since  the  weight  of  authority  is  undoubtedly  in  favor  of  a 
more  limited  scope  for  the  right  of  unimpaired  pecuniary  condition, 
we  must  try  and  see  how  &r  its  limits  can  be  traced  and  where  they 
lie.  The  question  is:  What  special  right  to  acquire  property  must  a 
person  have  to  bring  his  condition  under  the  protection  of  the 
law? 

If  the  gain  is  to  come  through  the  performance  of  a  perfect  legal 
duty  owed  to  him  by  any  one  else,  that  is  undoubtedly  enough. 
Thus  to  entice  a  person  to  break  a  contract  with  the  plaintiff  is  a 
violation  of  the  latter's  rights  and  may  amount  to  an  actionable 
wrong  ;*  and  an  omission  by  an  oflSoer  to  serve  mesne  process,  whereby 
the  plaintiff  loses  his  debt,  may  also  be  such.  The  same  seems  to 
be  true  though  the  duty  owed  to  the  plaintiff  is  only  an  imperfect 
one,  as  where  the  defendant  by  fraud  prevents  a  third  person  from 
performing  for  the  plaintiff's  benefit  a  contract  which  is  invalid 
under  the  statute  of  frauds.*  How  it  would  be  if  the  contract,  not 
being  illegal,  was  absolutely  void  for  want  of  power  in  the  contract- 
ing party  to  make  it  or  of  the  prescribed  forms,  I  cannot  say. 
Suppose  the  plaintiff  had  an  agreement  Avith  a  married  woman  or  in 
England  a  verbal  agreement  for  insurance,  and  the  married  woman 
or  tlie  underwriter  was  induced  by  the  fraud  of  the  defendant  not  to 
perform,  would  the  principle  of  the  case  last  cited  be  applied  and  the 
defendant  held  liable  ?  If  so,  what  would  be  the  difference  between 
such  a  case  and  the  withholding  of  an  intended  gift  as  in  Hutchings 
V.  Hutchings?^ 

The  same  question  may  be  raised  as  to  a  purely  moral  obligation. 
Suppose  that  a  father  is  supporting  his  destitute  and  helpless  daughter 
who  is  of  full  age ;  and  he  is  induced  by  the  fraud  or  malicious  acts 
of  A,  done  with  the  intent  to  produce  such  a  result  but  not  amount- 
ing to  slander,  to  withdraw  the  support  which  he  is  morally  bound 

>  Lumley  t>.  Gye,  2  El.  &.  Bl.  216 ;  S.  C,  22  L.  J.  Q.  B.  463. 
» Benton  v.  Pratt,  2  Wend.  385.  '  See  {  352. 
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to  {bmish,  is  that  a  legal  injury  to  the  daughter  ?  Is  the  pecuniary 
benefit  which  she  would  receive  from  her  father's  performing  his 
moral  obligations  towards  her  covered  by  her  protected  right  ?  Is  it 
a  benefit  which  she  has  a  '^special  right  to  acquire''?  If  not^  the 
law  leaves  open  a  wide  door  for  the  doing  of  wanton,  malicious  and 
cruel  harm.  I  have  not  however  been  able  to  find  any  authority  on 
which  the  above  questions  can  be  answered.^ 

The  profits  which  one  would  make  from  carrying  on  any  lawful 
trade  or  occupation  are  undoubtedly  protected ; '  and  I  think  that 
the  rule  would  be  extended  to  cover  any  effort  or  labor  which  one 
makes  or  undergoes  for  the  sake  of  profit,  even  an  isolated  trans- 
action.' 

§  358.  Absolute  and  Selative  Bights.  The  principles  above  set 
forth  enable  us  to  understand  the  true  nature  of  the  often  mentioned 
difference  between  absolute  and  relative  rights.^  Thus  Mr.  Mayne 
isays :  '^  A  distinction  however  must  be  taken  here  between  what  may 
be  called  absolute  and  relative  rights.  A  man  has  an  absolute  right 
to  have  a  promise  performed,  or  to  keep  his  estate  inviolate ;  and  he 
may  sue  and  obtain  nominal  damages  for  an  infringement  of  this 
right,  although  its  maintenance  is  no  benefit  to  him,  and  its  violation 
DO  injury.  But  there  are  other  rights  which  are  merely  relative  to 
a  particular  benefit  which  the  plaintiff  is  to  reap  from  their  enjoy- 
ment The  right  and  the  benefit  are  coextensive ;  and  if  the  benefit 
is  negatived  the  right  ceases.  An  instance  of  this  nature  is  the  right 
which  every  man  has  to  the  services  of  a  public  officer.  It  is  the 
doty  of  a  sheriff  to  make  a  true  return  to  a  writ  directed  to  him, 
and  to  arrest  a  debtor  on  mesne  process.  But  this  duty  is  only 
imposed  upon  him  for  the  benefit  of  the  creditor ;  and  if  he  can  abso- 
lutely negative  the  possibility  of  any  advantage  accruing  to  the  latter 
irom  the  performance  of  his  duty,  the  plaintiff  will  not  even  be 
entitled  to  nominal  damages."^  They  also  explain  the  statement 
often  made  that  to  constitute  a  tort  there  must  be  a  breach  of  duty 
and  either  a  violation  of  a  right  or  damage  resulting.     I  shall  here- 

*See!373e<M9. 

'Ttu-leton  v,  McGawley,  Peake  205;  Kceble  v.  HickeringiU,  11  East  574,  note ; 
liogen  V.  Ri^dro  Datt,  13  Moore  P.  C.  C.  209  (reverBed  on  app.  on  the  ground 
that  DO  duty  had  been  broken) ;  Walker  r.  Cronin,  107  Mass.  555 ;  Garew  v.  Ruther- 
ford, 106  Mass.  1 ;  Add.  Torts,  ab.  ed.  13. 

'Ourington  r.  Taylor,  11  East  571 ;  Ibottson  v.  Peat,  34  L.  J.  Ex.  118;  S.  C,  3 
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after  try  to  show  that  this  statement  is  not  true,  or  at  least  that  the 
form  of  expression  is  ill  chosen ;  the  correct  rule  is  that  to  make  a 
civil  injury  there  must  be  a  breach  of  a  duty  followed  as  its  conse- 
•quence  by  a  violation  of  the  protected  right  to  which  the  duty  cor- 
responds.^ 

An  ^^  absolute  right ''  as  meant  by  Mr.  Mayne,  or  a  '^  right ''  in 
the  sense  of  the  statement  just  mentioned,  means  any  protected  right 
except  that  of  unimpaired  pecuniary  condition;  and  a  '^rehtive 
right  '^  is  the  correspondent  right  to  a  duty  that  corresponds  to  the 
last  named  protected  right.  It  will  be  noticed  that  in  the  passage 
just  quoted  Mr.  Mayne  in  attempting  to  describe  a  relative  right 
b^ns  by  stating  a  duty.  The  right  to  the  services  of  a  public 
officer  is  not  a  protected  right  m  rem  which  is  capable  of  definition 
independently  of  its  corresponding  duties,  nor  is  it  an  obligation- 
right  ; '  but  it  is  a  right  which  helps'  to  constitute  a  jural  rektion, 
the  mere  converse  side  of  the  officer's  duty  to  serve  the  writ,  a  oor^ 
respondent  right.  The  only  protected  right  in  the  case  is  that  of 
unimpaired  pecuniary  condition. 

Whenever  one  of  the  duties  that  correspond  to  this  last  right  ]» 
broken,  there  is  of  course  no  actionable  wrong  unless  and  until 
•damage  ensues.  But  there  is  a  right  violated  at  once,  namely  the 
•correspondent  right  to  the  duty,  and  this  violation  of  right  is  dis- 
tinguishable from  the  damage.  And  when  a  violation  of  any  other 
protected  right  follows  a  breach  of  duty,  since,  although  there  may 
be  a  complete  wrong  at  once,  the  damage  may  be  merely  nominal, 
lactual  damage,  if  it  occurs,  is  with  equal  ease  distinguished  from  the 
violation  of  the  right.  In  fact  there  are  four  elements  which  may 
ibe  theoretically  discerned,  that  is  to  say,  the  breadi  of  duty,  the  vio- 
lation of  the  correspondent  right,  the  violation  of  the  protected  right 
;and  the  actual  aippreciable  damage.  Now  the  theory  of  relative 
rights  springs  from  the  omission  to  notice  one  of  the  two  rightt^ 
present  and  then  assuming  that  in  the  alternative  cases  the  word 
"^^  right''  as  applied  to  the  one  that  is  noticed  denotes  an  entity  that 
Jias  the  same  relation  to  the  duty.  When  the  right  is  said  to  be 
relative,  the  violation  of  the  protected  right,  which  is  then  the  right 
<of  unimpaired  pecuniary  condition,  is  lost  sight  of  as  a  separate  de- 
ment, being  included  and  hidden  under  the  word  '' damage,"  and 
then,  since  some  right  must  be  supposed  to  be  violated,  the  corres- 
pondent right,  the  only  one  left)  is  naturally  taken  to  be  the  one. 

» Ch.  XV, Div.  I,  Sabdiv.  2.  'See  J  188. 
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Bat  as  the  violation  of  this  is  not  a  I^al  wrong,  it  is  mistakenly 
said  to  exist  as  a  right  only  relatively  to  the  damage^  or  to  the 
absence  of  damage.  But  when  the  protected  right  is  one  that  can  be 
violated  without  actual  damage^  it  then  stands  out  and  is  properly 
reoognii»ed  as  the  essential  element — in  connection  with  the  breach 
of  duty — in  the  wrong,  the  correspondent  right,  whose  violation  i.s 
really  identical  with  the  breach  of  duty  *  and  is  never  of  any  sepa- 
rate legal  importance  either  in  this  case  or  the  other,  is  overlooked, 
and  the  protected  right  is  called  absolute. 

A  somewhat  similar  analysis  would  show  the  error  of  the  state<- 
ment  that  a  tort  can  be  constituted  of  a  breach  of  duty  and  damage 
without  any  violation  of  right.  Here  too  the  violation  of  the  pro- 
tected right  of  unimpaired  pecuniary  condition  is  concealed  from 
notioe  under  the  damage  and  the  correspondent  right  also  is  not 
attended  to. 

4.  Potestative  Bights. 

§  359.  Their  Nature  in  Oeneral.  As  we  have  in  our  law  no 
general  name  for  rights  in  rem  in  the  persons  of  others,  i,  e.,  having 
persons  for  their  subjects,  I  shall  call  them  potestative  rights  or  rights 
otpotestas.  In  the  Roman  law  some  of  the  more  important  of  them 
were  connected  with  potestas. 

It  is  necessary  to  distinguish  carefully  between  the  rights  in  rem 
that  accompany  certain  personal  relations,  and  the  rights  in  personam. 
A  hnsband,  for  example,  besides  his  rights  against  his  wife,  the 
duties  corresponding  to  which  rest  upon  her  only,  has  rights  in  or  to 
her  and  against  all  the  world,  of  which  rights  she  is  the  subject. 

It  will  be  pointed  out  hereafter  how  these  rights  are  related  to 
status,  and  the  question  will  be  discussed  whether  it  will  not  be 
more  convenient  in  the  arrangement  of  the  law  to  treat  of  them  in 
connection  with  status.  But  for  our  present  purpose  we  may  most 
advantageously  examine  them  here  by  the  side  of  other  rights  m  rem 
which  they  resemble. 

The  resemblance  of  potestative  to  property  rights  is  very  close,  so 
much  so  that  the  words  commonly  used  to  denote  property  rights 
are  often  applied  to  the  former,  particularly  by  laymen.  Originally 
indeed  there  is  strong  reason  to  believe  that  the  two  were  not  dis- 
tinguished. The  further  we  go  back  towards  the  primitive  institutions 
not  only  of  the  Indo-European  race  but  of  other  civilized  races,  for 
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insta&oe,  the  Hebrews  or  the  Japanese^  the  more  clear  traces  we 
come  upon  of  a  time  when  the  'paUr  famiUaSy  the  actual  head  of  a 
&mily  or  the  man  «ut  juris  who  might  be  the  head  of  a  &mily,  was 
the  only  person  recognized  as  having  a  separate  l^al  personality 
and  l^al  duties  and  rights.  Under  him  as  its  representative  head 
was  ranged  the  family^  which  included  slaves  and  goods  equaUy  with 
wives  and  children.  The  rights  which  the  head  of  the  family  had 
in  or  over  the  whole  of  it  must  have  been  nearly  if  not  exactly  the 
same.  He  could  sell  or  put  to  death  his  child  as  freely  as  his  slave 
or  his  ox. 

Even  within  historical  times  the  form  of  testament  used  at 
Rome  was  that  of  a  sale  of  the  &mily,  the  person  who  was  to  take 
under  the  will  was  called  familicB  emptor ^  and  the  transaction  cou- 
vey  ed  rights  both  of  property  and  potedas}  As  civilization  advanced 
the  rights  which  a  man  had  in  his  wife  or  children  gradually  became 
differentiated  from  the  ownership  which  he  had  in  slaves,  cattle  and 
inanimate  things;  and  the  former  in  course  of  time  dwindled  to 
what  we  now  see  them  to  be,  though  they  still  retain  some  marks  of 
their  origin. 

Professor  Holland  divides  these  rights  into  Marital,  Parental, 
Tutelary  and  Dominical,*  Since  they  are  not  likely  to  be  con- 
founded with  any  other  rights,  and  their  natures  are  commonly  well 
understood,  I  shall  content  myself  with  very  general  descriptions 
of  them. 

§  360.  Marital  Bights.  The  rights  of  a  husband  in  his  wife  qm 
wife,  as  distinguished  from  his  rights  in  her  qua  servant,  are  to  her 
chastity  and  her  consortium, 

§  361.  Parental  Bights.  These  are  rights  to  the  custody  and 
control  of  children,  but  do  not  include  those  rights  which  a  parent 
has  as  master. 

§  362.  Tutelary  Bights.  Under  these  are  included  the  rights  of 
guardians,  committees  and  keepers  of  lunatics,  etc.,  over  the  persons 
of  their  wards ;  and  with  them,  though  not  strictly  belonging  to 
them,  often  go  rights  in  the  wards'  property. 

§  363.  Dominical  Bights.  Here,  and  not  under  rights  of 
property.  Professor  Holland  places  the  right  of  a  master  to  his  slave.' 
Happily  we  are  now  released  from  the  necessity  of  finding  a  place 
for  this  right. 

The  rights  which  a  husband  or  &ther  has  in  his  wife  or  child  gua 

>  Maine  198.  •  HoU.  112-116.  »  HoU.  1 16. 
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servant  seem  to  me  to  fall  under  this  head.  They  very  closely 
resemble  the  rights  of  a  slave-owner^  though  it  is  hardly  necessary  to 
add  that  they  are  much  more  limited  in  extent. 

The  ordinary  rights  of  a  master  in  his  servant,  a  free  hired  servant, 
Professor  Holland  seems  to  consider  as  rather  like  dominical  rights 
than  included  in  them.     He  speaks  of  them  as  **  rights  arising  out 
of  contract^' '     I  have  already  remarked  in  regard  to  such  transac- 
tions as  marriage  or  the  appointment  of  agents  that,  whether  or  not 
as  creating  obligations  between  the  parties  they  can  properly  be 
r^arded  as  contracts,  yet  as  creating  rights  in  rem  they  are  not 
such.'     The  same  is  true  of  the  employment  of  servants,  as  is  also 
evident  from  the  fact  that  the  relation  of  master  and  servant  may 
exist,  so  as  to  give  the  master  a  right  of  action  for  an  injury  to  the 
servant,  although  there  is  no  contract  between  them  at  all.*    There 
have  been  cases  where  a  &ther  has  maintained  an  action   for  the 
seduction  of  his  daughter  living  with  him  afid  performing  services 
for  him,  though  the  daughter  was  more  than  twenty-one  years  of 
age,^  and  could  not  have  had  any  action  against  her  father  or  any 
claim  on  his  estate  for  her  services.*    The  condition  of  a  free  servant 
retains  marks  of  the  time  when  servants  were  generally  slaves.     We 
have  already  seen  how  this  affects  the  power  of  a  servant  to  have 
possession  of  his  master's  goods  as  compared  with  that  of  an  agent 
over  his  principaFs.*    Like  a  wife  or  child,  or  formerly  a  slave,  a 
servant  has  a  status,  and  the  accompanying  group  of  rights  and 
duties  is  to  a  large  extent  marked  out  not  by  agreement  but  by  rules 
of  law,  though  they  may  to  some  extent  be  modified  by  agreement. 
Into  such  conditions  persons  are  sometimes  put  without  their  own 
consent,  as  is  true  of  a  child  and  was  formerly  true  of  a  person  bom 
a  slave,  or  captured  in  war  and  reduced  to  slavery,  and  sometimes 
they  enter  them  voluntarily  by  a  juristic  act  as  wives  and  most  hired 
servantB  do.     In  the  latter  case,  and  especially  if,  as  is  true  of  master 
and  servant,  the  parties  may  by  agreement  modify  as  between  them- 
selves the  usual  terms  of  the  relation,  the  transaction  if  it  creates 

*HoU.lI7.  «SeeJ179. 
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any  obligatioiis  at  all,  may  be  classed  among  contracts,  and  the  lesalt- 
ing  obligations  said  to  arise  ex  coTdrcustu.  Bat  the  authorities  already 
cited  ^  show  that  the  power  to  alter  goes  so  far  that  all  the  obliga- 
tions may  be  stricken  out  and  only  the  rights  m  rem  remain.  In 
this  case,  although  the  relation  is  still  constituted  by  mutual  agree* 
ment,  there  is  no  contract  It  is  plain  then  that  as  to  third  persons, 
that  is,  as  to  the  rights  in  rem,  it  makes  no  difference  at  all  how  the 
servant  got  into  the  position  of  servant,  whether  voluntarily  or 
involuntarily,  and  if  the  former,  whether  there  was  a  contract 
between  him  and  his  master  or  not.  Therefore  I  include  among 
dominical  rights  all  a  master's  rights  in  rem  in  his  servant,  whether 
the  latter  be  a  hired  servant  or  one  who  has  become  a  servant  by 
marriage,  birth  or  otherwise. 

The  master  has  rights  in  the  personal  liberty,  bodily  and  mental 
.'iecurity  and  perhaps  the  reputation^  of  his  servant  similar  to  the 
:jervant's  own  rights,* so  &r  as  the  preservation  unimpaired  of  the 
protected  conditions  of  fact  are  necessary  to  enable  the  servant  to 
render  to  the  master  his  or  her  proper  services.  '^  If  any  servant  be 
beat,  the  master  shall  not  have  an  action  unless  the  battery  is  so 
great  that  by  reason  thereof  he  loses  the  services  of  his  servant ;  but 
the  servant  himself  for  every  small  battery  shall  have  an  action."' 
At  the  same  time  the  &ct  that  trespass  will  lie  in  fiivor  of  the  master 
for  a  bodily  injury  to  the  servant*  shows  that  it  is  not  the  "services," 
an  immaterial  thing,  but  the  body  of  the  servant  that  is  the  subject 
of  the  right.  This  appears  to  be  the  exteht  of  the  rights  m  rem 
of  a  master  as  such.  Enticing  away  a  servant  is  not  a  wrong  unless 
either  a  violation  of  marital,  parental  or  tutelary  rights  takes  plaoe^ 
or  the  servant  was  under  some  obligation  to  remain,^  in  which  last 
case  the  rules  of  liability  are  not  peculiar  to  the  relation  of  master 
and  servant  but  apply  to  the  inducing  another  to  violate  his  obliga* 
tions  generally,  or,  the  act  being  fraudulent  or  malicious,  actual 
damage  results  and  there  is  a  violation  of  the  general  right  of  unim- 
paired pecuniary  condition.* 

§  364.  Bights  in  the  Property  of  Suligeot  Persona.   The  rights 

^  See  p.  357,  note  3. 

'Riding  v.  Smith,  45  L.  J.  Exch.  281 ;  S.  C^  1  Exch.  Diy.  91. 

'  Marys's  Case,  5  Co.  Rep.  113. 

*  Chamberlain  t*.  Hazelwood,  9  L.  J.  Ex.  87 ;  S.  C,  5  M.  &  W.  515. 

^Boston  Glass  Manufiictory  v,  Biuney,  4  Pick.  425. 

«  Widker  V,  Cronin,  107  Mttn.  555. 
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which  one  has  in  the  property  of  persons  subject  to  him  are  not 
riirhts  of  poUgtoA  but  of  property.      They  differ  from  ris^hts  of 

to  potestative  rights  and  also  generally  in  their  dispositive  &cts. 
Sometimes  they  also  differ  in  their  contents. 

§365.  Bight  of  a  Creditor  to  his  Judgment  Debtor.  A  creditor 
who  has  his  debtor  in  prison  seems  to  have  a  right  in  his  person 
which  probably  should  be  classed  among  dominical  rights.  And 
although  generally  no  action  lies  against  an  officer  for  omitting  to 
serve  process  in  civil  cases  if  it  appears  that  no  damage  has  thereby 
been  caused,  that  is,  the  duties  of  officers  correspond  to  the  right  of 
unimpaired  pecuniary  condition  only,  yet  in  Clifton  r.  Hooper  ^  a 
sheriff  was  held  liable  for  omitting  to  arrest  a  debtor  on  a  ca.  8a., 
notwithstanding  the  jury  found  expressly  that  there  was  no  damage, 
on  the  ground  that  ^^  the  plaintiff  had  a  right  to  the  body  of  the 
d^tor  all  the  time  he  was  untaken  by  the  sheriff's  de&ult''  This 
implies  that  when  execution  against  the  body  can  be  had  there  is  a 
8pe(dal  right  in  rem  to  which,  as  well  as  to  the  right  of  unimpaired 
pecuniary  condition,  the  sheriff's  duties  correspond.  But  to  this 
right,  if  there  really  is  such  a  one,  no  duties  correspond,  I  think, 
except  these.  Therefore,  whenever  potestative  or  dominical  rights 
generally  are  spoken  of  hereafter  in  relation  to  their  correspondence 
with  duties,  this  right  must  be  understood  to  be  excluded. 

5.  Abnobmai.  Pbopebty  Rights  in  bem. 

§366.  In  Oeneral.  There  are  a  considerable  number  of  rights, 
which  are  usually  called  in  a  certain  loose  sense  property,  but  which 
are  different  from  true  property  rights.  They  &11  within  the  class 
which  will  be  denominated  in  the  next  chapter  abnormal  property 
rights.  Some  of  them  are  protected  rights  in  rem,  and  therefore 
properly  fidl  to  be  discussed  here.  Many  have  special  duties  corres- 
ponding to  them  that  correspond  to  no  other  rights.  Such  duties 
are  usually  defined  by  definitional  consequences  that  are  the  same  as 
those  consequences  which  are  violative  of  the  right,  and  then,  as  in 
the  case  of  obligations,  it  becomes  difficult  to  distinguish  the  pro- 
tected from  the  correspondent  right. 

§  367.  Monopolies.  The  word  monopoly  is  here  used,  not  in  any 
dTslogistic  sense,  to  include  such    rights   as   patents,   copyrights, 

>14L.  J.  Q.  B.1 ;  a  C,  6  Q.  B.  468. 
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rights  in  trade-marks/  etc.  These  are  protected  rights  in  rem  whose 
.contents^  too  various  to  be  described  here  in  detail,  consist  in  certain 
n^ative  conditions  of  &ct,  the  non-existence  of  things  of  cntain 
kinds  in  certain  relations. 

§  368.  Franchises  and  OfSioeB.  These  are  not  protected  righted 
simply.  Usually  they  are  complex  legal  states  of  which  the  most 
conspicuous  element  is  either  a  permissive  right,  a  special  permission 
to  do  acts  which  are  forbidden  or  to  omit  acts  which  are  com- 
manded to  persons  generally,  as  a  right  to  build  and  maintam  a 
bridge  across  a  navigable  river,  or  some  power  or  capacity  of  a  pe- 
culiar sort,  so  that  it  becomes  legally  possible  for  the  person  having 
it  to  do  acts  which  are  legally  impossible  for  others,  as,  for  example, 
to  act  as  a  corporation. 

But  to  these  permissive  rights  and  capacities  are  usually  attached 
protected  rights  of  various  sorts,  forming  with  them  indissoluble 
combinations.  These  protected  rights  are  often  such  as  may  exist 
independently  out  of  such  combinations.  They  may  then  be  mo- 
nopolies, as  when  a  bridge  company  has  a  right  that  no  other  bridge 
shall  be  erected  within  a  certain  distance  up  or  down  stream  from 
its  bridge,  or  they  may  be  mere  obligations,  rights  in  personam^ 
which  i  think  is  the  nature  of  the  protected  right  of  a  shareholder  in 
a  corporation  as  such,  for  which  reason  I  do  not  in  this  diapter 
speak  of  property,  so  called,  in  stocks. 

On  the  other  hand  the  protected  rights  are  sometimes  of  a  spedai 
kind  that  are  not  found  by  themselves.  Among  these  are  varioa8 
political  rights,  corresponding  for  the  most  part  to  duties  imposed 
upon  public  officers,  the  discussion  of  which  more  properly  belongs 
with  that  of  public  law  or  the  jiLS  peraonarum.  Thus  the  right  to 
vote  unquestionably  includes  a  protected  right,  as  well  as  a  special 
capacity ;  ^  and  so  does  the  l^al  state  which  pertains  to  a  person 
who  has  been  duly  appointed  to  a  public,  or  even  a  corporate 
office,  since  duties  are  imposed  upon  others  with  r^rd  to  it 
which  are  enforceable  by  mandamua  or  quo  warranto,  and  sometimes 
in  other  ways.  The  rights  which  the  proprietor  of  a  market  has 
that  goods  on  their  way  to  the  market  shall  not  be  stopped  are  pecu- 

1  The  Leather  Qoth  Co.  v.  The  American  Leather  Qoth  Co.,  33  L.  J.  Ch.  149 ;  S. 
C^  4  DeG.  J.  AS.  137;  S.C.  inH.L.36L.  J.Ch.  63;  S.C.,  11  H.L.Ca8.523;  Singer 
ManofacturiDg  Co.  v.  Wilson,  45  L.  J.  Ch.  490 ;  S.  C.  in  H.  L.  47  L.  J.  Ch.  481 ; 
lAidlow  &  Jenkyns  on  Trade-marks,  Ch.  III. 

'  ABhby  V.  White,  Lord  Bay.  938;  S.  C,  1  S.  L.  G.  251. 
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liar  to  that  franchise.  I  shall  not  attempt  to  define  the  precise  con- 
tent of  any  of  these  special  protected  rights,  which  are  very  diverse; 
it  is  enough  to  have  pointed  out  their  general  nature. 

§369.  The  Bight  to  Trade.  The  right  to  carry  on  any  law- 
ful trade  or  profession,  subject  to  certain  limitations  not  important 
for  our  present  purpose,  or  to  do  any  lawful  act  with  a  view  to 
profit  is  often  named  among  ^^  absolute  rights.'^  ^  But  it  may  be 
questioned  whether  any  such  right  exists  as  a  separate  protected 
right.  Any  actual  deprivation  of  gain  through  being  prevented 
irom  doing  such  acts  would  be  a  violation  of  the  right  of  unim- 
paired pecuniary  condition  ;*  and  this  right,  together  with  those  of 
personal  security  and  property,  seem  to  cover  all  the  necessary 
ground.  If  there  is  a  distinct  substantive  right  of  this  kind,  then 
an  unlawful  interference  with  a  man's  trade  will  be  an  actionable 
wrong  although  no  actual  damage  results.  There  is  doubtless  a 
prima  facie  presumption  of  damage  in  case  of  such  interference;^ 
but  to  enable  us  to  say  that  there  is  a  separate  protected  right  of 
trade  the  presumption  must  in  all  cases  be  conclusive.  I  have  not 
found  any  decision  expressly  upon  this  point.  However  even  the 
existence  of  a  conclusive  presumption  would  not  perhaps  fully  settle 
the  question.  If  there  is  such  a  right,  it  has  precisely  the  same 
duties  corresponding  to  it  as  the  right  of  unimpaired  pecuniar^' 
ooodition ;  and  therefore  it  might  be  more  convenient  to  treat  the 
presumption  as  a  mere  rule  of  evidence  sufficient  to  bring  the  case 
under  the  more  general  right.  For  these  reasons  I  shall  hereafter 
assume  that  there  is  no  such  special  right. 

§  370.  Sundry  Supposed  Bights.  The  good-will  of  a  business 
does  not  seem  to  be  a  right  in  rem.  When  a  good- will  is  sold  the 
vendor  comes  under  certain  duties  to  the  vendee,  who  acquires 
rights  against  him.  But  there  are  obligations  growing  out  of  the 
contract.  If  a  good-will  is  a  right  in  rem,  it  must  be  a  right  which 
existed  in  the  vendor  previously,  and  to  which  duties  on  the  part 
of  others  corresponded ;  that  is,  we  must  say  that  a  person  carrying 
on  a  trade  has  as  such  some  special  protected  right,  which  persons 
in  general  do  not  have,  and  which  he  can  assign.  But  the  only 
duties  that  can  be  supposed  to  correspond  to  this  right  are  duties 
not  to  use  the  trade-name  or  firm-name  to  deceive  others.     The 

'Add.  Torts  11 ;  HolL  120.  *  See  {  357. 

*8tore7  v.  Challanda,  S  G.  A  P.  234;  Thompmn  v.  Winchester,  19  Pick.  214; 
T^Ieton  9.  M'Gawley,  Peake  205. 
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breach  of  theee  duties  is  fraud ;  and  like  other  duties  not  to  oommit 
fraud  they  correspond  to  the  right  of  unimpaired  pecuniary  condi- 
tion.    Their  breach  is  only  actionable  so  far  as  it  produces  actual 
damage,  or  is  only  preventable  by  injunction  on  the  ground  that  it 
tends  to  produce  actual  damage.     What  is  called  a  good-will,  there- 
fore, so  far  as  it  consists  of  rights  at  all,  is  a  legal  state  of  variable 
composition,  usually  comprising  permissive  rights  to  employ  the  old 
firm  or  trade-name  to  some  extent,  and  sometimes  other  rights  of 
the  nature  of  licenses,  such  as  rights  to  use  trade  secrets,  trade- 
marks, patents,  etc.,  to  which  various  protected  rights  in  rem  of 
some  of  the  kinds  heretofore  described  may  be  attached,  as  where 
patents  and  similar  rights  are  not  only  licensed  to  be  used  but  are 
actually  assigned,  or  where  the  lease  of  the  premises  is  included. 
With  these  the  debfcs  due  to  the  old  business  may  be  transferred. 
But  there  is  no  protected  right  in  rem  peculiar  to  a  good-will. 

It  has  been  held  that  there  is  a  property  right  in  a  telegraphic 
message ;  not  merely  in  the  written  paper^  but  in  the  immaterial 
message.  This  conception  has  been  resorted  to  in  order  to  find  a 
ground  for  holding  the  telegraph  company  liable  to  the  receiver  of 
the  message  for  a  n^ligent  misdelivery.^  But  the  weight  of  aa- 
thority  is  against  this,^  and  it  appears  unsustainable  on  prindple. 
It  implies,  not  of  course  that  this  is  a  true  property  right,  but  that 
some  condition  of  &ct  connected  with  the  sending  and  delivery  of  the 
message — it  is  hard  to  say  exactly  what  the  content  of  such  a  right 
would  be — ^is  protected  by  the  law,  of  and  for  itself,  so  that  at  least 
nominal  damages  could  be  recovered  for  its  violation  independeatlj 
of  any  actual  pecuniary  loss,  by  the  imposition  of  duties ;  I  suppose 
by  a  set  of  duties  resembling  as  nearly  as  the  nature  of  the  case 
admits  those  that  correspond  to  the  right  of  property.  But  die 
right  of  action  for  the  negligent  misdelivery  of  a  telegraphic  mes- 
sage, if  there  is  any  such  right  that  does  not  arise  merely  firom  a 
breach  of  contract,  is  dependent  upon  the  presence  of  actual  damage ; 
that  is,  the  only  protected  right  is  the  right  of  unimpaired  pecuniaiy 
condition. 

The  above  instances  of  so-called  protected  rights  which  are  not 

'See  Playford  ©.United  Kingdom  Tol.  Co,  38  L.  J.Q.B.249;  8.0,  L.  B.4 
Q.  B.  706.    In  this  case  the  view  in  question  was  rejected. 

*See  last  note.  Also  Dickson  v.  Beater's  Tel.  Co,  46  L.  J.  C.  P.  197;  &C^  2 
Com.  P.  Div.  62;  6.  C,  on  app.,  47  L.  J.  C.  P.  1 ;  a  C,  3  CdnuP.  Dit.  1;  SchouJ. 
Bail.  243,  note. 
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really  such^  are  given  merely  as  illustrations.  Many  others  are  to 
be  met  with  where  the  supposed  protected  right  in  rem  will  be  found 
upon  analysis  to  be  resolvable  into  other  elements,  permissive  rights, 
obligations,  correspondent  rights,  facultative  rights  or  capacities,  the 
true  protected  right,  when  there  is  one,  being  generally  that  of  un- 
impaired pecuniary  condition. 

6.  Statutory  and  Special  Rights. 

§  371.  In  Gtoneral.  Besides  the  rights  in  rem  above  described 
there  are  others  which  are  created  by  the  peculiar  local  laws,  and 
especially  by  statutes,  of  particular  jurisdictions,  which  cannot  be 
eDomerated  here. 

§  372.  Statutes  Creating  Bights  or  Duties.  But  it  is  proper  to 
call  attention  to  the  difference  between  statutes  which  create  new 
protected  rights  and  those  which  merely  impose  new  duties  for  the 
more  perfect  protection  of  rights  existing  independently  of  the 
statute.  Statutes  requiring  railroad  companies  to  fence  their  lines, 
80  fiur  as  fidlure  to  comply  gives  rise  to  a  private  action,  are  gen- 
erally, I  suppose,  of  the  latter  sort  The  new  duty  is  merely  in- 
tended to  protect  persons  and  property,  and  a  violation  of  some 
rif^t  of  security,  property  or  potestas  is  necessary  to  complete  the 
cause  of  action.  But  it  has  been  held  in  Michigan  that  under  a 
^^  civil  damage  act "  making  liquor-sellers  responsible  for  the  harmful 
ooQsequences  of  their  trade,  a  wife  may  recover  damages  for  mental 
suffering  caused  by  her  husband's  drunkenness ;  ^  and  in  Missouri 
damages  have  been  given  to  a  parent,  under  the  provisions  of  a 
statute,  for  pain  of  mind  caused  by  the  loss  of  a  child  killed  by  the 
defendant's  negligence.^  If  these  constructions  of  the  statutes  are 
correct,  the  acts  must  be  taken  to  create  new  rights  of  mental 
security. 

§  373.  Iiord  Campbell's  Aot  and  flimilar  Statutes.  However 
great  and  dear  the  utility  and  justice  of  statutes  giving  actions  for 
compensation  for  injuries  resulting  in  death,  it  would  have  been  some- 
what difficult  to  find  a  theoretical  basis  for  them.  But  apparently 
no  dear  appreciation  ever  existed  in  the  minds  of  the  enactors  of 
tkem  of  the  necessity  of  doing  this,  and  their  language  was  left  with- 
out any  certain  meaning  as  to  several  matters  of  great  importance. 
The  result  has  been  that,  the  statutes  of  different  jurisdictions  vary- 
ing somewhat  in  their  phraseology  and  the  courta  apparently  being 

Friend  «.  Dnnka^  37  Mich.  26.  '  Owen  v.  Brockschmidt,  54  Mo.  285. 


364  RIGHTS  IN  REM. 

governed  by  somewhat  different  principles  in  construing  them,  the 
decisions  are  not  entirely  harmonious. 

Several  views  are  possible  as  to  the  effect  of  these  statutes  in 
creating  rights  and  duties. 

1.  It  may  be  considered  that  they  simply  enlarge  the  ordinan* 
right  of  bodily  security,  making  it  include  a  right  to  life  whidi  at 
common  law  it  does  not,  as  we  have  seen,  include,^  and  create  no 
new  duties  at  all — since  they  usually  provide  that  no  action  shall  lie 
unless  the  conduct  that  causes  death  would  have  been  a  wrong 
against  the  deceased  for  which  he  could  have  sued  had  the  conse- 
quences amounted  merely  to  bodily  harm  instead  of  death.  On  this 
theory  the  right  of  action  becomes  complete  during  the  lifetime 
of  the  person  killed,  in  the  interval  between  the  injury  and  the  death 
— the  death  being  merely  in  the  nature  of  additional  damage  aggra- 
vating the  old  cause  of  action  but  not  giving  a  new  one;^  and  the 
personal  representative,  in  whose  name  the  action  is  usually  required 
to  be  brought,  simply  succeeds  to  this  as  to  other  rights  of  acdon 
belonging  to  the  deceased.  The  provision  often  inserted  in  the 
statute  that  the  damages  recovered  shall  not  become  assets  for  the 
benefit  of  creditors  but  shall  go  to  certain  specified  persons,  such  as 
the  surviving  husband  or  wife  or  the  next  of  kin  of  the  person 
killed,  and  that  the  amount  of  such  damages  shall  not  exceed  the 
pecuniary  loss  caused  to  the  beneficiaries,  must  then  be  looked  upon 
as  not  intended  to  bear  upon  the  nature  of  the  protected  right  vio- 
lated, but  as  peculiar  rules  for  the  distribution  of  the  estate  of  a 
decedent  or  for  fixing  the  measure  of  damages. 

2.  Or  we  may  say,  remembering  that  though  the  natural  person 
is  dead  the  persona  survives,'  that  the  statute  gives  a  new  sub-right 
of  personal  security,  a  right  of  life,  to  which  the  same  duties  corres- 
pond as  to  the  ordinary  right  of  bodily  security.  Then  the  right 
is  not  violated  until  death  occurs,  and  the  right  of  action  for  the  vio- 
lation of  it  never  belonged  to  the  natural  person  at  all,  but  arises  in 
&vor  of  his  surviving  persona  as  soon  as  he  dies.  The  other  parts 
of  the  statute  would  be  explained  as  above. 

3.  The  statutes  may  be  r^arded  as  creating  potestative  rights  in 
the  beneficiaries,  so  that  they  have  a  vested  interest  in  the  life  of  the 
person  killed.  Here  also  there  would  be  no  new  duties  imposed,  the 
new  rights  being  protected  by  the  same  duties  as  the  deceased  person's 
right  of  bodily  security.     The  requirement  that  the  action  be  brought 

>See2dd9.  >6ee{666.  ' See  {  83,  ee 009. 
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in  the  name  of  the  personal  representative,  if  this  is  required,  would 
then  have  to  be  viewed  as  a  mere  arbitrary  rule,  which  the  l^islature, 
in  the  plenitude  of  its  power  to  make  such  laws  as  it  sees  fit,  whether 
consistent  with  previously  established  principles  or  not,  and  with  the 
parpose  of  preventing  a  multiplicity  of  actions,  had  seen  fit  to  make, 
whereby,  contrary  to  the  general  rule,  the  secondary  right  of  action 
for  this  peculiar  kind  of  wrong  instead  of  arising  in  fiivor  of  the 
persons  injured  is  vested  in  a  trustee  for  their  benefit.  This  would 
bear  some  analogy  to  the  practice  in  equity  where  a  large  number  of 
persons  are  similarly  interested  in  the  subject-matter  of  a  suit,  of 
allowing  one  or  more  to  sue  on  behalf  of  the  rest. 

4.  Or  the  primary  potestative  right  in  the  life  of  the  deceased 
may  possibly,  though  the  conception  is  a  strained  one,  be  considered 
as  given  by  relation  back  to  the  personal  representative  in  trust  for 
the  beneficiaries.  This  would  avoid  the  incongruity  of  supposing 
the  secondary  right  of  action  to  be  vested  in  a  person  who  never  had 
the  primary  right  which  has  been  violated,  and  is  not  the  successor 
of  any  one  who  had  it. 

5.  It  may  be  that  these  acts  should  be  understood  as  conferring 
no  new  rights  at  all,  but  as  creating  new  duties  corresponding  to  the 
right  of  unimpaired  pecuniary  condition  of  the  beneficiaries.  That 
is,  the  death  of  the  person  killed  should  be  taken  to  be  not  in  itself 
a  violation  of  any  right  but  merely  the  definitional  consequence  of 
the  new  duty,  the  violation  of  right  consisting  in  the  resulting  depri- 
vation of  benefits  having  a  pecuniary  value  which  the  beneficiaries 
might  have  derived  from  his  continuance  in  life.  The  duty  might 
be  described  as  a  duty  not  to  actually  cause  the  death  of  a  person  by 
any  act  or  omission  which  is  a  breach  of  any  duty  that  corresponds 
to  his  right  of  bodily  security.  The  bringing  the  suit  in  the  name 
of  the  personal  representative  would  be  explained  as  in  "3" 
above. 

6.  If  the  narrower  view  of  the  nature  of  the  right  of  unimpaired 
peconiary  condition  explained  in  §§352-357,  which  would  exclude 
from  its  scope  such  contingent  gains  as  those  of  the  beneficiaries 
under  these  statutes,  is  adopted,  then  we  may  suppose  that  the  stat- 
ute, besides  the  new  duties  last  mentioned,  gives  rise  also  to  a  new 
and  wider  right  of  pecuniary  condition,  to  which  those  new  duties 
and  those  only  correspond.  Therefore  it  appears  that  the  class  of 
cases  with  which  we  are  now  concerned  do  not  throw  any  light  on 
the  nature  of  the  ordinary  right  of  unimpaired  pecuniary  condition. 
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Since  they  trndonbtedly  introduce  some  new  prindple  into  the 
laW;  we  cannot  say  with  which  of  the  two  views  presented  of  the 
nature  of  that  right  they  harmonize  the  better. 

§  374.  Disoussion  of  the  Above  Theories.  Each  of  those  theories 
explains  and  finds  support  in  the  wording  of  some  of  the  statutes  or 
certain  of  the  decided  cases,  but  each  is  open  to  serious  objections 
The  fact,  when  it  is  so,  that  the  action  must  be  brought  in  the  name 
of  the  personal  representative  of  the  deceased  favors  the  view  that 
the  wrong  is  regarded  as  done  to  his  peraoruiy  either  before  or  after 
the  death  of  the  natural  person,  that  the  right  violated  is  some  sort 
of  a  right  of  personal  security  of  his.  The  explanation  given  under 
'*  3  "  in  the  last  section  of  the  nature  of  the  representative's  right 
to  sue  is  not  entirely  satisfactory;  it  is  opposed  to  the  analogies  of 
other  classes  of  cases.  And  the  view  set  forth  in  "  4,"  that  there 
may  be  a  primary  potestative  right  by  relation  in  the  personal  rep- 
resentative as  trustee  is  very  fiir  fetched  indeed. 

The  theory  that  the  right  violated  is  really  the  deceased's  ri^t  of 
personal  security  is  strongly  supported  by  decisions  to  the  effect  that 
if  death  is  instantaneous,  so  that  no  action  for  the  pain  and  sufifering 
could  have  been  maintained  by  the  deceased  or  his  representative/ 
or  if  the  deceased  has  already  obtained  compensation  during  his  life,^ 
no  action  will  lie  under  the  statute.  It  is  said :  ^^  The  foundation 
of  any  action  of  this  kind  is  in  the  injury,  which  caused  the 
death,  and  not  merely  in  the  fiu2t  of  death  itself.  If  therefore,  an 
injured  person  makes  a  settlement  with  the  person  by  whose  fault  he 
was  injured,  and  releases  his  claim,  his  representatives  cannot 
maintain  any  action  upon  his  subsequent  death,  resulting  from  the 
injury  thus  compounded."  *  In  like  manner,  although  the  contribu- 
tory n^ligence  of  the  decedent  is .  a  bar  to  the  action — ^under  the 
language  of  the  statute  irrespectively  of  any  question  as  to  the  nature 
of  the  rights  created — it  has  been  asserted  that  the  contributory  n^- 
ligence  of  the  beneficiaries  is  not,  "for  they  are  in  effect  only 
assignees  of  decedent's  claim."  *     So  "  it  has  been  held  in  Kentuokr 

1  Kearney  v.  Boston  &  Worcester  B.  B.  Co^  9  Cush.  108 ;  Hollenbeck  r.  Berkshire 
R.  R.  Co^  9  Cush.  478 ;  Bancroft  r.  Boston  <&  Worcester  B.  R.  Co.,  11  Allen,  34; 
State  V,  Maine  Cent.  B.  R.  Co.,  60  Me.  490 ;  State  v.  Grand  Trank  Rj.  Co.,  61  Me; 
114. 

'Read v.  Great  East.  Rj.  Co.,  L.  R.  3  Q.  B.556;  Dibble  v.  N.  Y.  &  Erie  B.B.Gi)^ 
Barb.  183 ;  cited,  23  N.  Y.  484. 

'  Shear.  &  Redf.  {  229 ;  citing  cases  in  note  2,  supra, 

«Shear.ARedf.{302. 
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that  an  action  for  the  loss  of  the  life  will  bar  an  action  by  his 
personal  representative  for  the  mental  and  bodily  suffering  before 
[the  decedent's]  death^  caused  by  the  same  acts  or  negligence  which 
caused  his  death.^  And  a  father,  as  administrator  under  the  statute, 
may  recover  damages  for  the  death  of  his  infant  son,  where  the  re* 
oovery  is  for  his  exclusive  benefit,  and  he  may  proceed  for  and 
reoover  his  whole  damages,  including  the  loss  of  his  son's  services 
during  minority.  But  the  recovery  will  be  a  bar  to  another  action 
by  the  father,  as  such,  it  being  assumed  that  he  has  a  right  of  action 
independent  of  the  statute.'' '  The  fact  that  two  distinct  rights  of 
action  in  the  personal  representative,  one  for  the  loss  and  suffer- 
ing resulting  to  the  decedent  in  his  lifetime  from  the  injury  and  the 
other  under  the  statute  for  damage  occasioned  by  his  death,  are  often 
allowed  to  exist,*  seems  to  be  opposed  to  the  theory  in  "  1 "  but  not 
to  that  in  ^^2."  The  converse  is  true,  I  think,  of  the  cases  that  hold 
that  an  action  will  lie  for  an  instantaneous  killing.^  Some  of  the 
decisions  on  the  application  of  the  statute  of  limitations  to  this  class 
of  injuries  go  distinctly  upon  the  theory  that  the  wrong  is  done  to  the 
l^arsona  of  the  deceased.  In  Fowlkes  r.  Nashville,  etc.,  R.  R.  Co.* 
the  court  says :  "  Where  the  injured  party  lives  a  time  after  the 
iojuiy,  he  has  a  right  of  action  without  the  statute.  If  an  action  be 
brought  by  the  party  himself,  and  he  then  dies  of  the  injury 
before  judgment,  the  effect  of  the  statute  is  to  prevent  an  abatement, 
and  allow  the  case  to  proceed  notwithstanding  the  death ;  but  not  on 
aooonnt  of  the  death.  The  cause  of  action  was  the  injury.  And  in 
such  cases,  the  action,  after  the  death,  is  prosecuted  for  the  same 
caode  for  which  it  was  brought,  and  is  the  same  action.  In  cases 
where  no  action  is  brought  by  the  injured  party  himself,  the  statute 
allows  the  action  to  be  brought  by  the  representative.  This  could 
not  have  been  done  at  the  common  law,  and  it  is  therefore,  in  this 

'Hansford's  Admx.  v.  Payne,  11  Bash  380;  Conner's  Admz.  v.  Paul,  12  Bush 
144 ;  see  also  Ljnch  v.  Davis,  12  How.  Pr.  323. 

»2  Thomp.  Negl.  1285;  citing  McGovem  v.  N.  Y.,  etc.,  R.  K  Co.,  67  N.  Y. 
417, 

'2Tliompi  Negl.  1285;  Needham  v.  Grand  Trunk  By.  Co.,  38  Vt.  294;  Barley 
9.  Chicago,  etc,  R.  R.  Co.,  4  Bias.  430 ;  Procter  v.  Hannibal,  etc.,  R.  R.  Co.,  64  Mo. 
112, 122. 

*  Murphy  v,  N.  Y.  &  N.  H.  R.  R.  Co.,  29  Conn.  496 ;  S.  C,  30  Conn.  184 ;  Brown  i\ 
BuflWo,  etc,  R.  R.  Co.,  22  N.  Y.  191 ;  NaahviUe,  etc.,  R.  R.  Co.  v.  Prince,  2  Heisk. 
580;  Fowlkes  v,  NashviUe,  etc.,  R.  R.  Co.,  9  Heisk.  829. 

*  9  Heisk.  829. 
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aense,  a  new  and  statutory  action.  But  it  is  brought  for  the  same 
cause  as  if  the  injured  party  had  himself  brought  the  action."  In 
Iowa  also  it  is  held  that  'Hhe  cause  of  action  survives,  not  accrues,  to 
the  personal  representative.* 

On  the  other  hand  the  English  statute  provides  that,  if  there  is  no 
personal  representative  or  no  action  is  brought  in  his  name  within 
six  months,  it  may  be  brought  in  the  name  of  the  beneficiaries;'  and 
in  some  of  the  United  States  various  persons  other  than  the  personal 
representative  are  allowed  to  sue.*  This  seems  to  imply  that  the 
beneficiaries  are  the  persons  whose  rights  have  been  violated;  and 
the  limitation  of  the  damages  to  the  amount  of  the  pecuniary  loss 
Hufiered  by  the  beneficiaries,  the  exclusion  of  the  creditors  of  the 
decedent  from  sharing  in  the  fund  and  the  refusal  to  the  deceased 
of  the  power  of  disposing  of  it  by  will,*  point  to  the  same  con- 
clusion. 

The  general  rule  is  that  only  pecuniary  damage  can  be  compensated 
for  and  nothing  given  by  way  of  sdaiium.^  That  is  consistent  with 
any  theory.  But  there  are  cases  that  hold  the  contrary,  and  allow 
damages  to  be  given  for  wounded  feelings.^  This  appears  to  me 
entirely  irreconcilable  with  saying  that  the  only  right  violated  is 
8ome  right  of  security  of  the  decedent's ;  and  so  are  the  decisions 
which  permit  compensation  for  medical  attendance  and  funeral  ex- 
})enses,  not  paid  by  the  decedent  himself  or  falling  upon  his  estate, 
to  be  recovered.^  Moreover  we  find  such  expressions  as  that  "the 
personal  representative  brings  the  action,  not  in  the  right  of  the 
estate,  but  as  a  trustee  for  the  distributees."  ® 

On  the  whole,  I  do  not  find  any  general  theory  clearly  and  oon- 
.sistently  developed  in  the  authorities  as  to  whether  these  statutes 
create  rights  or  duties  or  both,  and  if  rights,  what  kind  of  rights  and 
in  whom  vested.  Nor  do  I  care  to  put  before  the  reader  any 
.speculations  of  my  own  on  the  subject  Perhaps  different  statutes 
will  have  to  be  explained  on  different  theories. 

'  Sheiman  v.  Weetem  Stage  Co.,  24  Iowa  515. 

2  27  &  28  Vict  c.  95.  »2  Thomp.  Negl.  12^4. 

'  Railroad  Go.  v.  Barron,  5  Wall.  90. 

s  2  Thomp.  Negl.  1289. 

'Ford  V.  Monroe,  20  Wend.  210;  Owen  v.  Brocksohmidt,  54  Ma  285. 

^See  2  Tiiomp.  Negl.  1293. 

^2  Thomp.  N^l.  1294,  citing  manj  cases. 


CHAPTER  XII.— PROPERTY. 

§  375.  The  Plan  of  this  Chapter.  The  word  property  is  am- 
higuouSy  being  used  sometimes  to  denote  tlie  right  and  sometimes  the 
thing  which  is  the  subject  of  the  right.  In  this  chapter  I  shall 
employ  it  only  in  the  former  sense. 

In  our  law  the  most  conspicuous  division  of  property  rights  is 
into  real  and  personal.  This  division  is  largely  accidental.  Though 
in  any  system  of  law  property  in  immovable  and  in  movable  things 
cannot  be  treated  exactly  alike^  yet  the  exaggerated  importance  which 
oar  law  attaches  to  the  difference  is  indefensible  on  any  rational 
grounds.  Still  more  absurd  is  the  classification  of  the  lesser  estates 
in  land,  under  the  incongruous  name  of  ^^  chattels  real/'  with  rights 
in  movables  instead  of  with  the  other  rights  in  land.  How  this  came 
to  be  done  can  be  explained  by  reference  to  certain  historical  &cts 
which  were  its  causes,  but  it  cannot  be  reconciled  with  any  principle^ 
of  arrangement  which  ought  to  be  resorted  to  in  a  system  of  modem 
law.  I  propose  therefore  in  this  chapter  to  lay  out  the  subject  on  w 
somewhat  different  plan,  bringing  into  greatest  prominence  those 
reBemblances  and  differences  which  are  of  the  greatest  intrinsic  imr 
portance.  Tenure,  which  is  theoretically  extinct  in  some  of  the 
United  States  and  practically  so  in  all,  and  of  no  great  importance 
in  England,  I  shall  pass  over  without  notice ;  nor  shall  I  mentiom 
tboee  peculiar  rights  which  a  person  may  have  who  has  temporarily 
lost  or  not  yet  acquired  seizin  or  the  kind  of  possession;  analogous  to^ 
mnn}  The  subject  of  the  dispositive  &cts  of  property  rights  will 
also  be  omitted. 

§  376.  Normal  and  Abnormal  Property  Bic^ts.  The  first  and: 
byfiir  the  most  important  division  of  those  rights  which  are  classed 
for  all  or  for  some  purposes  as  property  rights  is  into  what,  for 
want  of  any  established  names,  I  shall  call  normal  and  abnormal 
property.  A  normal  property  right  is  a  right,  or  a  more  or  less 
complex  group  of  rights,  which  is,  or  includes,  a  right  in  rem 
having  a  material  thing  for  its  subject.     I  shall  use  the  word  prop- 

>  See  33  822,  329,  830. 
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erty  to  denote  any  such  right^  no  matter  how  narrow  in  extent,  a  bare 
possessory  lien  as  well  as  a  fee  simple,  and  the  word  proprietor  for 
the  holder  of  the  right.  Perhaps  in  strictness  normal  property  rights 
ought  to  be  limited  to  those  which  include  a  protected  right;  but 
there  are  some  that  do  not,  which  it  is  convenient  to  treat  of  in  oon- 
nection  with  them.  Abnormal  property  rights  are  rights  which, 
though  reckoned  as  property  for  various  purposes,  differ  from  normal 
property  in  one  or  both  of  the  qualities  above  specified.  Either 
they  are  rights  in  personam,  as  are  all  equitable  rights,  or  they 
have  no  material  things  for  subjects,  as  monopolies,  or  both,  as 
debts. 

I.— NORMAL  PROPERTY  RIGHTS. 

§  377.  Protected  and  PermiBBive  Bights  of  Property.  When 
describing  the  right  of  property  in  the  chapter  on  Bights  m  Rem  I 
treated  only  of  the  protected  rights.  But  in  reality  a  very  important 
part  of  the  law  of  property  has  to  do  with  rights  of  the  permissive 
kind.  In  order  to  fully  understand  the  nature  of  a  right  of  prop- 
•erty  it  is  generally  necessary  to  know  it  both  on  its  protected  and  its 
.permissive  side.  But  in  this  respect  there  is  a  very  important  dififer- 
«ence  between  full  ownership  or  dominion,  together  also  with  those 
theoretically  inferior  rights  such  as  fee  simple  and  fee  tail  whidi  are 
jpractically  equivalent  in  extent  of  the  enjoyment  of  the  thing  to  &11 
^ownership,  and  the  various  kinds  of  inferior  property  rights  which 
;are  fragments  of  the  dominion.  If  there  were  no  kinds  of  property 
lexcept  full  ownership,  the  permissive  rights  would  never  become 
prominent.  If  the  law  simply  protected  a  person  in  the  possession 
.And  unimpaired  physical  condition  of  the  thing,  it  would  not  be 
necessary  to  tell  him  what  he  might  do  with  it  so  long  as  he  did  not 
luse  it  to  the  injury  of  others,  that  is  to  say,  so  long  as  he  did  not  in 
.his  use  of  it  conmiit  a  breach  of  a  duty  corresponding  to  some  other 
protected  right  than  the  right  of  property  in  the  thing  itself.*  Sub- 
ject to  that  limitation,  which  is  imposed  by  rules  belonging  to  other 
departments  of  the  law,  he  might  use  it  as  he  pleased.  In  other 
words,  the  totality  of  protected  rights  contained  in  full  ownership 
iCan  and  must  be  defined ;  the  totality  of  permissive  rights  need  not, 
.^inoe  they  are  wholly  indeterminate  limited  only  by  the  roles 
founded  on  the  principle  do  utere  iuo  ut  alienum  non  laedaa,  whidi 
■rules  do  not  belong  to  the  law  of  property. 

iSee2386. 
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But  as  soon  as  property  rights  less  than  full  ownership  come  up 
for  consideration,  when  the  full  complement  of  rights  of  all  sorts 
which  t(^ther  make  up  full  ownership  are  parceled  out  and  held  in 
smaller  groups  in  different  hands,  the  face  of  the  situation  change. 
The  protected  rights  of  each  group  except  in  a  few  peculiar  cases, 
become  incapable  of  independent  delSnition  and  the  permissive  ones 
imperatively  require  it.     Protected  rights  of  property  in  a  thing  are 
not  created  by  law,  like  the  protected  rights  of  personal  security, 
for  their  own  sake,  but  merely  for  the  sake  of  the  permissive  rights. 
A  person  is  protected  in  the  possession  of  a  thing  and  its  physical 
condition  is  sought  to  be  kept  unimpaired  by  the  law,  not  because 
these  conditions  of  fact  are  jper  se  desirable  but  in  order  that  the 
proprietor  may  be  able  to  use  and  enjoy  the  thing.     And  he  is  pro- 
tected only  so  &r  as  is  necessary  to  enable   him  to  exercise  his 
permissive  rights  to  use  and  enjoy.     Where  his  right  of  use  is  of 
indefinite  extent,  he  is  fully  protected,  that  is,  he  has  all  the  pro- 
tected rights  which  are  ever  given  by  law  to  a  person  over  a  thing, 
such  ftdl  protection  being  necessary  for  the  free  use  of  it ;  but  if  his 
right  to  use  is  limited,  the  protection  given  to  him  is  limited  cor- 
respondingly.    In  other  words,  what  portion  of  the  definable  total 
of  protected  rights  that  goes  to  make  up  full  ownership  is  held  by 
any  given  inferior  proprietor,  is  included  in  any  given  fragment  of 
the  dominion,  cannot  generally  be  directly  known,  but  only  indirectly 
by  reference  to  the  permissive  rights.   These  latter  therefore,  which  are 
thus  referred  to,  must  be  in  some  manner  independently  defined, 
we  must  be  able  to  say  what  the  proprietor  may  or  may  not  do  with 
the  thing.     Hence  it  happens  that  discussions  of  the  different  kinds 
of  property  rights  must   be  mostly  about  the   permissive  rights. 
For  example,  a  lessor  having  no  permissive  right  of  present  posses- 
sion has  also  no  protected  right  of  possession,  and  can  have  no 
action  for  trespasses  upon  the  land  that  merely  disturb  the  posses- 
sion ;  but  his  protected  right  is  large  enough  to  cover  all  permanent 
injuries  that  will  interfere  with  his  power  to  use  and  enjoy  the  land 
in  the  future.     So  one  who  has  a  right  of  way  can  sue  for  some 
interferences  with  the  land,  but  only  for  such  as  obstruct  him  in  the 
particalar  use  to  which  he  is  entitled.     With  the  condition  of  the 
land  in  other  respects  or  with  its  mere  possession  he  has  no  concern. 
Property  rights  therefore,  or  the  greater  part  of  them,  fall  into  two 
divisions :  the  first,  those  where  the  extent  of  the  protected  rights 
can  be  defined  and  that  of  the  permissive  rights  cannot,  of  which 
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full  ownership  is  the  type,  and  the  seooDd,  those  where  the  extent  of 
the  permissive  rights  can  be  defined  directly  and  that  of  the  pro- 
tected rights  only  indirectly  by  reference  to  the  former,  which  are 
exemplified  in  easements. 

§  378.  Protected  Bights  cannot  Stand  Alone.  It  is  an  obvious 
corollary  from  the  principles  laid  down  in  the  preceding  section 
that  a  protected  right  of  property  cannot  exist  alone  and  wholly 
out  of  connection  with  permissive  rights ;  but  only  when  it  goes  in 
aid  of  the  present  or  future  exercise  of  permissive  rights.  There 
are,  it  is  true,  certain  kinds  of  inferior  property  rights  which  may 
be  described  as  consisting  of  protected  rights  only,  without  any  per- 
missive ones.  But  in  those  either  permissive  rights  are  expected  to 
accrue  in  the  future,  as  in  a  reversion  or  vested  remainder,  or  the 
entire  right  exists  only  as  appurtenant  or  accessory  to  some  odier 
right  which  includes  permissive  rights,  as  in  the  case  of  negative 
easements.^  In  this  connection  may  be  cited  the  well  known  case 
of  Hill  V.  Tupper.'  There  a  canal  company  had  granted  to  the 
plainti£r  by  deed  the  exclusive  right  to  use  pleasure  boats  on  the  caoal, 
and  the  action  was  brought  against  the  defendant  for  using  sadi 
boats  there  without  right.  It  was  held  that  the  grant  conferred  no 
such  right  upon  the  plaintiff  as  would  enable  him  to  maintain  an 
action  against  the  defendant.  The  decision  was  made  on  the  an- 
thority  of  Ackroyd  v.  Smith  '  and  other  cases  of  that  dass.  In  the 
last  luuaed  case  it  was  held  that  a  right  of  way  could  not  be  created 
hy  an  act  of  parties  and  made  appurtenant  to  another  piece,  so  as  to 
pass  with  the  latter  into  thie  hands  of  assignees,  except  for  purposes 
connected  with  the  use  of  the  dominant  tenement ;  the  court  laying 
down  the  principle,  which  was  taken  up  and  made  the  ground  of 
decision  in  Hill  v.  Tupper,  that  new  kinds  of  incorporeal  heredita- 
ments cannot  be  created  in  land  at  the  will  of  the  owner,  but  only 
certain  kinds  which  the  law  reoogaizes  and  allows.  It  was  said  that 
the  plaintiff's  right  was  a  mere  license.  It  is  submitted,  however, 
that  though  the  decision  in  Hill  t;.  Tupper  was  correct,  the  reasons 
given  for  it  were  not  entirely  so.  In  Nuttall  v.  Braoewell^  Baron 
Bramwell,  commenting  on  that  case,  states  the  principles  of  law 
applicable  to  it  in  a  better  manner.  He  says  that  the  owner  of  land 
has  a  right  to  grant  to  others  any  rights  of  use  in  it  that  he  pleases, 

»See  J  391.  »32  L.  J.  Ex.  217;  8.  C,  2  H.  &  C.  121. 

» 19  L.  J.  C.  P.  316 ;  S.  C^  10  C.  B.  164. 
«36  L.  J.  Ex.  1 ;  8.  C,  L.  R.  2  Ex.  1. 
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and  that  one  way  of  using  and  enjoying  land  covered  with  water  is 
to  row  boats  upon  it ;  that  the  canal  company  could  grant  such  a 
right  to  the  plaintiff,  and  that  the  grantee  could  have  maintained  an 
action  on  that  right  against  any  one  who  interfered  with  it.  That 
is,  the  plaintiff's  right  was  not  a  mere  license  or  permissive  right, 
bat  a  permissive  right  accompanied  with  so  much  of  the  protected 
right  in  the  canal  as  was  necessary  to  secure  the  plaintiff  in  the 
exercise  of  his  right  of  use.  But  no  more  protected  right  than  this ; 
for  the  learned  Baron  goes  on  to  remark  that  the  plaintiff  did  not 
sae  on  any  such  right.  He  sued,  not  because  his  rowing  was  inter- 
fered with,  bat  because  the  defendant  used  a  boat.  Now,  he  says, 
suppose  that  the  grantor  had  granted  to  the  plaintiff  a  right  to  row 
boats  on  the  canal  and  to  J.  S.  a  right — so  &r  as  that  word  is  sensible 
in  sudi  a  use — ^that  no  one  but  the  plaintiff  should  row  boats  there. 
Evidently  J.  S.  could  not  bring  any  action  on  that  right.  And  it 
made  no  difference  that  the  last  supposed  right  was  in  the  plaintiff 
instead  of  J.  S.  Now  it  is  plain  that  the  right  which  the  learned 
Baron  supposes  J.  S.  to  have  would  be  a  protected  right.  It  is  truly 
a  right ;  the  canal  company  did  in  fact  have  such  a  right  and  could 
have  sued  on  it^ — ^the  court  in  Hill  v.  Tupper  thought  that  the  plain- 
tiff could  have  brought  a  suit  on  it  in  the  company's  name.  But  it 
could  not  be.  granted  to  J.  S.  nor  to  the  plaintiff,  because  in  the 
hands  of  either  of  them  it  would  have  been  a  protected  right  without 
any  right  of  use — ^any  permissive  right — ^to  go  with  it.  J.  S.  would 
have  had  no  right  of  use.  The  plaintiff  had  a  right  of  use,  and  if 
Baron  Bramwell  is  right,  which  it  seems  to  me  he  plainly  is,  he  had 
also  so  much  protected  right  as  was  necessary  to  enable  him  to  fiilly 
enjoy  his  right  of  use,  i,  e.,  the  right  that  no  one  should  so  use  the 
canal,  whether  by  rowing  boats  on  it  or  in  any  other  way,  as  to  inter- 
fere with  his  pleasure  boats  ;  and  on  this  right,  had  it  been  violated, 
he  could  have  sued.  But  the  ftirther  protected  right  which  was  vio- 
lated by  the  mere  use  of  boats  irrespective  of  whether  they  interfered 
with  the  plaintiff's  boats  or  not,  could  not  be  given  to  him,  since  he 
did  not  need  it  and  it  had  no  relation  to  his  permissive  right,  any 
more  than  to  J.  S.  who  had  no  permissive  right  at  all. 

§  379.  The  Divisions  of  Normal  Property  Bights.  The  various 
kinds  of  property  rights  differ  from  each  other  in  a  considerable 
number  of  respects,  as,  for  example,  in  the  extent  of  the  right,  its 
duration,  its  subject,  as  being  movable  or  immovable  things,  its 
alienability,  its  devolution  at  the  death  of  the  holder,  etc.     In  both 
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our  own  and  the  civil  law  the  kinds  of  rights  which  have  reodved 
specific  names^  such  as  fee  simple,  life  estate,  easement,  pavm,  em- 
phyteusiSf  usufruct,  hypotheoa,  etc.,  are  usually  distinguished  from 
each  other  in  more  than  one  of  these  respects.  No  one  sort  of  dif- 
ference has  been  taken  as  the  basis  of  classification;  though  in  the 
civil  law,  which  is  so  far  forth  more  philosophical  in  its  arrangement 
than  our  own,  the  extent  of  the  right,  as  the  most  important  ele- 
ment, has  been  allowed  to  have  a  greatly  preponderating  influenoe. 
In  neither  law  has  each  principle  of  division  been  separately  and 
systematically  worked  out  and  applied,  and  a  regular  series  of  rights 
depending  upon  it  recc^nized  and  designated  by  appropriate  names. 
To  do  so  would  be  to  produce  a  philosophical  scheme  of  property 
rights. 

Without  attempting  so  much,  I  propose  here  to  take  up  separately 
each  of  those  qualities  or  attributes  of  property  rights  upon  which 
a  classification  useful  for  legal  purposes  might  be  founded,  and  show 
what  various  modifications  of  property  rights  depending  upon  varia- 
tions in  the  given  attribute  can  be  found  in  our  law,  and  thus  to 
make  an  analysis  of  the  rights  into  their  elements,  which  when 
made  could  be  used  to  construct  such  a  scheme  of  rights  as  is  above 
mentioned. 

1.  The  Extent  of  the  Right. 

§  380.  Subdivisions  of  this  Subject.  The  extent  of  the  right, 
by  far  the  most  important  of  the  qualities  or  attributes  in  which 
property  rights  are  diverse  from  each  other,  may  be  conveniently 
treated  of  under  the  following  heads :  Possession,  waste,  fruits,  use, 
protected  rights  and  facultative  rights. 

A.— THE  RIGHT  TO  POSSESS. 


§  381.  General  Division  of  Property  Rights  as  to  PosBeflmon. 
Property  rights  may  be  divided  into  those  which  do  and  those  whidi 
do  not  include  the  right  to  possess  the  thing.  The  right  of  a  bailee 
is  an  example  of  the  former,  a  right  of  way  of  the  latter.  This 
must  not  be  confused  with  the  fistmiliar  distinction  between  estates 
in  possession  and  estates  in  expectancy.  As  has  been  shown  in  a 
preceding  chapter  ^^ possession"  in  this  sense  is  a  relation  in  which 
the  proprietor  stands  to  the  right  not  to  the  thing.^  An  estate  in 
possession  means  one  in  which  are  comprised  permissive  rights  of 

^  See  i  315. 
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present  enjoyment  of  the  thing,  whether  such  enjoyment  involves 
possession  of  it  or  not.  A  right  of  way  may  be  an  estate  in  pos- 
session^  though  it  never  includes  the  right  to  possess. 

Since  possession  does  not  admit  of  being  divided,  that  is,  since, 
as  was  shown  in  the  chapter  on  possession,  there  cannot  be  two 
simaltaneous  different  possessions  of  the  same  thing,  though  it  may 
be  jointly  held,  there  can  be  as  to  extent  of  right  in  this  particular 
only  two  d^rees.  But  although  the  right  of  possession  cannot  be 
divided,  it  may  be  subject  to  burdens.  I  have  already  pointed  out 
the  distinction  between  a  divided  and  a  burdened  right.^  An  ease- 
ment in  our  law,  unlike  a  servitude  in  the  civil  law,  is  not  a  burden 
upon  the  right  of  use  but  a  detached  fragment  of  it ;  but  upon  the 
right  of  possession  the  easement  is  a  burden. 

§  382.  The  Bight  of  Possession  Standing  Alone.  The  right  of 
possession  may  stand  alone  without  any  right  to  use  or  to  further 
deal  with  the  thing,  as  in  the  case  of  a  possessory  lien  or  the  usual 
right  of  a  finder.  Thus  in  Kingsford  v.  Merry  *  the  plaintiffs  being 
the  owners  of  a  certain  acid  employed  brokers  to  sell  it.  The 
brokers  sold  and  gave  delivery  orders  on  the  pldntiffs.  After 
several  subsequent  sales  with  indorsement  and  delivery  of  the  orders 
one  Leask  became  the  purchaser.  Anderson  bought  of  Leask,  fidsely 
representing  himself  as  agent  for  Van  Notten  &  Co.,  and  on  pre- 
tense of  inspecting  the  acid  obtained  &om  Leask  the  delivery  orders 
indorsed :  "  Please  deliver  at  Custom  House  Quay  to  my  sub-order. 
Wnt  Leask.''  Anderson  presented  the  order  to  the  plaintiff,  stated 
tbat  he  had  really  purchased  the  add  on  his  own  account  though 
nominally  for  Van  Notten  &  Co.,  and  induced  the  plaintiffs  to 
make  delivery  to  him,  which  they  did  by  a  delivery  order  on  the 
wharfinger  who  held  the  acid.  Anderson  borrowed  money  from 
the  defendant  and  pledged  the  acid  to  him.  The  defendant,  who 
acted  in  good  &ith,  got  actual  possession  of  the  acid  and  re&sed  to 
lestore  it  to  the  plaintifis  on  demand,  whereupon  the  plaintiff  sued 
in  trover.  The  Court  of  Exchequer  Chamber,  reversing  the  judg- 
ment of  the  Court  of  Exchequer,  decided  for  the  plaintiff.  The 
court  said  that  there  was  no  contract  between  the  plaintiff  and 
Anderson,  so  that  the  question  of  rescission  as  against  an  innocent 
porchaser  did  not  arise.  The  plaintiff  only  delivered  to  Anderson 
as  claiming  under  Leask,  so  that  the  delivery  no  more  passed  the 
property  to  him  than  a  delivery  to  Leask's  agent  or  servant  would 

'See  {43.  >In  Exch.  Cham.  26  L.  J.  Ex.  83;  S.  C,  1 H.  <Sb N.  503 
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pass  it  to  the  agent  or  servant.  Anderson  had  in  fact  no  authority 
from  Leask  except  to  inspect.  Therefore  he  never  got  any  owner- 
ship of  the  acid  at  all^  not  even  a  defeasible  one,  but  a  bare  right  of 
possession,  which,  independently  of  any  defeasible  quality  due  to 
the  fraud,  could  be  put  an  end  to  at  the  will  of  the  plaintiffi;  and 
this  was  all  that  he  conveyed  to  the  defendant.^  The  distinction 
must  be  noted  between  a  permissive  and  a  protected  right  of  posses- 
sion. Of  course  as  between  a  person  in  possession  and  a  mere  in- 
truder who  cannot  show  a  better  right  this  distinction  is  unimport- 
ant. The  former  being  conclusively  presumed  to  be  the  owner  is 
protected  qwa,  owner  and  not  qua  possessor.  But  a  person  may 
have  a  possession  which  is  not  wrongful,  so  that  he  can  be  truly 
said  to  have  a  right  of  possession,  and  yet  have  no  protected  right 
to  possess  at  all.  In  that  case  the  owner,  having  still  the  protected 
right  remaining  in  him,  can  sue  in  trespass  for  an  injury  to  the 
thing  even  though  he  has  neither  actual  nor  constructive  possession 
of  it.  This  is  expressed  in  the  rule  that  to  support  trespass  the 
plaintiff  must  have  either  possession  or  a  right  to  immediate  posses- 
sion. A  finder,  a  depositary,  or  the  defendant  in  Kingsford  v. 
Merry  just  cited  present  an  example  of  such  a  permissive  right  of 
possession."* 

B.— THE  RIGHT  TO  COMMIT  WASTE. 

§  383.  The  Bight  as  a  Constituent  of  Property.  The  right  to 
commit  waste,  or  as  it  is  sometimes  called  of  abuse  as  well  as  use,  may 
or  may  not  be  included  in  a  property  right.  Although  this  right  is 
in  its  nature  susceptible  of  various  d^rees  and  modifications,  so  that 
it  is  quite  conceivable  that  a  person  might  have  the  right  to  commit 
some  kinds  of  waste  and  not  others,  yet  in  our  law  only  three  varia- 
tions are  distinctly  marked,  namely,  a  right  to  commit  waste  paosst- 
ally,  a  right  to  commit  permissive  waste  only,  that  is,  the  abseoee  of 
any  duty  to  take  active  measures  to  keep  the  thing  in  good  con- 
dition, and  no  right  to  commit  or  allow  waste  at  all.  When  the  only 
practicable  way  of  using  a  thing  is  one  that  is  injurious  to  it,  as  in 
working  a  mine,  the  line  between  waste  and  use  becomes  hard  to 
draw.  Waste  as  a  technical  term  of  our  law  is  strictly  applicable  to 
injuries  done  to  immovable  things  only. 

1  See  alBo  Higgons  v.  Burton,  26  L.  J.  Ex.  342.    fiei\$.  Sales  342-3. 
>S6e{332. 
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C— THE  RIGHT  TO  TAKE  FRUITS. 

§  384.  The  Nature  of  the  Bight.  The  right  to  take  the  fruits 
or  increase  of  the  thing  is  one  which  can  be  distinguished  in  theory 
from  the  right  of  use^  and  may  be  practically  annexed  to  or  separated 
from  it.  This  right  has  no  separate  name  in  our  law ;  some  forms  of 
it  would  probably  fidl  under  the  name  o{  profit  a  pf^dre,  but  this 
htter  may  include  rights  to  take  more  than  the  mere  fruits.  In 
the  Ronum  law  the  right  to  take  fruits  is  called  friLctus;  and  it  was 
chiefly  by  comprising  this  that  the  complex  right  called  usufructus  is 
dkinguished  from  mere  «««.  Here  cases  may  occur  where  the 
proper  use  of  a  thing  consists  wholly  or  chiefly  in  taking  the  fruits^ 
as  where  one  has  the  use  of  a  milch  cow.  In  such  circumstances 
the  civil  law  rule  is  that "  the  usuary  is  entitled  to  a  moderate  share 
in  the  fruits  according  to  his  wants.'^  ^  It  is  hard  to  say  what  the 
rale  of  our  own  law  in  such  cases  is,  use  and  usufruct  never  having 
been  clearly  separated  in  it.  One  who  hired  the  use  of  a  milch  cow 
would  probably  in  the  absence  of  any  stipulations  to  the  contrary  be 
entitled  to  all  the  milk  but  not  to  the  calves. 

D.— THE  RIGHT  OF  USE. 

§386.  In  (General.  The  right  of  use,  as  distinct  from  that  of 
waste  or  of  taking  the  fruits,  is  the  most  important  part  of  the  right 
of  property,  and  exists  in  the  most  various  forms  and  degrees.  In 
respect  to  the  extent  of  the  rights  of  use  which  they  comprise,  prop- 
erty rights  may  be  conveniently  divided  into  two  classes,  namely, 
(1)  Where  the  right  of  use  is  indeterminate  and  (2)  Where  it  is 
determinate.  An  estate  in  fee  simple,  where  it  is  impossible  to 
eDomerate  or  describe  the  various  ways  in  which  the  tenant  may  use 
the  land,  will  serve  as  an  example  of  the  first,  and  a  right  of 
common  of  the  second. 

Austin  calls  all  property  rights  which  include  an  indeterminate 
right  of  use  ownership  and  those  which  include  only  a  determinate 
right  of  use — and  perhaps  those  where  there  is  no  such  right  at  all — 
easement  or  servitude.'  This  division  seems  to  have  much  merit ; 
but  it  does  not  correspond  to  the  actual  nomenclature  either  of  the 
dvil  law  or  of  our  own.  In  the  former,  for  instance,  y,8ufructtL8  and 
tuiw  with  perfectly  indeterminate  rights  of  use  are  classed  as  per* 
8onal  servitudes ;  while  with  us  I  think  that  no  right  which  included 
^  Kauf.  Mack.  {  303.  *  Aost.  Lect.  xiv. 
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the  right  of  possession  would  be  allowed  to  be  an  easement,  as,  for 
example,  if  a  person  should  lease  land  with  a  right  of  possession 
under  an  agreement  to  use  it  only  for  pasturage,  or  should  hire  a 
horse  merely  to  attend  a  funeral. 

(1.)  Indeterminate  Rights  of  Use. 

§386.  Thet^  Nature  and  Kinds.  In  considering  the  right  of 
use  as  a  property  right  we  must  of  course  put  out  of  account  all 
those  restrictions  on  the  use  which  arise  fi^m  the  existence  of  duties 
not  corresponding  to  the  protected  right  of  property  in  the  thing 
itself.  For  instance,  if  the  owner  of  a  thing  contracts  not  to  use  it 
in  a  particular  way,  the  duty  thus  created  does  not  diminish  nor 
limit  his  property  right ;  and  the  same  is  true  of  duties  imposed  by 
rules  of  law  founded  on  the  principle  sic  tdere  two  vi  aUenum  non  laedas. 
The  owner  of  a  vicioas  bull  has  no  right  to  turn  him  loose  in  the 
street;  not  however  because  his  right  of  property  does  not  extend  to 
that  use  of  the  bull,  but  because  such  conduct  is  a  breach  of  duties 
that  correspond  to  the  right  of  personal  security  and  other  protected 
rights  of  other  persons.  But  if  he  were  not  the  owner  of  the  bull 
but  had  merely  borrowed  him  from  a  neighbor  or  taken  him  to  agist, 
such  a  dealing  with  him  would  generally  be  in  excess  of  his  rights  as 
a  bailee  and  a  violation  of  the  bailor's  property  rights  in  the  animal. 

Bearing  this  in  mind  we  may  say  that  indeterminate  rights  of 
use  may  be  quite  unlimited,  comprising  rights  to  use  the  thing  in 
any  conceivable  way,  which  is  the  ordinary  right  of  an  absolute 
owner,  or  limited  by  determinate  exceptions,  as  where  one  owns  land 
subject  to  an  easement,  so  that  he  has  no  right  to  use  it  in  any  way 
that  will  interfere  with  the  easement.  The  difference  between  this 
and  a  determinate  right  of  use  is  that  in  this  the  proprietor  may  use 
the  thing  in  any  way  except  in  certain  determinate  ways,  while  in 
the  latter  he  can  use  it  only  in  certain  determinate  ways. 

(2.)  Determinate  Rights  op  Use. 

§387.  Division  of  These  Bights.  They  fall  into  two  classes: 
First,  where  on  aoeouut  of  the  peculiar  nature  of  the  thing  the  law 
does  not  allow  of  any  except  determinate  rights  in  it,  it  cannot  be 
the  subject  of  full  ownership,  and  secondly,  where  the  right  under 
consideration  consists  of  a  determinate  group  split  off  from  the  inde- 
terminate residuum  of  rights,  which  latter  are  vested  in  some  other 
person. 
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§388.  Determinate  Bights  in  Things  Not  Capable  of  Fall 
Ownership.  Of  the  first  sort  of  determinate  rights  some  of  the 
most  important  call  for  brief  separate  notice. 

Rights  in  water  in  a  natural  watercourse  upon  one's  land  belong 
here.  No  one  has  unlimited  rights  of  use  in  that,  but  the  ripa- 
rian proprietor  has  certain  limited  rights.  Perhaps  however  these 
ought  rather  to  be  considered  as  indeterminate  rights  limited  by  de- 
terminate exceptions  found  in  the  ^^  natural  easements  '^  hereafter  to 
be  mentioned  ^  of  other  riparian  proprietors. 

In  the  air  upon  one's  premises  certain  rights  exist.  The  liberty  of 
use  is  unlimited;  but  this  is  one  of  the  few  cases  where,  instead  of 
defining  the  extent  of  the  protected  right  by  reference  to  the  permis- 
sive, we  have  to  establish  the  limits  of  the  former  independently  and 
then  mark  out  the  boundaries  of  the  latter  by  comparing  it  with 
that.  The  condition  of  the  air,  as  distinguished  from  the  space 
above  the  land — ^which  latter  is  iuUy  protected  so  that  it  seems 
that  it  would  probably  be  a  theoretical  trespass  to  pass  over  a  man's 
land  in  a  balloon, — is  protected,  I  think,  only  as  against  influences 
tending  to  defile  it  and  only  to  the  extent  described  in  §  347.  And 
in  80  fiir  as  the  liberty  to  use  exceeds  that  which  is  secured  by  this 
protection,  it  must  be  considered,  as  it  seems  to  me,  not  as  a  right  of 
use  which  constitutes  a  property  right,  but  merely  as  that  gen- 
eral permissive  right  which  every  one  has  to  use  things  that 
belong  to  no  one.  So  that  the  property  right  is  determinate.  Per- 
haps, however,  it  would  be  better  to  regard  the  whole  of  the  permis- 
sive right  as  of  this  sort  and  place  the  protected  right  in  the  class  of 
'' natural  easements.''' 

Private  and  exclusive  rights  of  fishing  in  the  sea  and  in  navi- 
gable rivers,  of  which  full  ownership  is  not  possible,  are  of  the  sort 
which  we  are  now  considering ;  and  perhaps  also  that  kind  of  prop- 
erty which  consists  in  an  exclusive  privily  of  hunting,  killing  and 
taking  game;^  though  generally  this  latter  right  would  perhaps  be 
more  properly  ranked  as  a  right  to  use  land. 

Here  also  fidl  rights  in  dead  bodies.  It  is  said  that  a  dead  body 
is  not  property,  i.  «.,  the  rights  in  it  are  not  property  rights  in  a  strict 
sense,  but  that  it  is  quasi  property.^     But  a  dead  body  is  unques- 

^  See  22  391,  392.  >  See  U  391, 392. 

'2Bl.Com.  394. 

*  Pierce  v.  Proprietors  of  Swan  Point  Cemetery,  10  B.  1. 227;  S.  C,  14  Am.  Bep. 
667  ;*Oomtra  Bogert  v.  Indianapolis,  18  Ind.  134. 


tioDably  a  thing,  and  some  rights  in  it  exist.'  These  most  be  righb 
(71  rem ;  so  thst  they  oome  under  the  general  definition  of  prop 
erty  rights  above  given.  The  meaning  of  tJie  expression  that  the; 
arc  not  strictly  property  rights  but  only  quan  eatih  is,  I  think,  merdj 
that  they  are  property  rights  of  a  very  peculiar  and  limited  kind,  t< 
which  many  of  the  ordinary  rules  do  not  apply.  After  barial  th( 
body  perhaps  becomes  legally  a  part  of  the  soil. 

§389.  Bigbta  Having  FeooUsrDlBpOBitiveFaotB.  Peculiaritia 
in  the  extent  of  the  right  depending  upon  the  nature  of  the  thin^ 
must  be  carefiilly  distioguisfaed  from  peculiarities  in  the  manner  oi 
acquiring  and  losing  the  right  which  depend  upon  the  same  condi- 
tions. Thus  if  I  have  an  animal  ftra  naturte,  say  a  bear,  in  m; 
possession,  the  extent  of  my  property  rights  in  it  ibr  the  time  being 
may  be  exactly  the  same  as  if  it  vere  a  sheep,  at  least  so  &r  as  the 
rales  of  the  private  law  are  concerned,  though  it  may  not  under  iht 
criminal  law  amount  to  larceny  to  st«al  it.  But  if  it  escapes,  my 
rights  cease,  which  would  not  be  true  of  the  sheep.  This  however 
is  a  dififerenoe  in  the  title  not  in  the  extent  of  the  right. 

§  390.  Determinate  Biglits  of  XTae  whioli  are  Fragments  ot 
Dominion.  Of  the  second  kind  of  determinate  rights  of  use,  most 
of  the  rights  called  in  our  law  easements,  includii^  some,  such  u 
rights  in  highways,  which  are  not  commonly  spoken  of  as  property 
rights,*  as  well  as  the  rights  of  bailees,  when  they  have  any  rights 
()f  use  at  all  and  not  a  mere  right  of  possession,  are  examplex.  These 
are  so  numerous  and  so  weU  known  that  I  shall  not  attempt  to 
enumerate  them.  In  feet  the  possible  variety  of  such  rights  appears 
to  be  infinite.  There  seems  to  be  no  conceivable  way  or  combination 
of  ways  of  using  a  thing  whic^  cannot  be  brokea  off  from  the  gen- 
eral right  of  use  and  erected  into  a  separate  right.*  It  is  true  that 
there  are  various  ^ida  to  the  effect  that  a  man  cannot  sutgect  his 
land  to  new  species  of  easements  and  burdens  at  his  pleasure,  but 
only  to  such  as  are  allowed  and  recognized  by  law.*  But  this 
means  either,  (1)  that  he  cannot  subject  it  to  new  kinds  of  that 
species  of  burden  sometimes  called  native  easements,'  where  no 


>BMp.S79,iiOt«4..   AlwWeUv.  Walker,  14  A.  L.BeT.  67  and  Dates;  He^« 
r.  DrisooU,  09  HaM.  281. 
>HolL  120. 
■See  opinion  of  Brunwell,  K,  in  Nattall  v.  Bracevrell,  |  3T8 ;  alio  Gale  Emb.  13, 

*Poll.  Cont.  221 ;  Ackroyd  v.  Smilb,  {  878.  *8e«  |  391. 


NOBUAL  PBOPERTY  BIOHl^  381 

lig^t  at  all  to  use  the  land  is  given  but  restiictions  are  imposed  apoQ 
the  owneHs  use  of  it ' — although  the  owner  may  bind  himself  per- 
Bonally  by  covenant  or  oontract  uot  to  use  bis  land  in  any  given 
manner,  and  the  rales  as  to  the  burden  of  ancb  covenant  running 
vith  the  land  are,  in  equity,  such  as  to  seriously  modify  if  not  pnic- 
bcally  iuinul  the  above  stated  principle' —  or  (2)  that  easements  of 
Qse  cannot  be  created  entirely  at  will  and  made  appurtenant  to  rights 
in  other  land;*  or  (3)  that  protected  rights  of  a  limited  sort  cannot 
be  granted  without  or  in  excess  of  the  permissive  rights  of  use 
for  whose  sake  they  exist,  a  principle  which  we  have  already  ood- 
sidered. 

E.— PEOTECTED  RIGHTS. 

§391.  Kegatlve  Easements :  Their  0«n»ral  Character.  Among 
the  kinds  of  property  which  are  composed  wholly  of  protected  rights 
without  any  permissive  ones  may  be  first  named  those  which  ai« 
often  called  uegative  easements.  These  include  such  rights  as  the 
ri^  of  lateral  support  from  adjacent  land  for  land  or  buildings  or 
for  the  surface  from  the  subsoil — a  right  to  place  a  building  for 
support  upon  the  laud  of  another  is  a  true  easement  including  a 
r^t  of  use  and  does  not  &U  here, — ^the  right  to  have  water  flow  to 
one's  land  in  a  natural  watercourse  or  to  have  light  and  air  come  to 
one's  windows.  All  these  have  the  following  characteristics  in 
common. 

(1.)  Considered  as  separate  rights  they  are  protected  rights  only, 
which  correspond  toduties  not  to  do  certain  things  upon  the  servient 
Unement.  The  liberty  to  act  of  the  owner  of  the  dominant  tene- 
ment  is  not  enlat^ed  by  them.  But  they  do  not  for  this  reason 
form  exceptions  to  the  rule  that  protected  property  rights  cannot 
stand  alone,  since  they  never  exist  except  as  appurtenant  or  accessory 
to  other  property  rights  which  include  rights  of  use. 

(2.)  They  avful  not  only  against  the  owner  or  occupier  of  the  ser- 
vient tenement  but  against  all  the  world.  An  action  lies  against 
a  stranger  and  mere  wrong-doer  who  unlawfitlly  diverts  water  from 
a  watercourse  or  blocks  up  ancient  windows.  Hence  these  are 
plunly  rights  in  rem;  thoagh  Austin,  r^ardiug  them  solely  as 

>  Buler  r.  Stephena,  12  C.  B.  N.  6.  91 ;  8.  C,  31  L.  J.  a  P.  2%. 

'PolLam.  223. 

■AdooTdv.  Smith,  137S;  Bailey  v.  Bt^beu,  note  1,  Mpra. 
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rights  against  the  proprietor  of  the  servient  tenement^  doubts 
whether  they  are  not  mere  obligations.^ 

(3.)  Restrictions  of  this  sort  upon  the  use  of  things  cannot  be 
created  at  pleasure  but  only  such  kinds  as  the  law  recognizes  and 
allows,  as  was  stated  in  §  390. 

§  392.  Negative  Easements :  Fartioolar  Kinds.  Only  a'  few  of 
the  most  important  n^ative  easements  will  be  specially  mentioned 
here.  The  right  to  have  light  and  air  come  to  ancient  windows  is 
not  a  right  in  the  light  and  air  themselves ;  they  do  not  form  the 
subject  of  the  right.  The  right  is  in  the  servient  tenement,  not  to 
have  it  used  to  sustain  or  hold  obstructions  against  the  entrance  of 
the  light  and  air. 

The  right  to  have  water  flow  to  land  in  a  natural  watercourse  is 
said  not  to  be  an  easement  but  a  ^^  natural  right,  a  mere  portion  of 
the  ordinary  right  of  property."*  But  this  refers  to  the  manner  in 
which  the  right  is  acquired,  not  to  its  nature.  It  means  simply 
that  the  proprietor  of  land  to  which  a  stream  flows  is  not  obliged  to 
resort  to  any  prescription,  grant  or  other  special  title  separate  from 
his  title  to  his  land  to  support  his  right  to  the  flow  of  water,  nor  is 
he  compelled  to  show  that  he  has  ever  appropriated  the  water  by 
making  any  use  of  it  Wherever  water  in  a  natural  watercourse 
comes  to  land,  there  the  right  to  have  it  come  exists  as  an  adjunct 
to  the  right  in  the  land,  unless  a  different  easement  has  been  in  some 
manner  created.*  The  subject  of  the  right,  the  thing  in  which  the 
servitude  exists,  seems  to  be  the  stream  and  not  the  land  over  which 
it  passes  on  its  way  to  the  dominant  tenement.  The  stream  as  an 
individual  thing,  though  its  constituent  particles  of  water  are  con- 
tinually changing,  seems  to  me  to  be  a  material  thing,  it  has  definite 
boundaries  in  space ;  but  some  have  classed  it  as  immaterial.^  This 
right  must  be  distinguished  from  the  rights  of  a  riparian  proprietor 
in  water  which  is  actually  upon  his  land.  This  latter  is  a  right 
of  use.* 

The  right  of  support  for  land  in  its  natural  condition  is  a  '^  natural 
right"  forming  a  part  of  the  ordinary  right  of  property,  and  not  an 
easement  to  be  specially  acquired,  in  which  it  resembles  the  last 
described  right.^    The  contrary  is  true  of  the  right  of  support  for 

^Aust.  Lect.  zlix. 

« Gale  Ease.  Pt.  I,  Ch.  VI,  J  1 ;  Tyler  v.  Wilkinson,  4  Mason  397. 
>  See  note  2,  supra,  *•  Gale  Ease.  135.  «See  {  388. 

•Backhouse  v.  Bonomi,  34  L.  J.  Q.  B.  181 ;  S.  C,  9  H.  L.  Cas.  50S. 
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land  artificially  burdened.  Bat  these  are  only  differences  in  the  dis- 
positive &ctB.  The  nature  of  the  two  rights  when  once  acquired  is 
the  same.^  These  are  not  rights  to  have  the  adjacent  or  subjacent 
soil  left  in  its  natural  condition,  but  only  that  the  dominant  land  be 
not  caused  to  cave  in  by  the  removal  of  the  support  Consequently 
if  by  any  artificial  substituted  support  the  land  is  kept  in  position, 
the  right  has  not  been  violated ;  nor  does  any  violation  of  the  right 
take  place  or  any  cause  of  action  arise  until  there  is  an  actual  falling 
m,  even  though  the  excavations  made  under  or  adjacent  to  the  land 
are  such  as  to  make  it  certain  that  it  will  fall  in.  This  was  settled 
in  the  well  known  case  of  Backhouse  v.  Bonomi.^ 

This  being  so,  the  question  arises:  Which  land  is  the  subject  of 
the  right  ?  Is  it  to  be  regarded  as  a  right  in  the  servient  tenement 
or  as  merely  an  element  of  or  addition  to  the  right  in  the  dominant 
tenement?  The  question  is  not  one  of  much  if  any  practical  im- 
portance, but  would  need  to  be  decided  in  order  to  fix  the  position 
of  this  right  in  a  systematically  arranged  corptia  juris  and  to  deter- 
mine the  form  in  which  the  corresponding  duties  should  be  stated. 
I  have  already  in  another  connection  referred  to  two  cases  ^  in  which 
language  is  used  that  seems  to  imply  that  the  courts  considered  the 
right  of  support  for  buildings  to  be  a  right  in  the  servient  land  which, 
though  not  actually  gained  against  the  owner  of  that  land  till  the 
period  of  prescription  had  elapsed,  could  be  de  facto  acquired  by 
mere  exercise — quasi  possession — ^against  a  wrong-doer.  Also  the 
owner  of  a  servient  tenement  can  grant  such  a  right  of  support  and 
the  grant  will  be  good  against  his  successors  in  title  and  also,  I 
suppose,  will  convey  a  right  on  which  an  action  can  be  maintained 
against  a  stranger  who  violates  it.  Now  as  such  owner  by  a  mere 
covenant  could  not  bind  strangers,  however  it  might  be  as  to  his 
SQcoessors  in  title,  it  seems  that  his  grant  must  be  effective  to  convey 
a  right  in  rem,  which  of  course  would  be  a  right  in  the  servient  ten- 
ement, that  being  the  only  thing  in  which  he  could  convey  such 
a  right    For  which  reasons  I  place  these  rights  here. 

§  393.  Estates  in  Ezpeotanoy.  These  are  also,  as  such,  mainly 
protected  rights.  I  shall  speak  here  of  reversions,  but  the  same 
remarks  apply  to  vested  remainders.  What  we  have  to  consider 
is  the  present  nature  of  the  right  called  a  reversion,  while  the  par- 
ticalar  estate  continues.     When  the  latter  comes  to  an  end  the 

^  See  p.  882,  note  6.  *See  p.  382,  note  6. 

'See  Jeffiries  v.  Williams,  and  Bibby  v.  Carter,  {311. 
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reversion  as  such  oomes  to  an  end  also ;  it  is  then  no  longer  called  a 
reversion,  but  is  a  right  of  some  other  kind.  That  a  reversion  is  a 
present  right  is  very  evident  It  can  be  bought  and  sold,  and  ao 
action  will  lie  for  a  violation  of  it ;  in  which  respect  it  di£^  from 
a  mere  possibility  such  as  the  chance  which  an  heir  apparent  has  of 
succeeding  to  the  property  of  his  ancestor.  The  peculiarities  of  a 
reversion  as  to  its  extent  of  present  right  are  as  follows : 

(1.)  It  either  includes  no  rights  except  protected  rights  or  at  the 
most  only  a  few  very  limited  ones ;  but  it  usually  has  as  aooeasoiy 
to  it  fiicultative  rights  or  obligations,  such  as  a  right  to  rent. 

(2.)  At  some  future  time,  if  the  reversionary  right  lasts  Icmg 
enough,  permissive  or  &cultative  rights  which  were  formerly  at- 
tached to  it,  or  similar  rights,^  will  again  become  connected  with 
it  and  form  with  it  a  property  right  of  some  other  kind,  not  a 
reversion.  In  the  meantime  there  are  inchoate  rights  merely  of 
this  sort. 

(3.)  The  protected  rights  contained  in  the  reversion  comprise  sadi 
portion  of  the  general  protected  rights  of  property  as  are  neoessarj 
not  only  to  secure  the  present  right  of  enjoyment,  if  there  is  any,  but 
also  to  preserve  the  thing  for  enjoyment  under  the  rights  which  are 
to  come.  But  they  do  not  apparently  go  at  all  beyond  this.  Thus 
a  reversioner  has  no  remedy  for  a  nuisance  from  noise  or  smoke 
coming  fi*om  workshops  permanently  established  in  the  neighbor- 
hood, even  though  they  cause  his  tenants  to  quit,  or  threaten  to 
quit  so  that  he  has  to  lower  his  rents  to  induce  them  to  stay,  and  so 
lower  the  present  salable  value  of  the  reversion.'  This  seems  to 
be  put  partly  upon  the  ground  that  the  tenants  have,  in  theoiy 
at  least — ^Hhough,''  as  Williams,  J.,  remarked  in  Simpson  v.  Sav- 
age,' "  one  can  hardly  mention  it  without  a  smile '' — a  full  ri^t  of 
compensation  against  the  person  causing  the  nuisanc^  so  that  their 
leaving  is  merely  capricious  and  unreasonaUe  and  therefore  some- 
thing for  which  the  maker  of  the  nuisance  cannot  be  held  liable. 
But  the  main  reason  given  is  that  it  is  not  a  ^' permanent  injury"  to 
the  reversion.  The  smoke  and  noise  of  to-day  do  not  make  the 
land  less  fit  for  enjoyment  to-morrow ;  nor  does  the  mere  &ct  that 
preparations  have  been  made  to  continue  them  and  it  is  intended  to 

iSee2  396. 

'  Mumford  v,  Oxfoid,  Worcester  &  Wolrerhampton  By.  Oo^25  L.  J.  Ex.  2^ ; 
S.a,  1H.&N.34;  Simpaon  v. Sayage^  26  L.  J.  C  P. ^;  aC^l  G.  R  N.&MT. 
'  Note  2,  supra. 
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continue  them  beyond  the  termination  of  the  particular  estate  consti- 
tute any  obstacle  to  the  reversioner's  future  enjoyment^  since  it  will 
not  make  it  any  harder  to  stop  them  then  than  now^  and  time  does 
not  run  against  the  reversioner.'  But  in  such  cases  there  is  a  pre- 
sent damage,  namely,  a  reduction  in  the  salable  value  of  the  rever- 
sion or  loss  of  rents.  This  however  is  not  a  violation  of  the  right 
of  property,  but  of  uoimpaired  pecuniary  condition.  Now  duties 
not  to  make  and  maintain  nuisances  correspond  to  the  former  right, 
not  to  the  latter.'  A  nuisance  which  merely  causes  pecuniary 
loss  without  violating  any  property  right  does  no  l^al  wrong;' 
although,  according  to  a  principle  to  be  stated  in  a  future  chapter,^  if 
pecuniary  loss  follows  as  a  consequence  of  the  violation  of  a  property 
right  it  may  be  recovered  for.  The  proprietor  in  possession  has  the 
protected  property  right  which  is  violated  by  noises  and  smells,  and 
therefore  he  may  have  an  action  for  any  deterioration  in  the  value 
of  his  interest  in  the  thing  caused  by  them.  But  since  a  reversioner 
cannot  have,  it  follows  that  he  must  be  considered  as  having  only 
SQch  protected  rights  as  are  necessary  to  preserve  his  future  use  or 
his  present  use  if  he  has  a  right  to  any,  and  not  such  as  are  neces- 
sary merely  to  preserve  the  present  value  of  his  expectations. 

F.— FACULTATIVE  RIGHTS. 

1 394.  In  GtoneraL  Among  property  rights  which  do  not  com- 
prise any  rights  of  use  but  consist  of  &cultative  rights  only,  may  be 
first  mentioned  rights  in  certain  circumstances  to  seize  chattels  which 
stand  in  particular  relations  to  land.  The  right  to  seize  a  heriot  or 
to  distrain  for  rent  is  an  example.  The  rent  itself  is  a  debt  or  obli- 
gation, and  there  is  no  right  in  the  chattel  until  it  is  actually  seized ; 
bat  there  is  all  the  time  existing  what  must,  I  think,  be  regarded  as 
a  right  in  rem,  complete  or  inchoate,  in  the  land. 

The  other  rights  of  this  class  do  not  require  special  notice.  They 
indttde  such  rights  as  power  of  appointment,  maritime  liens  and 
such  other  hypothecations  as  are  permitted  by  our  law  and  are  not, 
like  vendor's  liens,  rights  in  personam  merely,  and  in  &ct  fiu)ulta- 
tive  rights  in  rem  generally  where  the  right  which  can  be  disposed 
of  is  itself  a  right  in  rem  in  a  material  thing. 

^Baxter  v.  Taylor,  2  L.  J.  K.  K  66;  S.  C,  4  B.  <&  Ad.  72. 

*  Ch.  XIII,  Div.  n,  Sobdiv.  2, 

'See  2  347.  «See{541. 
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G.—OOMPLEX  BIGHTS. 

§  395.  Their  Nature.  Generallj  a  oonsiderable  number  of  the 
above  named  rights  are  found  in  combination,  making  complex 
rights.  Thus  an  unburdened  fee  simple  consists  of  a  foil  si^  to 
possess,  commit  waste  and  take  the  fruits,  an  unlimited  right  of  use 
and  certain  ''  natural  easements''  attached.  The  right  of  a  pledgee 
is  a  frill  right  of  possession  together  with  a  power  of  sale.  A  bail- 
ment gives  a  right  to  possess,  either  ftiU  or  merely  permissive,  and 
sometimes  a  limited  right  to  uee  and  take  fruits. 

2.  The  Duration  o9  the  Right. 

§  396.  The  Divisions  of  Bights  as  to  Duration.  Property  rigkte 
differ  in  their  duration  as  follows : 

The  right  may  be  capable  of  enduring  forever  if  the  thing  whidi 
is  its  subject  continues  to  exist ;  it  may  last  so  long  as  some  penoo 
*or  persons  live,  the  proprietor  or  others ;  or  for  a  fixed  time ;  or  till 
:an  uncertain  event  happens ;  or  so  long  as  some  person  pleases,  with 
<^r  without  the  necessity  of  giving  notice  in  order  to  put  an  end  to  it 
llVlien  a  particular  estate  is  created,  this  is  properly  regarded  not  tf 
lithe  creation  of  new  rights  in  the  particular  tenant  but  as  a  transfo 
ito  him  of  rights  which  the  grantor  formerly  had ;  there  is  privity 
Ji^tween  the  grantor  and  the  particular  tenant.  But  when  the  pfi^ 
tticular  estate  comes  to  an  end,  this  seems  to  be  treated  as  an  eztino- 
ttion  of  the  rights  that  composed  it.  The  remainder-man  is  not  a 
;  successor  of  the  particular  tenant,  and  there  is  no  privity  between 
ithem. 

.3.  The  Alienability  op  the  Right. 

§  397.  The  Bule  of  Intestate  Suooession.  Differences  also  exist 
:among  property  rights  in  respect  to  their  alienability  and  their  mode 
of  descent  and  of  transfer  generally.  There  is  only  one  point  here 
tthat  I  care  to  speak  further  of. 

I  can  see  no  reason  at  the  present  day  for  keeping  up,  in  ^ 
SJnited  States  at  least,  the  difference  between  the  mode  of  devols- 
vtion,  when  the  proprietor  dies,  of  real  and  personal  property,  or  m 
ithe  rights  of  a  surviving  husband  or  wife  to  real  and  to  personal 
;property.  It  seems  to  me  that  it  would  be  simpler  and  save  troablc 
•and  expense  if  all  the  property  of  a  decedent  were  to  vest  in  his 
personal  representatives  as  universal  successors,  and,  after  the  settle* 
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ment  of  all  claims  against  the  estate,  be  distributed  by  them,  they 
making  any  formal  conveyances  necessary  to  convey  the  legal  title. 
This  need  not  of  course  interfere  with  any  rules  as  to  the  order  in 
which  the  assets  shall  be  used  to  pay  claims  or  the  right  of  any 
particular  distributee,  as  the  eldest  son,  to  take  his  share  in  land  if 
he  prefer  it.  The  word  heir  (herea),  which  in  the  civil  law  means 
the  universal  successor,  would  under  such  an  arrangement  in  our 
law  be  more  naturally  used  to  denote  a  distributee  either  of  real  or 
personal  property. 

4.  The  Subject  op  the  Right. 

§398.  Beal  and  Peraonal  Property.  The  differences  between  prop- 
erty rights  founded  upon  differences  in  their  subjects,  that  is,  chiefly 
the  difierenoe  between  property  in  movable  and  inmiovable  things, 
must  always  be  one  of  considerable  importance,  though,  as  has  been 
said,  our  law  makes  too  much  of  it.  But  the  distinction  between  real 
and  personal  property  is  not  based  upon  the  subjects  of  the  rights 
alone,  but  also  partly  upon  differences  in  their  extent  and  duration. 
This  is  illogical  and  practically  of  no  use  and  ought  to  be  changed. 
The  use  of  the  words  real  and  personal  also  to  mark  simply  the 
difierence  between  rights  in  immovables  and  in  movables,  though  less 
objectionable  than  their  present  use,  is  a  perversion  of  them  from 
their  original  and  proper  significations ;  but  probably  this  abuse  is 
too  deep-seated  to  make  it  best  to  try  to  reform  it. 

5.  Independent  and  Dependent  Rights. 

§399.  In  General.  Property  rights  are  further  divided  into 
independent  and  dependent  or  appurtenent  rights,  the  latter  name 
being  used  to  denote  all  rights  that  stand  as  accessory  to  other  rights. 
Some  rights,  such  as  negative  easements  and  those  called  profit  a 
frendrey  can  only  exist  as  appurtenant  to  other  rights,  but  most 
sorts  can  be  held  independently. 

6.  Other  Distinctions. 

§  400.  Some  Matters  Pertaining  to  Bights  in  General.  The 
distinction  between  rights  which  are  conditional  and  those  which  are 
not,  as  well  as  between  joint,  common  and  several  rights,  belongs 
chiefly  to  the  general  subject  of  rights,  not  to  property  in  particular. 
There  are  however  a  few  points  which  are  peculiar  to  property  rights 
and  in  a  full  discussion  of  the  subject  of  property  would  fall  to  be 
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treated  of  here.     But  for  our  present  purpose  we  may  omit  further 
notice  of  them. 

II.— ABNOBMAL  PBOPERTY  RIGHTS. 

§401.  The  Nature  of  Such  Bights  in  Gteneral.  AbDormal 
property  rights  comprise  all  rights  which  are  classed  for  any  pur-' 
pose  as  property  and  are  not  rights  in  rem  or  have  not  material 
things  for  their  subjects.  In  its  popular  and  extra-legal  use  the 
word  property  is  employed  with  much  indefiniteness  and  with  a  veiy 
wide  range  of  meaning  so  as  to  embrace  nearly  all  if  not  strictly  all 
rights.^ 

For  strictly  l^al  purposes  in  our  law  the  word  property,  I  think, 
never  denotes  any  rights  but  such  as  are,  or  may  in  some  dream- 
stances  be,  or  at  least  are  conceived  of  as  capable  of  being,  transferrable, 
and  as  have  or  may  have  a  pecuniary  value.  The  right  of  security 
or  unimpaired  pecuniary  condition  is  not  in  a  l^al  sense  property, 
though  we  speak  in  common  parlance  of  a  man's  property  in  hia 
good  name.  Nor,  it  seems  to  me,  ought  those  rights  to  be  called 
property  which,  though  they  might  conceivably  be  and  perhaps  to 
some  extent  are  transferrable,  are  not  given  for  the  mere  benefit  of 
the  holder,  but  are  incident  to  a  status  which  is  created  for  the 
mutual  benefit  of  the  parties  to  it  or  for  public  purposes,  such  as  the 
rights  of  a  husband,  a  &ther  or  a  public  officer,  so  far  as  these  are 
not  normal  property  rights.  But  the  common  law  did  to  some 
extent  recognize  property  in  offices ;  and  it  has  been  held  in  North 
Carolina  that  when  a  sheriff  is  paid  by  fees,  the  l^islature  camiot, 
during  his  term  of  office  and  without  making  compensation,  take 
from  the  office  a  portion  of  its  duties,  by  the  performance  of  which 
the  fees  were  to  be  earned,  and  commit  them  to  a  di£ferent  officer ; 
partly  on  the  ground  that  to  do  so  would  impair  the  obligation  of  the 
contract  between  the  State  and  the  sheriff  contrary  to  the  provisions 
of  the  Constitution  of  the  United  States,  and  partly  because  it  would 
be  an  unlawful  taking  of  the  sheriff's  property  in  violation  of  the 
State  constitution.  The  court  said :  ^^  Nothing  is  better  settled  than 
that  an  office  is  property.  The  incumbent  has  the  same  right  to  it 
that  he  has  to  any  other  property."*  That  statement,  however,  in 
the  unqualified  and  sweeping  form  in  which  it  was  put  by  the 
court,  is  not  borne  out  by  the  authorities.     There  are  many  deci- 

^  Auat  Lect.  xliii,  xlvii. 

*  King  V.  Hunter,  65  N.  C.  603 ;  8.  C,  6  Am.  Bep.  754. 
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gioDS  which  deny  m  toto  that  a  private  person  can  have  a  property 
right  in  a  public  office.^  Probably,  however,  no  single  rule  can  be 
laid  down  that  will  fit  all  cases.  In  the  construction  of  constitutional 
provisions  for  the  protection  of  the  citizen  against  arbitrary  or  un- 
^reasonable  interference  with  his  interests  it  may  be  just  and  reason- 
able to  extend  the  import  of  property  further  than  in  some  other 
casefi.  No  one  would  suppose,  for  instance,  even  in  North  Carolina, 
that  if  a  sheriff  were  to  become  bankrupt  his  office,  or  even  the 
right  to  fees  to  be  thereafter  earned,  would  pass  as  property  to  his 
assignees  or  that  it  could  in  any  manner  be  laid  hold  on  to  pay 
his  debts.  It  seems  to  me  that  whenever  we  have  a  rule  of  law 
which  speaks  of  property  in  a  sense  that  must  be  taken  to  include 
something  more  than  normal  property  rights,  such  as  that  private 
property  shall  not  be  taken  for  public  use  without  compensation, 
that  all  of  a  man's  property  except  such  as  is  exempted  from  execu- 
tion may  be  levied  upon  to  satisfy  judgments  against  him,  that 
courts  of  equity  will  grant  injunctions  only  for  the  protection  of 
property,  that  the  property  of  a  decedent  shall  descend  or  be  dis- 
tributed in  such  and  such  ways,  or  that  all  of  a  person's  property 
not  specially  exempted  shall  be  put  into  the  tax  list,  the  question  of 
exactly  what  kinds  of  rights  are  meant  must  usually  be  decided 
apon  considerations  special  to  the  case  in  hand. 

§402.  Fartioular  Kinds  of  Abnormal  Property  Bights.  Sub- 
ject to  what  has  just  been  said,  the  following  kinds  of  rights  may  be 
mentioned  as  being  often  classed  with  property  rights. 

Among  rights  in  rem  potestative  rights  most  nearly  resemble  nor- 
mal property  rights.  They  are  rights  in  rem  and  have  material 
subjects;  but  their  subjects  are  persons  not  things.  These, however, 
as  was  said  in  the  preceding  section,  ought  not  to  be  called  property 
in  hw  even  in  the  abnormal  sense. 

Such  rights  as  patents,  copyrights,  franchises,  etc.,  are  like  normal 
property  rights  in  being  rights  in  rem,  but  unlike  them  in  having 
no  material  subjects.  Patent  rights,  it  is  true,  relate  to  the  exist- 
ence of  material  things,  but  the  right,  so  far  as  it  concerns  the  con- 
dition of  the  thing,  is  that  it  shall  not  exist.  There  is  no  right  by 
virtue  of  the  patent  in  or  to  any  article  made  in  violation  of  it.  So 
&r  as  these  are  protected  rights  they  have  been  mentioned  already 

^Attj.  G^en.  v.  Sqairea,  14  Cal.  12;  Gonntj  Gommra.  v.  Jones,  18  Minn.  199; 
Suter.  Dayisy  44  Mo.  129;  State  v.  Douglas,  26  Wis.  428;  Augusta  v.  Sweeney,  44 
6a.  468. 
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in  the  preceding  chapter.  Like  normal  property  rights,  however, 
they  often  include  rights  of  other  kinds,  special  permissive  or  fiicul- 
tative  rights  or  l^al  capacities.  In  this  aspect  they  would  Mto  be 
described  here ;  but  it  does  not  seem  necessary  for  my  present  pQ^ 
pose  to  burden  the  reader  with  such  descriptions. 

The  majority  of  abnormal  property  rights  belong  to  the  dass 
of  rights  in  permmam.  There  must  be  placed  the  large  and  veiy 
important  group  of  equitable  property  rights.  These  closely  simu- 
late the  various  species  of  normal  property  and  of  abnormal  property 
rights  in  rem;  and  many  of  them  may  even  in  a  sense  be  said  to 
have  things  for  their  subjects.  In  making  an  arrangement  of  tbe 
law  it  would  be  perhaps  a  difficult  question  whether  these  rights 
should  be  placed  under  the  head  of  property  or  of  rights  wiperwnoa 
However  in  this  work  it  will  be  more  convenient  to  defer  the  dis- 
cussion of  them  till  the  subject  of  obligations  and  &cultative  rights 
in  peraonam  has  been  gone  over. 

Abnormal  property  rights  also  include  mere  obligations,  sadi  as 
debts,  which  have  no  subjects,  and  various  &oultative  rights  m 
pereoTiam, 


CHAPTER   Xin.— DUTIES    CORRESPONDING   TO 

RIGHTS  IN  REM. 

§  403.  Flan  of  this  Chapter.  It  is  impossible  within  the  limits 
of  a  single  chapter  to  give  a  complete  exposition  of  all  the  duties 
that  correspond  to  rights  in  rem.  To  do  so  it  would  be  necessary 
to  write  a  large  book  upon  Torts*  I  shall  therefore  attempt  no 
more  than  to  describe  in  outline,  omitting  a  great  deal  of  detail 
which  would  find  a  place  in  a  complete  work,  the  principal  of  those 
duties  so  &r  as  is  necessary  to  bring  out  more  clearly  than  has 
already  been  done  the  nature  of  the  relation  and  correspondence  of 
rights  and  duties,  the  position  of  the  line  of  demarkation  between 
rights  in  rem  with  their  corresponding  duties  and  obligations,  the 
relations  between  the  difierent  kinds  of  duties,  and  such  points  gen- 
erally as  are  of  special  importance  in  reference  to  the  arrangement 
of  the  law. 

I.— TRESPASS  AND  CASR 

§  404.  The  Question  to  be  Considered.  Before  going  on  to 
the  discussion  of  particular  duties  an  important  preliminary  matter 
must  be  disposed  of.  Though  the  old  actions  of  trespass  and  trespass 
on  the  case  are  now  nearly  or  quite  extinct,  yet  while  they  were  in 
use  they  rested  upon  a  real  difference  between  the  wrongs  for  whose 
redress  they  respectively  lay.  It  now  becomes  necessary  to  inquire 
what  the  nature  of  this  difference  was  and  whether  it  is  still  of 
importance. 

To  amount  to  a  trespass  the  injury  must  have  been  forcible  and 
the  damage  direct. 

§406.  Forcible  lojuries.  In  a  forcible  injury  two  things  are 
impUed. 

(1.)  The  wrongful  conduct  must  be  an  act,  not  a  mere  omis- 
sion. In  the  case  of  what  are  called  '^continuing  trespasses,"  as  will 
be  more  fully  explained  in  a  subsequent  chapter,'  the  continuance 
of  the  definitional  consequences  is  regarded  l^ally  as  a  continuance 
of  the  act ;  so  that  if  A  places  supports  for  his  house  on  B's  land  and 

>See2  669. 
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while  they  remain  there  B  conveys  the  land  to  C,  Cs  action  against 
A  for  the  further  oontinoance  of  the  wrong  should  be  trespass  and 
not  case^  the  injury  to  C  being  considered  as  due  directly  to  A's  act 
and  not  to  his  omission  to  take  the  things  away.^ 

(2.)  The  ensuing  violation  of  right  must  also  be  by  the  impinge- 
ment of  force  upon  the  person  or  thing  interfered  with  or  by  its 
exertion  in  his  or  its  vicinity^  so  as  to  place  him  or  it  in  a  sitoation 
of  confinement  or  detention  or  to  intimidate  or  threaten  him. 

§406.  Direct  Damage:  Actual  Deftnitional  Conaequenoea. 
Direct  damage  also  is  twofold  in  meaning. 

(1.)  Where  direct  damage  is  said  to  be  necessary  to  support  the 
action,  that  is,  wherever  trespass  will  lie/ the  duty  is  regarded  as  de- 
fined by  reference  to  actual  definitional  consequences ;  it  is  a  duty, 
not  merely  to  abstain  from  such  acts  as  have  an  unreasonable  ten- 
dency to  produce  certain  effects,  but  not  to  act  so  as  to  in  fiact  produce 
such  effects.  And  these  consequences  by  which  the  duty  is  defined 
must  be  the  ^ame  as  or  include  those  which  constitute  the  viola- 
tion of  the  protected  right.  Accordingly  there  cannot  be  a  breach  of 
the  duty  without  there  happening  at  the  same  time  a  violation  of  the 
right ;  and  since  damage  is  conclusively  presumed  &om  the  violation 
of  a  right,  it  must  in  these  cases  follow  directly  upon  the  breach  of 
duty.  Or  rather  the  word  damage  in  this  connection  means  die  harm- 
ful consequences  which  constitute  at  once  the  breach  of  the  duty  and 
the  violation  of  the  right.  If  there  are  further  injurious  conse- 
quences, they  may  be  recovered  for  under  a  per  quod  but  are  not 
of  the  gist  of  the  action.  But  when  the  duty  is  one  whose  defi- 
nitional consequences  are  not  identical  with  nor  indude  those  whidi 
are  violative  of  the  right,  as  the  duty  not  to  publish  slander  of  a 
sort  not  actionable  per  ae  or  not  to  wash  a  carriage  in  the  street,'  and 
a  fortiori  when  the  duty  is  not  defined  by  reference  to  actual  defi- 
nitional consequences  at  all,  such  as  duties  merely  to  act  with  dne 
care,  then  there  may  be  a  breach  of  duty  without  any  violation  of 
right,  and  "  consequential  damages  " — i.  6.,  some  more  distant  oonse- 
quences  which  do  amount  to  a  violation  of  the  right — ^are  essential 
to  the  cause  of  action.*    Frequently  duties  of  these  two  kinds  over- 

1  Hudson  V.  Nicholaon,  9  L.  J.  Ex.  71 ;  8.  C,  5  M.  &  W.  437 ;  Weeton  t.  Wood- 
cock, 9  L.  J.  Ex.  97 ;  aC.,6M.  &W.  5S7. 

*Sharpv.  Powell,  {546. 

'  Eaatwood  v.  Bain,  28  L.  J.  Ex.  74;  S.  C,  3  H.  &  N.  738;  Whitehouse  v.  Fel- 
lowea,  80  L.  J.  C.  P.  306 ;  8.  C,  10  C.  B.  N.  8.  765;  Brine  ».  Gt.  Wert.  Ry.  Co,  31 
L.  J.  Q.  B.  101;  8.  C.  2  B.&  6.  402. 
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lap,  in  which  case  the  party  injured  may  sue  in  either  form  of 
action.  Thus  if  the  defendant  n^ligently  drives  over  the  plaintiff 
m  the  street,  either  trespass  or  case  will  lie,  the  former  for  "  the  act 
itself  the  latter  for  ^Hhe  n^ligenoe."^  Here  are  two  distinct 
duties.  The  one  may  be  defined — for  our  present  purpose — ^by  ref- 
erence to  actual  definitional  consequences,  as  a  duty  not  to  run  over 
the  plaintiff,  the  other,  as  a  duty  of  choice,  not  to  drive  in  a  way 
that  is  n^ligent,  t.  e.,  unreasonable,  because  of  the  probability  of 
nmning  over  him.  The  former  cannot  be  broken  without  giving  a 
cause  of  action  in  trespass,  there  being  at  once  a  violation  of  the 
ri^t;  the  second  may  be  broken  by  mere  n^ligent  driving, 
whether  die  plaintiff  is  run  over  or  not;  but  if  he  is  run  over 
the  damage  is  indirect  and  the  form  of  action  case.  This  is  the 
explanation  of  the  distinction  between  an  action  '^  for  a  violation 
of  a  right"  and  one  ^^for  consequential  damage."  There  must 
be  a  violation  of  a  protected  right  to  give  a  cause  of  action  in  either 
case;'  but  in  the  former  such  violation  is  an  element-  in  the  breach 
of  duty,  in  the  latter  not.  Here  a  curious  anomaly  in  the  law  is 
worthy  of  notice.  There  seems  to  be  no  analogous  overlapping  duty 
as  to  intention.  Although  if  a  direct  forcible  injury  is  done  by  n^- 
ligence  the  plaintiff  has  his  choice  of  actions,  yet  if  the  injury  is 
mtended  and  not  due  to  mere  n^ligence  it  appears  to  be  the  rule 
that  only  trespass  will  lie  and  not  case.'  This  involves  the  astonish- 
ing proposition  that  a  person  may  be  under  a  duty  not  to  do  acts 
which  are  unreasonable  because  of  their  tendency  to  produce  harm 
to  others  while  he  is  not  under  any  duty  to  abstain  from  doing  the 
acts  with  the  intention  of  causing  the  very  same  harm.  To  put  it 
concretely,  if  I  discharge  a  gun  loaded  with  ball  towards  a  crowd  of 
people  so  near  that  I  am  very  likely  to  hit  some  one,  but  not  intend- 
ing to  hit  any  person,  and  in  &ct  no  harm  results,  I  am  nevertheless 
guilty  of  a  breach  of  duty — ^though  there  is  no  actionable  tort 
because  no  violation  of  right ;  but  if  when  I  fired  I  had  intended 
to  shoot  some  one  in  the  crowd,  I  should  not  be  guilty,  but  should 
have  done  only  what  I  had  a  right  to  do-— at  least  as  &r  as  the 
law  of  civil  injuries  goes.  Of  course  this  leads  to  no  practical  bad 
result ;  since  if  any  one  is  actually  hurt  there  is  in  either  case, 
whether  it  was  done  n^ligently  or  intentionally,  a  breach  of  the 

>  WilliamB  v.  Holland,  2  L.  J.  G.  P.  190 ;  S.  C,  10  Bing.  112 ;  Moreton  v,  Hardem, 
4RAa223. 
'See  1 625.  '  See  cases  in  note  1,  supra. 
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other  overlapping  duty  for  which  trespass  will  lie.  Bat  as  a  matter 
of  theory  it  is,  as  I  have  said,  astonishing. 

§  407.  Direct  Damage :  Connection  of  the  Consequences  with 
the  Act.  (2.)  But  it  is  not  a  sufficient  definition  of  direct  damage 
to  say  that  the  definitional  consequences  of  the  duty  are  actual  and 
the  same  as  or  inclusive  of  those  which  amount  to  a  violation  of  the 
corresponding  protected  right,  because  we  are  still  left  without  any 
means  of  deciding  in  what  cases  these  latter  are  taken  as  definitional 
of  the  duty.  For  example,  if  A  has  a  license  to  use  a  way  across 
B's  land  and  C  digs  a  hole  in  the  path  for  A  to  fidl  into,  whidi  A 
passing  in  the  dark  does,  there  is  nothing  in  the  above  definiti(m  to 
prevent  us  from  taking  the  actual  damage  to  A  as  the  definitional 
consequences  of  Cs  duty,  from  defining  the  duty  as  a  duty  not  to 
hurt  A  or  not  to  cause  A  to  fall  into  the  hole ;  in  which  case  the 
damage  would  be  direct  and  the  form  of  action  trespass.  But  it  is 
plain  that  for  such  a  wrong  the  action  should  be  on  the  case  and  the 
damage  is  indirect.  A  still  stronger  instance  is  that  of  unlawfully 
excavating  so  as  to  cause  neighboring  land  to  cave  in  and  thus  vio- 
lating another's  right  of  support.  Here  the  duty  is  in  fad  defined 
by  definitional  consequences,  the  actual  caving  in  is,  I  think,  essea- 
tial  to  the  breach  of  duty  as  well  as  to  the  violation  of  right.^  Yet 
the  damage  is  reckoned  indirect  and  the  remedy  is  case  rather  than 
trespass. 

The  explanation  is  that  in  trespass  the  damage  which  is  of  the 
gist  of  the  action,  that  is,  the  violation  of  right,  must  be  the  direct 
consequence  not  only  of  the  breach  of  duty  but  also  of  the  act  of  the 
wrong-doer.  The  direct  connection  must  exist  not  only  between  the 
breach  of  duty  and  the  violation  of  the  right,  which  are  the  two 
elements  of  an  actionable  wrong,  but  between  the  two  elements  of 
the  breach  of  duty  itself,  the  act  and  its  definitional  consequences. 

To  the  word  '^ direct''  here  as  applied  to  these  consequences,  refer- 
ring as  it  does  to  their  position  in  the  sequence  or  line  of  conse- 
quences that  follow  the  ^^  act,"  it  is  impossible  to  give  any  other 
meaning  than  « immediately  foUowing,"  "without  anything  be- 
tween."  If  any  consequences  can  be  perceived  lying  between  the 
act  and  the  definitional  consequences,  the  latter  are  not  direct.  If 
this  is  so,  the  act  must  mean  the  act  in  the  wider  sense  ^  comprising 
the  act  drieto  aensu  and  some  of  its  more  immediate  consequences. 
The  damage  in  trespass  by  no  means  always  follows  directly  upon 

^See2  421.  'See{86. 
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the  act  in  the  strict  sense.  A  number  of  distinguishable  conse- 
quences usually  intervene ;  and  it  is  only  by  including  these  in  the 
oantent  of  the  ^^  act ''  that  the  damage  can  be  called  the  direct  conse- 
quence of  the  latter.  The  question  whether  damage  is  direct,  in  the 
aspect  of  it  which  we  are  now  considering,  thus  becomes  a  question 
as  to  what  consequences  are  included  in  the  act  latiori  aengu.  Thus 
in  the  dischai^  of  a  gun  the  movement  of  the  finger  in  pulling 
the  trigger,  the  act  in  the  strict  sense,  is  followed  by  that  of  the 
trigger,  and  this  in  turn  releases  the  spring  that  brings  down  the 
hammer.  But  between  the  release  of  the  spring  and  its  actual  recoil 
intervene  an  infinity  of  molecular  movements  in  the  body  of  the 
spring.  So  between  the  striking  of  the  hammer  and  the  ignition  of 
the  powder  is  another  series  of  molecular  movements,  chemical 
changes  in  the  fulminating  compound,  etc.  All  that  we  can  do  in 
tracbg  the  consequences  of  an  act  for  legal  purposes  is  to  lump 
together  these  separately  indistinguishable  changes,  or  changes  which 
it  is  not  worth  while  to  try  to  distinguish,  into  distinguishable 
groups  and  treat  these  groups  as  units.  In  the  action  of  trespass 
we  have  to  do  with  the  first  group  or  the  first  two  groups  only. 
Either  the  first  group,  containing  the  act  strido  sensu  and  certain  of 
the  consequences,  is  called  the  act,  and  the  second  group,  which  of 
(XNuse  follows  directly  after  the  first,  begins  with  the  effect  upon  the 
person  or  thing  that  constitutes  the  injury,  or  the. first  group  in- 
cludes the  whole  injury.  But  where  the  damage  is  deemed  indirect, 
the  injurious  effect  is  considered  to  fall  in  some  more  remote  group, 
between  which  and  the  act  intervenes  another  group  that  belongs  to 
neither.  The  significance  of  the  language  above  quoted  now  appear 
yet  more  clearly,  where  it  is  said  that  in  certain  cases  the  plaintiff 
has  a  choice  whether  to  sue  in  trespass  for  the  ^^act  ^'  or  in  case  for 
the  ^^  negligence.^'  ^  It  has  already  been  stated  that  the  act  in  the 
wider  sense  may  be  made  to  include  more  or  fewer  of  the  conse- 
quences, that  out  of  Ihe  same  act  strido  sensu  and  its  consequences 
several  different  ^^  acts  '^  can  be  carved.'  Now  the  cases  just  referred 
to  are  of  this  sort.  The  ^^  n^ligence,''  for  instance  n^ligent  driving 
in  the  street,  is  an  ^^  act,''  and  the  running  over  the  plaintiff  is  also 
regarded  as  an  ^^act;"  each  is  a  breach  of  duty,  and  an  action 
will  lie  either  for  the  former  in  connection  with  the  harmfiil  conse- 
quences  that  indirectly  follow  it,  some  motions  of  the  horse  being 
recognized  as  coming  in  between  the  careless  acts  of  the  driver  and 
>8ee  p.  393,  note  1 ;  also  Cole  v.  Fisher,  11  Mass.  137.  'See  {  86. 
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the  damage^  or  for  the  latter^  of  which  the  harmftil  oonsequeaoes  are 
a  part  or  are  the  next  distinguishable  results.  But  where  the  oon- 
sequences  violative  of  the  right  follow  the  act  in  the  strict  soise  so 
closely  that  no  intermediate  group  of  consequences  can  be  ea^y  dis- 
tinguished, as  in  a  blow  with  the  fist,  then  the  courts  hold  that  there 
is  only  one  l^allj  recognizable  ^^act/'  which  includes  the  whole; 
they  treat  it  as  a  trespass  only,  and  case  will  not  lie.  Thus  where 
the  defendant  entered  upon  the  plaintiff's  land  and  carried  off  a 
boiler,  it  was  ruled  that  trespass  was  the  only  available  form  of 
action,^  and  the  language  of  Littledale,  J.,  in  Hensworth  v. 
Fowkes,*  was  cited  with  approval :  "  I  do  not  accede  to  the  general 
position,  that  whenever  there  is  a  trespass  and  also  a  consequential 
damage,  the  plaintiff  may  at  his  election,  waive  the  trespass  and  sue 
in  case.  If  that  were  so,  whenever  there  is  an  assault  and  a  conse- 
quent injury,  the  party  might  adopt  this  course,  and  so  entitle  him- 
self to  costs.''  It  is  not  necessary  to  attempt  here  to  give  any 
general  rule  for  determining  what  consequences  are  in  any  giv^ 
case  to  be  taken  as  included  in  the  ^^  act,"  L  e.,  when  damage  is 
direct.  I  do  not  think  that  it  would  be  impossible,  if  it  were 
necessary,  to  deduce  from  well  established  principles  a  rule  or  a  set 
of  rules  of  this  kind,  though  it  would  be  by  no  means  easy,  since 
the  distinctions  that  would  have  to  be  made  would  be  numerous, 
fine  and  hard  to  apply.  Indeed  the  very  purpose  for  whidi  the 
forgoing  analysis  has  been  made  is  to  enable  me  to  show  a  litde 
further  on  how  this  question  of  the  directness  of  damage  can  be 
eliminated  from  the  law  altogether.  The  decisions  upon  this  snb- 
ject,  although  very  numerous,  it  is  difficult,  if  not  quite  impossible 
to  reconcile.  The  exact  nature  of  the  question — i.  c,  that  it  depends 
largely  upon  what  consequences  of  the  act  atrido  senau  are  to  be 
taken  as  included  in  the  act  in  the  wider  sense — ^has,  so  fiu*  as  I 
know,  never  been  pointed  out  before.  It  is  hopelessly  mixed  up 
in  the  decisions  with  questions  of  the  imputation  of  acts  and  the 
remoteness  of  damages.  Very  often  the  real  point  decided  is  as  to 
the  nature  of  the  duty,  what  it  is  which  is  commanded  or  forbidden, 
or  of  the  right  violated.* .  And  even  when  the  subject  of  the  deci- 
sion is  really  the  directness  or  indirectness  of  the  damage,  the  judges 
have  usually,  as  it  seems  to  me,  merely  taken  the  conception  of  an 

»  Weeton  v.  Woodcock,  9  L.  J.  Ex.  97 ;  S.  C,  5  M.  &  W.  587. 

>4B.&Ad.449. 
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act  which  some  accident  or  superficial  analogy  has  formed  in  their 
minds  and  then  inquired  whether  the  damage  was  direct  upon  that^ 
without  asking  how  the  limit  of  inclusion  of  the  act  happened  to  be 
fixed  just  where  it  was. 

§  408.  Intention  and  Negligence  in  Trespase.  The  next  ques- 
tion is  whether  intention  or  n^ligence  on  the  part  of  the  defendant 
is  necessary  to  make  an  actionable  trespass.  Here  I  shall  depend 
chiefly  upon  the  admirable  discussion  of  the  sut^ect  by  Judge 
Holmes,  to  whom  I  am  already  so  deeply  indebted,  in  his  Common 
Law.^ 

There  is  considerable  authority  in  fisivor  of  the  view  that  neither 
intention  nor  n^ligenoe  need  be  present.  Neither  was  allied  in 
the  declarations  in  trespass  at  common  law.  The  earliest  case  cited 
by  Judge  Holmes  is  from  the  year  books.^  It  was  trespass  qaare 
ckmumfiregiL  The  plea  was  that  the  defendant  was  trinmiing  his 
thorn  hedge  upon  adjacent  land  of  his  own  and  the  cuttings 
against  his  will  fell  upon  the  plaintiff's  land,  whereupon  the  defend- 
ant went  quickly  upon  the  land  and  took  them,  which  was  the 
trespass  complained  of.  This  was  held  bad  on  demurrer.  Many 
of  the  fiuniliar  illustrations  found  in  the  books  are  taken  from  the 
aigament  of  the  plaintiff's  counsel  in  this  case.  For  example: 
''  If  one  is  cutting  trees,  and  the  boughs  fidl  on  a  man  and  wound 
him,  in  this  case  he  shall  have  an  action  of  trespass  •  *  *  *  and 
also,  sir,  if  one  is  shooting  at  butts,  and  his  bow  shakes  in  his  hands, 
and  kills  a  man,  ipso  invUoy  it  is  no  felony,  *  *  *  but  if  he 
wounds  one  by  shooting,  he  shall  have  a  good  action  of  trespass 
against  him,  and  yet  the  shooting  was  lawfiil,  *  *  *  and  the 
wrong  which  the  other  receives  was  against  his  will ;  *  *  *  if  I 
am  building  a  house,  and  when  the  timber  is  being  put  up  a  piece 
of  timber  falls  on  my  neighbor's  house!  and  breaks  his  house,  he 
shall  have  a  good  action ;  and  yet  the  raising  of  the  house  was  law- 
ful, and  the  timber  fell,  me  irwito;  *  *  *  so  if  one  assaults  me, 
and  I  cannot  escape,  and  I  in  self-defense  lift  up  my  stick  to  strike 
him,  and  in  lifting  it  hit  a  man  who  is  behind  me,  in  this  case  he 
shall  have  an  action  against  me."  Forty  years  later  Rede,  J., 
adopted  the  argument  as  to  shooting  at  butts  in  the  last  case,  saying 
also  that  in  trespass  ^^  the  intent  cannot  be  construed,  but  in  felony 
it  shall  be."*     In  Weaver  v.  Ward*  a  soldier  who   in  lawfully 

» Lect  iii.  » Y.  B.  6  Ed.  IV,  7,  pi.  IS. 

» Y.  B.  21  Hen.  VH,  27,  pi.  6.  *  Hob.  134. 
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exercising  himself  in  arms  accidentally  and  unintentionallj  wounded 
another  by  iim  discharge  of  his  musket  was  held  liable  in  trespttB& 
Later  shooting  cases  in  wUfik  the  defense  that  the  damage  was  done 
accidentallj  and  against  the  will  of  the  defendant  has  been  held 
insufficient  are  Dickenson  v,  Watson^  and  TTadnwood  r.  HewBon.' 
In  Cole  V,  Fisher^  the  Supreme  Court  of  Massachusetts  said  that 
the  doctrine  of  the  latter  case  had  never  been  questioned ;  and  as 
recently  as  1866  it  was  followed  by  the  Court  of  Appeals  of  New 
York  in  Castle  v.  Duryee.*  In  Leame  v.  Bray*  Grose,  J.,  said: 
"  Looking  into  all  the  cases  from  the  year  book  in  the  21  H,  VII 
down  to  the  latest  decision  on  the  subject,  I  find  the  principle  to  be, 
that  if  the  injury  be  done  by  the  act  of  the  party  himself  at  the  time, 
or  he  be  the  immediate  cause  of  it,  though  it  happen  accidentally  or 
by  misfortune,  yet  he  is  liable  in  trespass." 

§  409.  Arguments  Against  the  Foregoing  View.  Against  that 
view  the  following  arguments  may  be  uiged : 

(1.)  There  are  two  theories  of  liability  for  torts  that  have  obtained 
some  acceptance ;  one  that  a  man  shall  not  be  held  liable  unless  he 
is  to  some  extent  blameworthy,  and  the  other  that  a  man  when  he 
acts  acts  at  his  peril.  The  latter  really  lies  at  the  basis  of  the  deci- 
sions and  dida  in  the  preceding  section.  But  no  rational  ground 
can  be  shown  why  this,  if  proper  to  be  acted  upon  at  all,  should  be 
confined  to  cases  where  the  damage  is  direct.  As  Judge  Holmes 
well  says,  "  the  same  reasoning  would  make  a  defendant  responsible 
for  all  damage,  however  remote,  of  which  his  act  could  be  called  the 
cause.  So  long,  at  least,  as  only  physical  or  irresponsible  agencies, 
however  unforeseen,  cooperated  with  the  act  complained  of  to  pro- 
duce the  result,  the  argument  which  would  resolve  the  case  of  acci- 
dentally striking  the  plaintifi^,  when  lifting  a  stick  in  necessary  self- 
defense,  adversely  to  the  defendant,  would  require  a  decision  against 
him  in  every  case  where  his  act  was  a  &ctor  in  the  result  complained 
of.  The  distinction  between  a  direct  application  of  force,  and  causing 
damage  indirectly,  or  as  a  more  remote  consequence  of  one's  act, 
though  it  may  determine  whether  the  form  of  action  shall  be  tres- 
pass or  case,  does  not  touch  the  theory  of  responsibility,  if  that 
theory  be  that  a  man  acts  at  his  peril.*  As  was  said  at  the  outset, 
if  the  strict  liability  is  to  be  maintained  at  all,  it  must  be  maintained 

>  Sir  T.  Jones  205.  » 1  Stra.  596.  » 1 1  Maas.  137. 

*  2  Keyes  (N.  Y.)  169.     See  also  Bessey  v.  OUiot>  Sir  T.  Bay.  467. 
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lliMiiighfWif  A  principle  cannot  be  stated  which  would  retain  the 
strict  liability  in  trespass  while  abandoning  it  in  case.  It  cannot  be 
said  that  trespass  is  for  acts  alone,  and  case  for  consequences  of 
those  acts.  AH  actions  of  trespass  are  for  consequences  of  acts,  not 
for  the  acts  themselves.^  And  some  actions  of  trespass  are  for  con- 
sequences more  remote  from  the  defendant's  act  than  in  other  in- 
stances where  the  remedy  would  be  case.'''  If  the  theory  that  a 
man  acts  at  his  peril  is  adopted,  why  is  a  man  not  liable  whose 
horse  runs  away  with  him  while  riding  in  the  street  and  runs  over 
another  person,  since  his  act  in  bringing  the  horse  into  the  street  is 
a  cause  of  the  damage?^  Nor  can  it  be  said  not  to  be  the  proximate 
canse ;  for  the  very  same  act,  if  accompanied  by  circumstances  which 
made  it  blameworthy — e.  g.y  a  knowledge  that  the  horse  was  so 
exceedingly  wild,  unruly  and  vicious  as  to  make  him  very  unfit  for 
use  in  the  street — ^might  be  a  ground  of  liability.^ 

(2.)  Many  of  the  authorities  in  &vor  of  the  strict  rule  of  liability 
plainly  go  on  a  con&sion  between  simple  and  wrong  intention.  In 
the  case  of  the  cuttings  from  a  thorn  hedge  falling  upon  the  plain- 
tiff's land,  for  instance,'  the  defendant  must  have  known  when  he 
cat  them  that  they  would  probably  £bi11  there,  so  that  the  causing 
them  to  come  upon  the  plaintiff's  land  was  at  least  wilful,  while  the 
entry  to  take  them  was  of  course  intentional.  The  like  is  true  of 
other  cases  which  are  sometimes  put  as  cases  of  unintentional  tres- 
pass, as  where  one  enters  upon  another's  land  supposing  it  to  be  his 
own  or  an  auctioneer  sells  in  good  &ith  property  sent  to  him  for  sale 
by  one  who  is  not  the  owner.*  In  these  cases  the  wrong  is  inten- 
tional, that  is,  the  defendant  intends  to  produce  a  result  which  is  in 
fiict  a  violation  of  the  owner's  right,  though  he  does  not  know  it  to 
be  so.  The  liability  for  trespasses  of  cattle  comes  under  special  rules 
not  here  under  discussion.^  There  is  no  doubt  that  to  make  a  tres- 
pass a  wrong  intention  is  not  necessary,  though  it  generally  is  in  a 
erime ;  but  that  is  a  very  different  thing  from  saying  that  no  inten- 
tion— or  n^ligence — is  required.     In  some  of  the  cases  the  dis- 

^/.  e^  acts  in  the  strict  sensei  which  is  the  sense  in  which  Judge  Hobnes  always 

the  word. 
'Hobnes 90,  91. 
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tinction  between  a  felony  and  a  mere  dvil  trespass  is  strongly 
insisted  on,^  which  goes  some  ways  to  show  that  what  was  oonadoed 
unimportant  was  the  presence  or  absence  of  that  sort  of  intention 
which  makes  conduct  criminal;  and  that  then,  the  two  kinds  of 
intention  not  being  clearly  discriminated,  the  absence  of  sudi  inten* 
tion  was  confounded  with  the  absence  of  all  intention.  This  view 
is  strengthened  by  the  fact  that  even  in  the  very  cases  usually  cited 
in  support  of  the  doctrine  of  strict  liability  there  are  dicta  which 
show  that  the  decisions  might  have  been  different  had  it  plainly 
appeared  that  the  damage  was  without  any  sort  of  intention  and  the 
defendant's  conduct  quite  free  from  n^ligence.  In  the  case  of  the 
thorn  cuttings,  Choke,  C.  J.,  said:  ^'As  to  what  was  said  about 
their  fidling  in  ipso  invito^  that  is  no  plea,  but  he  ought  to  show 
that  he  could  not  do  it  in  any  other  way  or  that  he  did  all  that  was 
in  his  power  to  keep  them  out.^  In  Scott  v.  Shepherd'  Sir  William 
Blackstone  speaks  of  ^^  nothing  but  inevitable  necessity"  being  jus- 
tification. In  Weaver  r.  Ward^  the  court  said  that  ^'  no  man  shall 
be  excused  of  a  trespass  ♦  *  *  except  it  may  be  adjudged  utterly 
without  his  fault.  As  if  a  man  by  force  take  my  hand  and  strike 
you,  or  if  here  the  defendant  had  said,  that  the  plaintiff  ran  across 
his  piece  when  it  was  discharging,  or  had  set  forth  the  case  with  the 
circumstances  so  as  it  had  appeared  to  the  court  that  it  had  been 
inevitable,  and  that  the  defendant  had  committed  no  n^ligenoe  to 
give  occasion  to  tiie  hurt/'  The  later  cases  simply  follow  Weaver 
V.  Ward.* 

(3.)  Judge  Holmes' opinion  seems  to  be  that  the  rule  of  strict  liability 
did  not  originally  prevail,  but  came  in  if  at  all  only  "  in  that  period 
of  dry  precedent  which  is  so  often  to  be  found  midway  between 
a  creative  epoch  and  a  period  of  solvent  philosophical  reaction."* 
He  remarks:  ^^It  will  be  remembered  that  the  earlier  precedents 
are  of  a  date  when  the  assize  and  jwrata  had  not  given  place  to  the 
modem  jury.  These  bodies  spoke  from  their  own  knowledge  to  an 
issue  defined  by  the  writ,  or  to  certain  fiuniliar  questions  of  fiict 
arising  in  the  trial  of  a  cause,  but  did  not  hear  the  w^hole  case  upon 
evidence  adduced.  Their  fiinction  was  more  limited  than  that  which 
has  been  gained  by  the  jury,  and  it  naturally  happened  that,  when 

>  Holmes  85,  86 ;  also  some  cases  cited  in  {  408. 

*  Bee  remarks  in  Millen  v.  Fawdry,  Pop.  161 ;  S.  C,  Latch.  13^  119 ;  Holmes  lOS. 

s  2  Wm.  Blacks.  892;  S.  C,  1  S.  L.  C.  477.  'See2408. 

6  Holmes  104.  *  Holmes  89. 
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thev  had  declared  what  the  defendant  had  done,  the  judges  laid  down 
the  standard  by  which  those  acts  were  to  be  measured  without  their 
assistance.  Hence  the  question  in  the  Year  Books  is  not  a  loose  and 
general  inquiry  of  the  jury  whether  they  think  the  alleged  trespasser 
was  negligent  on  such  &cts  as  they  may  find,  but  a  well  defined 
issue  of  laW;  to  be  determined  by  the  court,  whether  certain  acts  set 
forth  upon  the  record  are  a  ground  of  liability.     It  is  possible  that 
the  judges  may  have  dealt  pretty  strictly  with  defendants,  and  it  is 
quite  easy  to  pass  from  the  premise  that  defendants  have  been  held 
trespassers  for  a  variety  of  acts,  without  mention  of  neglect,  to  the 
conclusion  that  any  act  by  which  another  was  damaged  will  make  the 
actor  chai^eable.    But  a  more  exact  scrutiny  of  the  early  books 
will  show  that  liability  in  general,  then  as  later,  was  founded  on  the 
opinion  of  the  tribunal  that  the  defendant  ought  to  have  acted 
otherwise,  or,  in  other  words,  that  he  was  to  blame.'' ^     After 
noticing  various  dicta  to  this  effect,  including  those  that  I   have 
already  quoted,  the    learned    author    goes  on:   '^The  quotations 
which  were  made  above  in  fitvor  of  the  strict  doctrine  from  Sir  T. 
Raymond  in  Bessey  v,  Olliot  and  from  Sir  William  Blackstone  in 
Soott  9.  Shepherd  are  both  taken  from  dissenting  opinions.    *    *    * 
The  last  case  cited  above,  in  stating  the  arguments  for  absolute 
responsibility,  was  Leame  v.  Bray.'      The  question  under  discussion 
was  whether  the  action  (for  running  down  the  plaintiif )  should  not 
have  been  case  rather  than  trespass,  the  defendant  founding  his  ob- 
jection to  trespass  on  the  ground  that  the  injury  happened  through 
his  negligence  but  was  not  done  wilftiUy.     There  was  therefore  no 
question  of  absolute  responsibility  for  one's  acts  before  the  court,  as 
negligence  was  admitted;  and  the  language  used  is  all  directed 
simply  to  the  proposition  that  the  damage  need  not  have  been  done 
intentionally."  * 

(4.)  There  is  considerable  modern  authority  directly  opposed  to 
the  theory  of  strict  responsibility.  Brown  v.  Kendall,^  as  Judge 
Holmes  sajrs,  settled  the  question  for  Massachusetts.  There  the 
defendant,  trying  to  separate  two  fighting  dogs,  raised  his  stick  over 
his  shoulder  to  strike  one  of  them,  and  accidentally  hit  the  plaintiff 
in  the  eye  hurting  him  seriously.  The  court  held  that,  though  the 
defendant  was  not  bound  to  separate  the  dogs,  yet  that,  if  his  doing 
fX)  was  a  lawful  act,  he  was  not  liable  unless  he  acted  without  due 

1  Holmes  102, 103.  >  See  {  408. 

*  HolmeB  104, 105.  *  6  Cash.  292. 
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care.  The  same  doctrine  has  been  maintained  hj  other  courts,  a$ 
appears  from  the  cases  cited  in  the  note.^ 

I  shall  therefore  assume  in  this  chapter  that  in  ordinary  cases  of 
trespass  either  simple  intention  at  least  or  n^ligenoe — i.  e.,  unrea- 
sonableness— ^is  necessary  to  constitute  a  breach  of  duty. 

§  410.  The  Use  of  the  Distinction  between  Direct  and  Indi* 
rect  Damage.  Although,  as  was  said  in  the  preceding  section,  if 
the  theory  that  a  person  acts  at  his  peril  is  to  be  used  at  all,  there 
is  no  fitness  in  confining  it  to  cases  where  the  damage  is  direct,  still 
it  has  never  been  held  that  it  extends  to  all  indirect  damage.  To  do 
so  would  shock  the  most  obtuse  sense  of  justice.  We  should  have 
to  hold,  for  example,  that  if  A  planted  a  tree  which  afterwards  was 
blown  down  in  a  storm  and  fell  upon  and  hurt  B,  A  would  be  liable 
for  this  consequence  of  his  act.  There  is  a  necessity  of  finding  some 
principle  or  test  by  which  so  wide  and  inadmissible  a  responsibility 
can  be  avoided,  even  for  consequences  which  are  proximate  in  the 
sense  of  being  traceable  to  the  act  with  reasonable  certainty.*  The 
most  usual  test  is  found  in  the  state  of  mind  of  the  actor  with  refer- 
ence to  the  consequences  or  their  apparent  probability  at  the  time  of 
the  act,  whether  he  acted  intentionally,  negligently  or  unreasoo- 
ably  as  to  them.  Another  criterion  sometimes  resorted  to  is  the 
relation  of  the  actor  to  the  instrument  by  which  the  mischief  is  done, 
as  in  the  case  of  a  person  in  possession  of  a  dangerous  animal,  who 
may  be  held  responsible  for  certain  kinds  of  harm  done  by  it  whether 
the  direct  or  the  indirect  consequence  of  any  conduct  of  liLs  and  with- 
out regard  to  his  being  to  blame  or  not.  But  trespasses  are  m 
varied  in  kind  that  no  such  test  as  this  last  can  be  applied;  so  that, 
if  intention  or  n^ligence  is  not  taken  into  account,  the  direct- 
ness of  the  damage  becomes  almost  the  only  test  left  to  resort  to,  a 
test  which,  though  approved  neither  by  logic  nor  justice,  is  yet 
better  than  none,  better  than  to  admit  a  limitless  liability  for  all 
consequences  of  acts  that  cannot  be  classed  as  legally  remote  in  the 
sense  to  be  hereafter  explained.'     The  requirements  of  intention  or 

>  Brown  v.  Collins,  53  N.  H.  442 ;  Harvey  v.  Dunlop,  Lalor  193 ;  Morris  f. 
Piatt,  32  Conn.  75;  The  Nitro-glycerine  Oaae,  15  Wall.  524;  Losee  v,  Badisnan, 
51  N.  Y.  476 ;  S.  C,  10  Am.  Rep.  623 ;  Vincent  v.  Stinehour,  7  Vt.  62 ;  Bizzell  v.  Booker, 
16  Ark.  308 ;  Holt,  C.  J.,  in  Cole  v.  Turner,  6  Mod.  149 ;  Lord  Haidwicke  in  Wil- 
liams t\  Jones,  Cas.  temp.  Hardwicke  298 ;  Hall  v.  Feamley,  3  Q.  B.  919 ;  Martio, 
B.,  in  Coward  t?.  Baddeley,  4  H.  &  N.  478;  S.  C,  28  L.J.  Ex.  260;  Holmes  r. 
Mather,  L.  R.  10  Ex.  261 ;  S.  C,  44  L.  J.  Ex.  176. 

« See  i  550.  » Ch.  XV,  Div.  H. 
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negligenoe  on  the  part  of  the  actor  and  of  directness  in  the  damages 
are  thos^  it  appears,  capable  of  serving  as  substitutes  for  each  other. 
They  both  subserve  the  same  purpose  of  keeping  a  person's  liability 
for  his  acts  within  limits ;  and  if  we  make  use  of  either  one  the  other 
becomes  superfluous.  If  the  party's  liability  is  to  depend  upon  his 
having  acted  with  an  intention  to  produce  certain  consequences  or  in 
a  way  that  was  unreasonable  from  its  tendency  to  produce  them, 
there  is  no  very  strong  reason,  apart  from  the  form  of  the  action,  why 
we  should  inquire  whether  these  consequences  are  direct  or  indirect. 
There  thus  appears  a  possibility  of  getting  rid  altogether  of  one  of 
the  most  perplexing  distinctions  of  the  old  law. 

§  411.  Whether  Two  Sets  of  Duties  Need  be  Stated.  It  appears 
from  what  has  been  said  that  duties  which  rest  on  persons  generally 
to  abstain  from  interferences  with  the  persons  and  property  of  others 
M  into  two  groups.  One,  whose  breach  is  sued  for  in  trespass  and 
which  I  shall  therefore  for  convenience  sake  call  trespass-duties,  may 
be  roughly  described  as  duties  not  to  actually  interfere  with  such 
persons  or  property  n^ligently  or  intentionally  and  as  the  direct 
consequence  of  one's  act ;  while  the  other  set  of  duties  for  whase 
breach  case  lies,  which  therefore  may  be  denominated  case-duties, 
consists  of  duties  not  to  do  acts,  or  in  some  cases  omilsions,  which 
are  unreasonable  from  their  tendency  to  cause  directly  or  indirectly 
such  interferences.  To  a  considerable  extent  these  two  groups  over- 
fa^  with  each  other.  Now  the  next  question  is  whether  in  the 
arrangement  of  the  law  it  is  worth  while  to  state  these  two  sets  of 
duties  separately,  whether  they  cannot  more  advantageously  be  amal- 
gamated into  a  single  series.  If  this  were  done,  the  troublesome 
distinction  between  direct  and  indirect  damages  would  vanish,  and 
the  duties  would  all  be  defined  as  duties  not  to  act  or  omit  negli- 
gently or  with  intention  of  doing  harm.  Then  there  would  still 
remain  a  question  whether  the  duties  should  be  defined  by  reference 
to  actual  definitional  consequences,  these  consequences  being  also 
violative  of  the  corresponding  rights,  as  in  trespass-duties,  or  by 
reference  only  to  the  party's  state  of  mind  or,  as  in  case-duties,  to 
probable  consequences. 

It  seems  to  me  plainly  the  better  course  to  have  only  one  set 
of  duties.  If  it  be  the  duty  of  A  when  driving  in  the  street  to 
drive  carefiiUy  so  as  not  to  run  over  B,  it  is  entirely  superfluous  to 
say  that  he  is  also  under  a  duty  not  to  actually  run  over  B  by  his 
cardess  driving.     Either  duty  covers  the  whole  ground.     Also  it 
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14  more  direct  and  simple  to  put  the  duties  into  the  form  of  case- 
duties  rather  than  of  trespass-duties.  If  we  leave  out  the  require- 
ment that  the  damage  shall  be  direct,  which  we  have  already  seen  to 
be  unnecessary  whenever  intention  or  n^ligence  is  an  essential  ele- 
ment in  the  breach  of  duty,  and  which  cannot  possibly  be  required 
in  the  majority  of  the  duties  which  we  are  now  considering,  it  will 
be  seen  that  trespass-duties  are  the  same  as  case-duties  with  the 
addition  of  a  reference  to  the  actual  consequences.  The  latter  are 
described  as  duties  not  to  do— or  omit — acts  with  the  intention  of 
causing  certain  results  or  which  are  unreasonable  from  their  tendenty 
to  cause  them,  and  the  former  as  duties  not  to  so  act  and  therebj 
actually  cause  the  results.  But  if  the  former  is  a  sufficient  descrip- 
tion of  the  duties — as  it  is — the  additional  element  in  the  latter  is 
simply  superfluous. 

For  the  above  reasons  I  shall  in  this  chapter,  following  the  plan 
which  I  think  ought  to  be  followed  in  a  code,  state  only  one  set 
of  duties,  and  shall  describe  these  as  duties  of  choice,  omitting  all 
reference  to  actual  definitional  consequences  wherever  intratioQ 
or  negligence  enters  into  the  breach  of  duty.  The  law  as  thus 
stated  will  differ  from  the  law  as  it  actually  exists  in  the  following 
respects. 

1.  All  trespass-duties,  that  is  all  duties  defined  as  duties  not  to 
actually  cause  damage  to  the  persons  or  property  of  others  as  the 
direct  consequence  of  acts  done  n^ligently  or  Mrith  that  intention, 
will  be  omitted. 

2.  So  far  as  such  omitted  duties  are  overlapped  by  case-duties 
that  cover  the  same  ground,  such  case-duties  will  be  defined,  as  they 
would  have  to  be  if  the  trespass-duties  were  also  stated.  But  so 
far  as  the.  trespass-duties  covered  ground  that  belonged  to  them 
exclusively  and  was  not  overlapped  by  case-duties,  new  case-dudes, 
not  now  existing  in  our  law,  must  be  framed  to  fill  the  gap.  This 
will  happen  in  three  classes  of  cases. 

(a)  In  the  cases  mentioned  in  §  406,  where  a  person  acts  with  an 
intention  of  causing  an  interference  with  the  person  or  property  of 
another.  If  A  n^ligently  runs  over  B  while  riding,  an  action  on 
the  case  will  lie  for  the  negligence,  but  if  he  does  it  intentionally 
case  will  not  lie.  That  is,  there  is  no  case-duty  now  recognized  in 
our  law  not  to  do  acts  with  the  intention  of  causing  such  damage. 
Such  a  duty  would  therefore  have  to  be  newly  created  in  a  code,  but 
will  be  treated  in  this  chapter  as  already  existing. 
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(6)  Even  in  case  of  negligenoe  we  saw  in  §  407  that  if  the  damage 
foUowed  very  closely  upon  the  act  trespass  was  the  only  form  of 
action  available.  No  '^  act "  in  the  wider  sense  could  be  distinguished 
between  the  act  in  the  strict  sense  and  the  damage.  But  here,  using 
the  word  act  only  in  its  strict  sense,  which  is  its  more  proper  sense, 
we  must  treat  these  cases  just  as  we  do  those  where  the  damage  is  a 
little  further  off,  and  say  that  the  duty  is  one  not  to  act  negligently 
or  with  intention. 

(c)  In  continuing  trespasses  the  continuance  of  the  definitional 
oonsequence  is  r^arded  as  a  continuance  of  the  act — in  the  wide 
sense;  so  that  no  separate  duty  to  put  a  stop  to-their  continuance  is 
required  or  recognized  in  our  law.  To  recur  to  an  example  already 
mentioned,^  where  shores  were  wrongfully  placed  on  land  by  the 
defendant  to  support  his  house,  and  the  plaintiff  afterwards  became 
the  owner  of  the  land,  so  that  the  original  placing  them  there  was 
not  a  breach  of  duty  as  to  him,  it  was  nevertheless  held  that  he 
must  sue  in  trespass  and  not  in  case  for  their  continuance  there, 
because  that  was  a  continuing  act.  There  was  no  separate  duty  to 
take  them  away,  a  duty  whose  breach  would  not  be  an  act  but  an 
omission  for  which  case  would  lie.  But  using  the  word  act  always 
in  the  strict  sense  the  notion  of  a  continuing  act  becomes  inadmis^ 
sible,  and  a  new  duty  to  remove  the  object  has  to  be  posited. 

3.  In  trespass  intention  or  n^ligenoe,  even  if  essential  to  the 
maintenance  of  the  action,  need  not  be  alleged  in  the  declaration. 
This  would  seem  to  imply  that  one  or  the  other  of  them  is  prima 
fcbde  implied  when  the  damage  is  direct.  But  Brown  v,  Kendall, 
dted  in  §  409,  is  a  direct  authority  to  the  effect  that  they  must  be 
proved  by  the  plaintiff  like  the  other  &cts  of  his  case.  Moreover  it 
must  be  remembered  that  when  the  damage  is  direct  and  the  injury 
forcible  it  is  in  general  hardly  possible  to  state  the  cause  of  action  in 
a  way  that  shall  not  imply  either  n^ligenoe  or  intention.  An  klle- 
gation,  for  instance,  that  the  defendant  assaulted  and  beat  the  plain- 
tiff, broke  and  entered  the  plaintiff's  close  or  took  and  carried  away 
the  plaintiff's  chattel,  would  not  naturally  be  construed  to  set  forth 
a  mere  accidental  injury. 

To  the  extent  above  described  then  this  chapter  will,  and  a  code 
framed  on  the  same  plan  would,  depart  from  the  law  as  it  now  is^ 
But  the  compensating  advantages  are  the  avoidance  entirely  of  the 
distinction  between  direct  and  indirect  damage,  and,  as  it  is  hoped 

>  See  p.  392,  note  1. 
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will  appear  from  the  remainda:  of  this  chapter,  the  possibility  of  a 
more  simple  and  Ic^cal  and  at  the  same  time  not  leas  oomplete 
scheme  of  l^al  duties. 

IL— DUTIES    CORRESPONDING   TO    THE    RIGHTS    OF    PEKSONAL 
LIBERTY,    BODILY    AND    MENTAL    SECURITY, 
PROPERTY  AND  POTESTAS. 

1.  Duties  Resting  Upon  Persons  Generally. 

a.— statement  of  the  duties. 

• 

§412.  (General  Duties  Not  to  Act  with  Intent  to  Do  Hann 
or  Unreasonably.  A  person  must  not  do  any  act  with  the  intentioo 
of  thereby  producing  or  helping  to  produce  a  result  that  would  be 
in  fact  a  violation  of  any  other  person's  right  of  personal  liberty, 
bodily  or  mental  security,  property  or  poieBtaSy  nor  any  act  which 
is,  or  would  be  if  the  actor  knew  of  the  existence  of  the  right 
endangered,  unreasonable  from  its  t^idency  to  produce  such  a  resalt 

It  is  not  necessary  that  the  actor  should  know  of  the  existence  of 
the  right;  still  less  that  he  should  know  the  facts  that  make  the  act 
wrongful.  It  is  enough  that  the  result  would  be  in  fact^  if  it  should 
happen,  a  violation  of  the  right.  Thus  if  A  cuts  trees  upon  B's  wood- 
land supposing  it  to  be  his  own,  or  if  a  sheriff  having  a  writ  against 
A  arrests  B  supposing  him  to  be  A,  in  each  case  the  actor  is  liable. 
The  precise  result  intended,  the  change  in  the  condition  of  the  trees 
or  the  restraint  upon  B's  motions,  is  a  violation  of  B's  right,  though 
in  the  former  case  the  actor  does  not  know  tliat  the  right  exk; 
at  all  and  in  the  latter,  although  he  knows  that  the  perscm  whom  he 
arrests  has  a  right  of  personal  liberty,  he  supposes  that  &cts  exist 
which  justify  his  act,  bringing  it  under  one  of  the  exceptions  to  the 
above  duties  to  be  presently  mentioned.  I  suppose  that  the  same 
principles  hold  with  regard  to  n^ligent  acts.  If  A  does  an  act 
which  is  likely  to  result  in  injury  to  something  belonging  to  B^  the 
risk  of  such  injury  resulting  being  one  which  it  would  be  un- 
reasonable for  A  to  take  if  he  knew  that  the  thing  was  the  property 
of  another,  he  cannot  justify  himself  by  proof  that  he  thought  it  was 
his  own. 

Most  trespasses  and  negligent  injuries  to  persons  and  pn^ierty, 
assaults,  false  imprisonments  and  many  tortious  takings  and  conver- 
sions of  property  involve  violations  of  these  duties.     It  must  be 
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remembered  that  to  constitute  an  actionable  wrong  a  violation  of 
the  protected  right  to  which  the  duty  corresponds  is  necessary  as  well 
as  a  breach  of  duty ;  and  the  questions  that  are  raised  in  these  classes 
of  cases,  when  they  do  not  relate  to  the  existence  or  scope  of  some 
exception  to  the  duty,^  are  more  often  about  the  extent  of  the  right. 
Thus  the  question  whether  an  arrest  or  imprisonment  can  be  effected 
without  the  use  of  physical  force,  the  party  arrested  submitting 
quietly  through  fear  or  a  belief  that  it  is  his  legal  duty  to  do  so, 
concerns  the  right  not  the  duty.  It  is  the  same  as  to  ask  whether 
the  restraint,  the  freedom  from  which  constitutes  the  content  of  the 
right,  means  only  physical  restraint  or  includes  also  some  kinds  of 
mental  restraint.  If  it  had  seemed  necessary  for  the  purposes  of  this 
work  to  go  into  details  upon  that  point  at  all,  the  chapter  on  Rights 
m  Rem  would  have  been  the  proper  place  for  so  doing.  So  the 
right  of  mental  security,  which  is  violated  by  an  assault,  calls  for  im- 
munity only  fi*om  reasonable  apprehension  of  bodily  injuries  to  be 
presently  inflicted ;  so  that  questions  as  to  whether  the  apprehension 
in  any  given  case  is  reasonable  and  what  it  is  that  ought  to  be  appre- 
hended— e.  ff,y  whether  when  the  defendant  lays  his  hand  upon  his 
sword  and  says :  "  If  it  were  not  assize  time,  I  would  not  take 
such  words  from  you,"  *  this  is  an  assault  or  not, — do  not  concern 
as  here  but  fall  to  be  answered  in  treating  of  the  right. 

However,  a  few  special  instances  of  the  breach  of  these  duties  may 
with  advantage  be  mentioned.  In  Langridge  v.  Levy '  the  duty  to 
the  plaintiff  which  was  broken  seems  to  have  been  a  duty  of  the  kind 
now  under  consideration.  In  the  section  referred  to  in  the  note  I 
have  tried  to  show  that  there  was  no  fruud  practiced  upon  him 
directly,  and  although  he  could  probably  have  maintained  an  action 
for  deceit  under  the  principle  explained  in  §  250,  yet  he  could  also 
have  justly  claimed  that  to  deliver  a  dangerous  and  defective  gun 
for  his  use  with  a  representation  which  would  naturally  have  the 
eflfect  of  leading  him  to  use  it  fearlessly  as  if  it  were  safe,  was  a 
grossly  unreasonable  act. 

In  one  of  the  cases  cited  in  §  97,^  where  the  defendant  induced 
a  woman  to  swallow  a  deleterious  drug  by  giving  it  to  her  con- 
cealed in  a  fig,  and  was  held  guilty  of  an  assault  and  battery 
upon  her,  if  the  duty  is  to  be  stated  in  the  form  of  a  trespass-duty,  as 
the  court  regarded  it,  the  explanation  of  the  decision  must  be  as  in 

*  Sabdiy.  B,  ir^.  •  Tuberville  v.  Savage,  1  Mod.  3. 

'  See  {{  229,  250.  *  The  case  of  Com.  v.  Stratton,  114  Mass.  303. 
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the  section  referred  to,  that  the  bringing  the  drug  into  contact  with 
the  interior  of  the  stomach  was  the  ^^  act/'  which  was  actually  done 
by  the  woman  but  was  imputed  to  the  defendant  because  done  by  hie 
procurement.  But  stating  it  as  a  case-duty,  in  which  form  it  is 
simply  the  duty  which  we  are  now  considering,  the  acts,  alrido  smsa, 
of  the  defendant  in  giving  the  drug  to  her  with  the  accompmymg  in- 
tent  must  be  taken  as  the  breach  of  duty ;  and  the  intended  result,  th€ 
contact  of  the  drug  not  only  with  the  interior  of  the  stomach  bat  also 
with  various  other  tissues  of  the  body  together  with  the  consequent 
deterioration  in  condition,  was  a  violation  of  the  right  of  bodily  security. 

If  the  lessee  of  land  commits  active  waste  or  the  hirer  of  a  chattel 
uses  it  for  a  purpose  for  which  he  has  not  hired  it,  he  breaks  his 
duty  to  the  owner.^  As  soon  as  he  exceeds  his  limited  right  of  Mat 
he  stands  exactly  in  the  same  position  as  a  stranger  with  respect 
to  the  owner's  right  in  rem  in  the  thing,  as  to  which  right  he  owes 
to  the  owner  the  same  duties  as  persons  in  general.  He  may  besides 
come  under  special  obligation-duties  towards  the  owner,  which  it  is 
often  very  hard  to  distinguish  from  the  duties  corresponding  to  the 
tetter's  right  in  rem,  but  these  do  not  concern  us  here.* 

Some  further  illustrations  may  be  found  in  the  cases  collected  in 
the  note.* 

§  413.  Duties  to  take  Precautions  Against  the  Oonaequenoas 
of  One's  Acts.  When  a  person  does  an  act,  whether  a  breach  of 
duty  or  not,  which  may  produce  a  result  tliat  will  be  a  violation  of 
any  other  person's  right  of  personal  liberty,  bodily  or  mental  secoritr, 
property  or  potedaSf  he  must  use  reasonable  care  to  do  such  further 
acts  as  are  necessary  to  prevent  such  a  result  from  ensuing. 

^  Burnard  ».  Haggis,  32  L.  J.  C.  P.  189 ;  S.  C^  14  C.  B.  N.  S.  45. 

'  See  Eaton  v.  Hill,  50  N.  H.  235,  for  an  example  of  duties  regarded  as  mere 
obligations. 

*  Metallic  Compression  Casting  Co.  v,  Fitchborg  B.  B.  Co.,  109  Mass.  277 ;  Bos- 
ton &  Albany  B.  B.  Co.  v.  Shanlj,  107  Mass.  568 ;  Hallowell  A  Augusta  Bank  r. 
Howard,  14  Mass.  181 ;  Wellington  v.  Downer  Kerosene  Oil  Co.  104  Mass.  64; 
Thomas  v.  Winchester,  6  N.  Y.  397 ;  Fowler  v.  Lock,  43  L.  J.  C.  P.  894 ;  Bead  r. 
Coker,  13  C.  B.  850;  8.  C,  22  L.  J.  C.  P.  201 ;  Townsend  t>.  Wathen,  9  East  277; 
Bogers  «.  Macnamara,  28  L.  J.  C.  P.  1 ;  8.  C,  14  C.  B.  27 ;  FiUiter  v.  Phippard,  17 
L.  J.Q.B.89;  a  C,  11  Q.B.347;  Hiort  v.  Bott,  43  L.  J.  Ex.  81;  S.C.,L.B.9 
Ex.  86;  Hayn  v.  Culliford,  48  L.  J.  C.  P.  372;  Gregory  «.  Piper,  9  B.  &  €.591; 
Standring  v.  Grundy,  6  L.  J.  Ex.  181 ;  Bradbee  v.  Mayor  of  London,  11  L.  J.  C  P. 
209 ;  Brass  v.  Maitland,  26  L.  J.  Q.  B.  49 ;  S.  C,  6  El.  &  Bl.  471 ;  George  r,  Skiv- 
ington,  39  L.  J.  Ex.  8;  8.  C,  L.  B.  5  Ex.  1 ;  Hiort  v.  Lond.  &  N.  W.  By.  Co.  48  L 
J.  Ex.  545. 


DUTIES  RESTING   UPON  PERSONS  GENERALLY.  409 

If  he  entrusts  the  doing  of  such  acts  to  others,  he  must  make  sure 
that  they  use  such  care  to  do  them.  It  is  not  enough  to  employ 
competent  and  proper  persons  nor  even  to  use  due  care  personally  to 
see  that  they  do  as  they  ought.  This  last  principle  applies  to  all 
duties  to  use  care  to  accomplish  a  certain  end,  unless  special  excep-' 
tions  are  made ;  and  therefore  it  will  not  be  considered  necessary  to 
state  it  over  again  with  every  such  duty.  These  duties  are  different 
from  the  preceding  ones,  in  that  these  are 'duties  to  act  and  those 
to  abstain  from  acting.  But  when  the  original  act  is  wrongful  the 
two  sets  of  duties  will  often  overlap.  The  violation  of  right  that 
occurs  may  often  with  equal  propriety  and  with  precisely  the  same 
practical  l^al  effect  be  considered  as  the  consequence  either  of  the 
wrongful  act  or  of  the  wrongfiil  omission.  For  example,  where  one 
person  puts  into  the  possession  of  another  a  dangerous  thing  without 
giving  notice  of  its  character,  as  in  several  of  the  cases  cited  in  the 
last  note  to  the  preceding  section,^  we  may  say  that  in  the  circum- 
stances— ^among  which  are  included  the  receiver's  ignorance  of  the 
nature  of  the  thing — ^the  act  of  putting  it  into  his  possession  is 
wrongful ;  or  we  may  say  that  such  an  act  is  in  itself  innocent  but 
that  the  deliverer  ought  to  give  warning.  It  is  here  that  the  con- 
cision and  difficulty  of  distinguishing  between  malfeasance  and  mis- 
feasance usually  comes  in — ^between  doing  that  which  one  ought  not 
to  do  at  all  and  doing  what  one  may  lawfully  do  but  in  an  improper 
manner.^ 

Here  also  is  the  point  where  the  action  on  the  case,  originally 
regarded  as  a  mere  variety  of  trespass,  received  the  first  extension 
by  which  it  came  to  be  applied  to  omissions  as  well  as  acts. 

I  add  a  few  examples  illustrative  of  this  duty,  where  the  original 
act  is  not  unlawful. 

If  a  person  is  authorized  by  statute  to  make  an  excavation  where 
it  is  Ukely  to  do  mischief,  he  may  come  under  duties  to  take  precau- 
tions against  the  danger,  as  by  fencing,  lighting,  shoring  up,  proper 
filling  up  aft:erwards,  etc.* 

A  borrowed  from  B  a  safe  with  a  combination  lock.  He  locked 
it  on  a  new  combination  and  returned  it,  jreftising  to  tell  B  what  the 

^Boston  A  Albany  B.  B.  Go.  v.  Shanly;  Wellington  v.  Downer  Kerosene  Oil 
Co.;  Thomas  v.  Winchester ;  Fowler  v.  Lock ;  Brass  v,  Maitland. 

'Bell  V.  Josselyn,  3  Graj  309. 

*WaterCo.v.Ware,  16WalL566;  Jones  v.  Bird,  6  B.  &  Aid.  837;  Gray  r. 
Pulleii,34L.J.Q.B.266;  8.  C,  6  B.  A  8.  970. 
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combination  was  bo  that  B  lost  the  use  of  his  safe.  This  was  held 
to  be  wrongful.^ 

The  plaintiff  n^ligentlj  allowed  a  lamb  of  his  to  get  upon  the 
highway.  The  defendant  passed  with  a  flock  of  lambs  which  he 
had  sold  to  one  Pine  and  was  going  to  deliver.  The  plaintiff's 
lamb  mingled  with  the  defendant's,  and  the  defendant  drove  them 
on  together,  knowing  that  there  was  a  strange  lamb  in  the  flodc, 
and  left  them  at  the  yard  of  one  Shearman  for  Pine,  who  came  the 
next  morning  and  took  them  all  away.  The  defendant  was  held 
liable :  '^  If  he  could  not  separate  the  lamb  from  the  rest  when 
it  came  into  his  flock,  he  could  easily  have  done  so  when  he  got  to 
Shearman's."  * 

The  defendant  was  a  gasfitter  and  was  employed  by  a  company  to 
repair  a  gas-meter  in  its  cellar.  His  servant  took  the  meter  awar 
and  replaced  it  by  a  temporary  connection  composed  of  a  flexible 
tube,  but  did  not  use  reasonable  care  to  make  this  safe  and  secure. 
The  plaintifi^,  a  servant  of  the  company,  going  into  the  cellar  with  a 
light,  was  hurt  by  an  explosion  of  gas  that  had  escaped  into  the 
cellar  owing  to  the  carelessness  of  the  defendant's  servant.  The 
defendant  was  adjudged  to  have  broken  his  duty  to  the  plaintiff' 

§  414.  Duties  of  One  who  invites  Another  into  Danger.  Under 
the  two  preceding  groups  of  duties  fall  many  cases  of  placing  others 
or  the  property  of  others  in  positions  of  danger  without  giviBg 
warning.  But  there  are  certain  duties  as  to  exposing  others  to 
danger  which,  though  perhaps  they  could  fairly  be  deduced  from 
the  principles  already  stated,  yet  it  seems  to  me  better  to  describe 
separately.  They  are  however  largely  overlapped  by  the  preceding 
ones;  and  this  is  one  of  the  cases  where  the  necessarily  arbitrarr 
character  of  many  legal  classifications  becomes  very  apparent,  and 
where  opinions  will  not  very  likely  differ  as  to  where  lines  of  division 
ought  to  be  drawn.* 

A  person  who  invites  another  to  put  himself,  another  person  or  a 
thing  into  a  position  of  danger,  must,  if  he  believes  or  ought  to 
believe^  in  the  existence  of  the  danger,  use  reasonable  care  to  give 
such  warning  of  it  as  will  prevent  any  violation  of  the  right  of  bodily 
security  of  the  person  exposed  to  the  danger,  or  of  any  potestative 
right  in  him,  or  of  any  property  right  in  such  thing,  from  being 
caused  by  it.    Thus  a  canal  company,  which  permitted  the  public  to 

^  Neff  V.  Webster,  15  Wis.  283.  >  Brownell  v.  Flagler,  5  HiU  282. 

»  Parry  t?.  Smith,  48  L.  J.  Q.  B.  781.  *  See  J  60.  *  See  J  198. 
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Use  its  canal  for  hire  and  had  power  to  remove  sunken  boats  that 
might  obstruct  it,  permitted  a  sunken  boat  to  remain  in  the  canal, 
after  it  had  had  a  reasonable  time  to  find  out  that  it  was  there, 
without  placing  anything  to  mark  its  position  or  presence  or  giving 
any  notice,  so  that  the  plaintiff's  boat  lawfully  navigating  the  canal 
by  the  company's  invitation  struck  upon  the  wreck  and  suffered 
damage.    The  company  was  held  liable.^ 

The  defendant  had  in  his  sugar  refinery  a  shaft  several  feet  square 
for  raising  and  lowering  sugar.  It  was  necessarily  open  and  unfenoed 
when  in  use  and  open  at  certain  other  times  for  ventilation,  but 
might  have  been  fenced  when  not  in  use.  The  plaintiff  being  in  the 
building  when  it  was  dark  by  the  defendant's  invitation,  and  not 
being  warned  of  the  danger,  fell  down  the  shaft  while  in  the  exercise 
of  due  care  and  was  hurt  The  defendant's  conduct  was  decided  to 
have  been  wrongful  towards  die  plaintiff.^ 

If  a  master  has  an  unsafe  ladder  and  knows  it  to  be  so,  and 
orders  a  servant  who  does  not  know  of  its  unsafe  condition  to  carry 
com  up  it,  without  giving  him  notice  of  the  danger,  the  master  is 
guilty  of  a  breach  of  this  duty.^ 

The  defendant  claimed  to  own  a  lot  of  land  which  was  also 
claimed  by  others,  who  had  taken  up  a  position  near  it  armed  with 
rifles  and  ready  to  maintain  their  claim  by  force.  This  the  defend- 
ant knew  and  the  plaintiff  did  not.  The  defendant  employed  the 
plaintiff  to  go  upon  the  land  and  take  down  a  fence  there,  not  tell- 
ing him  of  the  danger ;  and  while  in  the  course  of  doing  the  work 
the  pkuntiff  was  fired  upon  and  injured  by  the  adverse  claimants. 
The  defendant  was  held  guilty  of  a  tort.^ 

§  415.  Ihities  of  Inviter  When  the  Danger  is  Very  Great.  If, 
in  case  of  an  invitation  as  in  the  preceding  section,  the  danger  is  of 
9uch  a  character  that  even  though  the  person  invited  knows  of  it  the 
risk  of  such  a  violation  of  right  as  in  the  preceding  section  ensuing 
from  it  is  greater  than  it  is  reasonable  for  the  inviter  to  leave  the 
person  whose  rights  are  imperiled  to  encounter,  and  the  inviter 
knows  or  ought  to  know  that  such  a  danger  exists,  it  is  not  enough 

'Pamabj  9.  Lancaster  Canal  Co.  7  L.  J.  Q.  B. 258 ;  S.  C,  11  Ad.  &  E.  223;  S.  C. 
inEx.Ch.9L.J.Ex.338;  8.  C,  11  Ad.  A  E.  230. 

'Indemanr  «.  Dames,  35  L.  J.  C.  P.  184 ;  S.  C,  L.  B.  1  C.  P.  274 ;  S.  C.  in  Ezch. 
Ch.  36  L.  J.  C.  P.  181 ;  8.  C,  L.  R.  2  C.  P.  31 1. 

^Williams  V.  dough,  27  L.  J.  Ex.  325;  8.  C,  3  H.  A  X.  258. 

♦  Baxter  t>.  Roberts,  44  Cal.  187 ;  8.  C^  13  Am.  Rep.  160. 
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for  him  to  give  notice  of  the  danger^  but  he  must  use  reasonable 
care  to  do  such  acts  as  are  necessary  to  prevent  such  a  violation  of 
right.  This  of  course — ^and  the  same  remark  applies  to  the  duty  last 
mentioned — is  on  the  assumption  that  the  person  whose  rights  are 
endangered  has  not  acted  unreasonably  in  allowing  his  rights  to  be 
put  in  peril ;  but  this  last  question  of  reasonableness  does  not 
belong  to  the  definition  of  the  duty,  but  to  that  of  the  essentials  of 
an  actionable  wrong,  in  which  connection  it  will  be  hereafter  men- 
tioned.^ 

For  example,  the  defendants  owned  a  railway  and  a  tramway 
lying  side  by  side  for  some  distance  and  then  the  tramway  cros^ 
the  railway.  Between  the  two  was  a  fence  and  at  the  crossing  were 
gates  in  the  control  of  the  defendant,  and  which  might  have  been 
but  in  &ct  never  were  shut.  The  plaintiff  hired  from  the  defend- 
ants the  use  of  the  tramway.  In  driving  his  wagon  with  due  care 
along  the  latter,  the  horse  was  frightened  by  a  train  on  the  railway 
and  because  the  gates  were  not  shut  swerved  in  his  fright  on  to  the 
railway  track  and  was  killed  by  the  train.  The  jury  found  as  a 
&ct  that  the  defendants  were  negligent  in  leaving  the  gates  open  and 
they  were  held  liable.^ 

The  plaintiff,  a  boy  nearly  fourteen  years  old,  was  employed  in 
defendant's  factory.  He  had  never  been  so  employed  before,  bat 
had  always  been  at  school.  On  the  second  day  of  his  service  he 
was  set  to  work  at  a  machine,  and  another  boy  was  put  to  show  him 
how.  At  the  left  hand,  a  foot  or  two  from  the  pliuntiff^s  madiine, 
was  another  machine  in  operation,  which  had  on  the  side  towards 
the  plaintiff  a  combination  of  cogwheels  which  were  uncovered, 
unguarded  and,  although  dangerous,  in  plain  view,  but  as  the  plain* 
tiff  stood  they  would  come  on  his  left  and  a  little  in  his  rear. 
While  at  his  work  his  hand  was  caught  in  the  cogwheels  of  the 
neighboring  machine  and  hurt.  It  was  held  that  on  those  fiicts  the 
jury  would  be  justified  in  finding  for  the  plaintiff.^ 

The  defendant,  a  carrier  of  passengers  by  sea,  used  a  hulk  as  a 
station.  The  plaintiff,  a  passenger,  after  buying  his  ticket  passed 
down  a  ladder  from  the  upper  to  the  lower  deck  of  the  hulk,  as  it 

• 

1  See  i  562. 

» Marfell  V.  So.  Wales  By.  Co.  29  L.  J.  C.  P.  315 ;  S.  C,  8  C.  B.  N.  S.  625. 

'Coombs  V.  New  Bedford  Cordage  Co.  102  Mass.  572;  a  C,  3  Am.  Bep.  506. 
See  also  Hough  v.  Railway  Co.  100  U.  S.  213 ;  Clarke  v.  Holmes,  31  L.  J.  Ex.  So6; 
S.  C,  7  H.  &  N.  937. 
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\V3H  necessary  for  him  to  do  to  take  the  steamer.  At  the  foot  of 
the  ladder  a  hatchway  had  been  negligently  left  open  and  unpro- 
tected by  the  defendant ;  and  the  plaintiff  without  n^ligence  fell 
down  it.  This  was  held  to  give  him  a  cause  of  action  against  the 
defendant.^ 

A  railway  company  is  not  liable  to  a  passenger  for  a  hurt  caused 
by  the  breaking  down  of  a  carriage  from  a  defect  in  the  welding  of 
the  tire  of  a  wheel  which  no  amount  of  care  or  skill  in  manufac- 
ture, purchase  or  use  could  detect  until  the  accident  occurred.' 

§  416.  Dnties  of  One  who  Famishes  a  Thing  for  Another's  Use. 
A  person  who  for  a  valuable  consideration  furnishes  a  thing  for 
another's  use  in  a  particular  way  and  invites  the  other  to  use  it  in 
that  way,  but  himself  keeps  control  of  the  thing,  owes  to  the  other 
a  duty  to  furnish  it  in  a  condition  reasonably  safe  for  that  use — 
that  is,  not  unreasonably  likely  to  cause  when  so  used  a  violation  of 
any  right  of  bodily  security,  property  or  potedas  of  the  other — ^so 
&r  as  human  skill  and  care  can  make  it  so.  Even  though  he  obtains 
the  thing  ready  made  from  some  one  else,  so  that  its  unsafe  condi- 
tion is  not  due  to  any  want  of  care  or  skill  on  his  part  or  on  that 
of  his  servants  or  any  one  whose  conduct  he  could  control,  still  he 
»  under  this  duty  in  r^ard  to  it. 

Where,  for  instance,  the  defendants  employed  contractors,  compe- 
tent and  proper  persons,  to  erect  a  temporary  stand  for  the  use  of  per- 
sons desirous  to  see  a  race,  who  were  admitted  on  tickets  sold  by  the 
defendants'  agent,  and  the  contractors  built  the  stand  in  a  negligent 
and  unsafe  manner,  of  which  however  the  defendants  were  ignorant, 
the  defendants  were  held  liable  to  the  plaintiff,  a  ticket  holder,  for 
an  injury  caused  by  the  defective  condition  of  the  stand.  Their 
duty  was  to  have  the  stand  safe  "  so  ftr  as  human  care  and  skill 
oould  make  it."  * 

So  a  railroad  company  that  runs  its  trains  on  the  road  of  another 
company  is,  it  is  pretty  well  settled,  responsible  to  a  passenger  on 
it8  train  for  any  injury  caused  by  the  negligence  of  the  servants  of 
the  other  company.*     Or  if  a  company  permits  another  to  run 

» John  V.  Bacon,  39  L.  J.  C.  P.  365 ;  8.  C^  L.  R.  5  C.  P.  437. 

'Readhead  v.  Midland  By.  Co.  36  L.  J.  Q.  B.  131 ;  8.  C,  L.  B.  2  Q.  B.  412;  S. 
C.in  Exch.  Gh.  38  L.  J.  Q.  B.  169;  8.  C,  L.  B.  4  Q.  B.  379. 

'Fnncis 9.  Gockrell,  39  L.  J.  Q.  B.  113;  8.  C,  L.  B.  6  Q.  B.  184;  S.  C.  in  Ezch. 
Ch.  39  L.  J.  Q.  B.  291 ;  8.  C,  L.  B.  5  Q.  B.  501. 

'Redf.Car.{468. 
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trains  over  its  line^  it  most  answer  to  its  own  passengers  for  damage 
done  them  by  trains  so  run.^  Also  a  carrier  of  passengers  for  hire 
is  liable  to  a  person  so  carried  for  injuries  caused  by  a  defect  in  his 
(the  carrier's)  vehicle  due  to  negligence  in  the  constniction  of  it, 
although  he  bought  it  from  a  manufacturer  or  dealer  ready  made.^ 

In  Francis  v,  Cockrell^  this  duty  is  said  to  arise  from  an  implied 
contract,  in  which  case  it  would  of  course  be  an  obligation-dnty. 
Undoubtedly  there  may  be  such  a  contract,  express  or  implied.  Bat 
I  shall  hereafter  try  to  show  that  there  is  also  a  duty  which  is  not 
ex  conirddu*  In  the  case  just  cited  Martin,  B.,  said  that  formerly, 
in  the  days  of  strict  pleading,  this  might  have  been  declared  upon 
either  as  a  contract,  or  a  duty.  If  there  is  a  noncontractual  dnty, 
since  no  cause  of  action  arises  unless  damage  to  person  or  property 
results,  it  must  correspond  to  the  rights  in  rem  above  named,  and  is 
therefore  properly  placed  here. 

§417.  The  Meaning  of  Invitation.  Invitation,  except  in  one 
case  to  be  mentioned  at  the  end  of  this  section,  implies  an  act  and  a 
state  of  mind.  Mere  tacit  permission  or  acquiescence  does  not 
amount  to  invitation,  as  where  the  public  are  merely  permitted  to 
go  upon  premises.^  Mere  knowledge  or  belief  that  the  consequence 
of  an  act  will  be  to  induce  others  to  come  into  a  place  does  not  seem 
to  be  enough.  Thus  if  a  traveler  on  the  highway  comes  to  a  stream 
where  there  is  no  bridge  and  builds  a  bridge  for  his  own  accommo- 
dation and  then  goes  on  and  leaves  it  standing,  although  he  must 
believe  that  it  will  probably  be  used  by  other  travelers,  yet  he  is  not 
held  responsible  as  one  who  has  invited  them  to  use  it.*  So  a  per- 
son who  owned  land  lying  between  two  highways  and  fenced  in,  if 
for  some  purpose  of  his  own  he  should  remove  the  fences,  would 
not  be  held,  I  suppose,  to  have  invited  the  public  to  cross  his  knd 
from  highway  to  highway,  even  though  at  the  time  of  the  removal 
he  might  have  had  no  doubt  that  they  would  do  so.  On  the  same 
principle  perhaps  the  seller  of  an  article  which  if  defective  may  be 

^  Railroad  Company  v,  Barron,  5  Wall.  90. 

'  Beadhead  v.  Midland  By.  Co.,  p.  413,  note  2 ;  Francis  v.  Cockrell,  Ibid.,  note  3; 
Schoul.  Bail.  623  el  seq, 

'  See  p.  413,  note  3.  «  See  {  483  «<  wq, 

ft  HounseU  «.  Smyth,  29  L.  J.  C.  P.  203 ;  8.  C,  7  C.  B.  N.  a  731 ;  Binfa  r.  So. 
Yorkshire  By.,  etc.,  Co.  32  L.  J.  Q.  B.  26 ;  6.  C,  3  B.  &  S.  244  ;  Gautret  v.  i^ertoii, 
36  L.  J.  C.  P.  191 ;  S.  C,  L.  B.  2  C.  P.  371. 

•  Mayor  of  Albany  v.  Cunliff,  2  N.  Y.  165. 
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dangerous  to  use  cannot,  I  think,  be  r^arded  as  inviting  the  buyer 
to  use  it.    Grenerally  all  that  he  cares  for  is  the  sale. 

There  must  be  a  purpose,  an  intention,  of  some  sort  entering  ai^  an 
element  into  the  invitation.  If  the  act  is  done  with  the  very  inten- 
tion  of  causing  a  person  or  thing  to  oome  into  a  place,  as  where  a 
person  prepares  an  entrance  into  his  place  of  business  for  the  conve- 
nience of  oistomers,  there  can  be  no  doubt  about  the  case.*  But  a 
direct  intention  of  this  sort  is  not  necessary.  When  the  intended 
result  of  the  act  is  such  as  to  create  an  occasion  for  persons  to  come 
or  send  others  or  send  or  bring  things  to  a  place  and  to  make  it  seem 
to  them  proper  to  do  so,  and  reasonable  notice  not  to  do  so  is  not 
given,  this  will  amount  to  an  invitation.  Thus  proprietors  of  a  canal 
who  permit  the  public  to  use  their  canal  or  tow-paths  for  hire  are 
considered  to  invite  them  there.'  People  who  are  allowed  to  come  to 
a  railroad  station  to  see  friends  off,'  a  person  going  upon  the  premises 
of  a  railroad  company  to  inquire  about  his  baggage,^  a  man  carry- 
ing a  seaman^s  chest  for  the  owner  across  a  wharf  to  a  vessel  lying 
there,^  a  person  going  to  a  barge  office  to  complain  of  the  manner  in 
which  barges  are  navigated,^  and  a  hackman  carrying  passengers  to 
a  railroad  station,^  are  invited. 

We  may  even  go  somewhat  further.  If  the  doer  of  the  act  l)e- 
lieves  or  ought  to  believe  that  persons  will  be  induced  by  it  to  oome, 
send  others  or  send  or  bring  things  to  a  place,  and  that  the  coming 
or  bringing  will  be  connected  with  the  purpose  for  which  the  act 
was  done,  or  if  the  act  is  done  for  the  purpose  of  fecilitating  such 
coming,  sending  or  bringing,  this  will  be  enough.  Thus  if  a  rail- 
road company  permit  the  public  to  use  a  private  way  across  their 
tnick  and  make  a  crossing  for  the  convenience  of  the  public  in  doing 
80,  this  will  probably  amount  to  an  invitation,  although  the  com- 
pany are  quite  indifferent  whether  the  public  use  the  facilities  pro- 
vided for  them  or  not.® 

^Chapman  v.  Bothwell,  27  L.  J.  Q.  R  315 ;  a  C^  £.  B.  &  E.  16S. 

*  Winch  r.  Conservators  of  The  Thames,  43  L.  J.  C.  P,  167  ;  S.  C,  L.  R.  9  C.  P.  378. 
» Watkins  v,  Gt.  West.  Ry.  Co.  46  L.  J.  Q.  B.  817. 

•Stiles  r.  Cardiff  Steam  Nav.  Co.  33  L.  J.  Q.  B.  310. 

*  Campbell  v.  Portland  Sugar  Co.  62  Me.  552;  S.  C,  16  Am.  Rep.  513. 

*  White  t.  France,  46  L.  J.  C.  L.  823. 

'Tobin  V,  Portland,  Saco  and  Portsmouth  R.  R.  Co.  59  Me.  183 ;  S.  C,  8  Am. 
Sep.  415. 

•Sweeny  t.  Old  Colony  A  Newport  R.  R.  Co.  10  Allen  368.  See  also  Cowley  v. 
Mayor  of  Sunderland,  30  L.  J.  Ex.  127  ;  S.  C,  6  H.  &  N.  565. 
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Mere  omission  by  a  person  to  take  precautions  against  odier 
persons  or  their  property  coming  to  a  place,  if  he  is  otherwise  under 
a  duty  to  the  others  to  take  such  precautions,  will  amount  to  an 
invitation,  as  where  persons  or  things  get  upon  a  railroad  track 
through  the  unlawful  omission  of  the  servants  of  the  company  to 
close  gates  across  a  street.^ 

§  418.  Invitation  Through  Others.  An  invitation  may  of 
(X)urse  be  given  through  an  agent.  But  there  are  certain  roles 
which  may  perhaps  be  r^arded  as  rules  of  agency  that  are  pecaliar 
to  this  subject.  A  person  who  is  already  in  a  place  by  invitation  or 
who  is  himself  going  there  by  invitation  may,  unless  the  circann 
stances  are  such  that  in  reasonableness  he  ought  to  believe  the  invi- 
tation was  intended  for  himself  alone,  invite  or  take  others  with 
him  for  the  purpose  of  forwarding  the  object  for  which  he  was  him- 
self invited,  and  the  original  inviter  will  be  r^arded  as  inviting 
these  others.  This  covers  such  instances  as  those  mentioned  in  the 
preceding  section  of  a  hackman  carrying  passengers  to  a  raiboad 
station  or  a  man  carrying  a  seaman's  trunk  to  his  vessel.  In  Inde- 
maur  v.  Dames  ^  the  plaintiff's  employer  had  put  some  gas-r^- 
lators  into  the  defendant's  sugar-refinery  under  a  contract  which 
made  it  necessary  to  send  some  one  from  time  to  time  to  inspect 
them.  The  plaintiff  with  other  workmen  had  been  sent  to  put  them 
in,  but  the  defendant  had  then  objected  to  the  plaintiff's  coming 
upon  the  premises  because  he  was  drunk,  so  that  the  other  work- 
men had  done  the  work.  But  subsequently  the  plaintiff  was  sent  to 
inspect  them.  It  was  held  that  the  plaintiff  so  coming  was  invited 
by  the  defendant.  But  where  the  plaintiff,  a  boy  of  four  years  old, 
went  with  his  sister  who  had  business  at  the  plaintiff's  prenuses, 
but  he  himself  had  none,  he  was  thought  not  to  be  invited,  at  least 
not  individually  so  that  he  could  recover  for  an  injury  caused  to  him 
by  a  defect  in  the  premises  of  which  his  sister  had  notice  but  he  had 
not.^  The  distinction  between  this  case  and  that  of  persons  going 
to  a  railroad  station  to  see  their  friends  off,  mentioned  in  the  preced- 
ing section,  is  somewhat  fine  but  I  think  clear,  there  being  in  that 
case  a  connection  between  the  purpose  for  which  they  were  invited 
and  that  for  which  the  place  was  used,  which  did  not  appear  in  this. 

^ No.  Eastern  By.  Co. v. Wanleas, 43  L.  J.Q.B.  1S5 ;  8.C.,  L. R.  6  E.Al.AppAt 
«36  L.  J.  C.  P.  184;  8.  C,  L.  R.  1  C.  P.  274;  S.C.  in  Eich.  Ch.  36  L.  J.C.P. 
181 ;  S.  C,  L.  R.  2  C.  P.  311. 
>  Burchell  v.  Hickinon,  50  L.  J.  Q.  B.  101. 


DXHTES  RESTING   UPON  PERSONS  GENERALLY.  417 

So  a  person  who  goes  or  who  sends  or  brings  any  other  person  or 
a  thing  to  a  place  on  proper  business  with  a  person  or  thing  already 
there  by  invitation,  is  invited,  as  where  a  vessel  by  permission  of  a 
wharf  owner  comes  to  a  wharf  to  receive  cargo  from  another  vessel 
anlqading  there.^ 

But  if  a  person  is  put  into  possession  of  a  place  with  a  right  to 
invite  persons  generally  there  for  all  sorts  of  purposes,  any  one 
in\dted  there  by  such  person  cannot  be  considered  as  invited  by  him 
who  put  the  immediate  inviter  into  possession.  Thus  a  landlord  is 
not  held  to  have  invited  the  customers  or  guests  of  his  tenant  nor 
of  the  latter^s  sub-tenant.*  But  where  the  possession  is  given  and 
taken  for  a  particular  purpose  only  which  involves  the  invitation  of 
others  there,  it  may  be  that  persons  invited  by  the  possessor  in  pur- 
suance of  that  purpose  are  to  be  taken  as  invited  by  the  giver  of 
possession.  Thus  in  Coughtry  v.  Globe  Woolen  Co.,*  Osbom  &* 
Martin  contracted  to  put  an  iron  cornice  upon  the  defendants^  mill, 
the  defendants  to  famish  the  scaffolding  necessary  without  cost  to 
the  contractors.  The  plaintiff's  intestate  was  a  workman  employed 
by  Osbom  &  Martin  in  putting  on  the  cornice,  and  being  upon  the 
scaffolding  was  killed  by  its  fall.  It  was  held  that  if  the  fall  w&s 
caused  by  the  n^ligence  of  the  defendants  in  building  the  scaffolding 
improperly,  they  were  liable,  the  plaintiff  having  been  invited  there 
by  them.  The  contrary  has  been  held  in  England  in  very  similar 
cases,  which  in  a  subsequent  chapter  I  shall  discuss  and  try  to  show 
were  decided  upon  different  grounds  and  are  of  doubtful  correct- 
ness.* 

HI  9.  Duties  Relating  Especially  to  Personal  Liberty.  If  one 
person  takes  and  imprisons  another  who  was  before  at  liberty,  this 
if  wrongfal  at  all,  will  be  a  breach  of  the  duties  in  §  412 ;  and  if  an 
imprisonment  caused  by  the  act  of  a  person  wrongfully  continues,  the 
continuation  may  be  laid  as  matter  of  aggravation  in  an  action  based 
on  the  last  named  duty,  or,  where  it  was  originally  justifiable  but  the 
facts  which  made  it  so  have  ceased  to  exist,  a  breach  of  the  duty  in 
§413  can  be  counted  on. 

But  there  may  be  cases  where  one  person  Ls  found  holding 

*  White  V.  PhOUpe,  33  L.  J.  C.  P.  33 ;  S.  C,  15  C.  B.  N.  S.  245 ;  Smith  v.  London 
4  St.  Katharine  Docks  Co.  37  L.  J.  C.  P.  217;  S.  C,  L.  R.  3  C.  P.  326. 

*Robhin8  v.  Jones,  33  L.  J.  C.  P.  1 ;  S.  C,  15  C.  B.  N.  S.  221 ;  Jaffe  v.  Harteau, 
56 N.  Y. 89S;  8.  C,  15  Am.  Rep.  438 ;  Shear.  &  Redf.  {  503. 

•  56  N.  Y.  124 ;  S.  C,  15  Am.  Rep.  387.  *  See  J  489. 
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another  in  confinement  where  the  restraint  was  not  originallj  due  to 
any  act  of  the  former  and  he  has  never  done  any  act  to  oontmue  it 
but  has  simply  abstained  from  action  and  suffered  the  other  to 
remain  confined.  Hence  a  special  active  duty  to  set  free  must  be 
stated  to  cover  such  cases,  and  it  is  not  necessary  to  attempt  to  de- 
scribe it  so  that  it  shall  not  overlap  with  preceding  duties. 

One  who  holds  another  under  a  restraint  which  is  a  violation  of 
the  latter's  right  of  personal  liberty  or  of  any  potestative  right  in 
him,  must  use  reasonable  care  to  do  such  acts  as  are  necessary  to  H3t 
him  free. 

Thus  if  a  man  should  buy  a  house  and  on  taking  possession  should 
find  a  person  imprisoned  in  one  of  the  rooms  with  the  door  screwed 
up  on  the  outside,  the  buyer,  who  has  the  right  of  control  over  the 
physical  condition  of  the  house,  ought,  I  think,  to  unfasten  tiie 
door  and  let  the  prisoner  out.  He  would  not  be  justified  in  simply 
doing  nothing,  in  which  case  the  prisoner  might  perish  there. 

But  so  far  as  the  requirements  of  this  duty  are  concerned,  I  am 
inclined  to  believe  that  the  party  subject  to  it  has  done  all  that  he 
is  bound  to  do  if  he  employs  competent  and  proper  persons,  or 
persons  whom  he  reasonably  believes  to  be  such,  to  do  the  necessary 
acts,  and  is  not  responsible  for  their  shortcomings  unless  on  the 
ground  that  they  are  his  servants.  Thus  if  A  locks  B  into  a  room 
and  gives  the  key  to  C,  so  long  as  C  does  not  know  that  B  is  im- 
prisoned there  he  is  under  no  duty,  there  are  no  acts  which  reason- 
able care  requires  him  to  do.  But  when  he  finds  out,  it  would 
probably  be  enough  for  him  to  send  some  apparently  trustworthy 
person  with  the  key  to  unlock  the  door,  and  no  liability  would 
rest  upon  him  if  the  messenger  ran  away  with  the  key  leaving  the 
door  fiistened. 

§  420.  Duties  Especially  Corresponding  to  the  Bight  of  Pos- 
session. Much  the  same  may  be  said  of  these  duties  as  of  those 
next  preceding,  namely,  that  they  largely  cover  the  same  ground  as 
the  duties  in  §  412  and  §  413,  and  that  it  would  be  very  hard  and 
not  worth  the  doing  to  so  define  them  as  to  avoid  this  overlapping; 
but  that  there  are  some  cases  for  which  another  duty  needs  to  be 
stated. 

A  person  must  not  take  or  hold  possession  or  possessory  d^ntion 
of  a  thing,  such  possession  or  detention  being  a  violation  of 
another^s  right  of  possession  in  the  thing. 

This   is,  I  think,  as  to  a  wrongful  possessor,  simply  a  duty  to 
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abandon  possession^  not  to  restore  the  possession  of  a  thing  to  the 
person  entitled  to  it.  Of  course  an  abandonment  in  an  improper 
manner^  may  be  a  breach  of  other  duties  to  which  the  party  is  sub- 
ject -with  respect  to  the  thing,  so  that  practically  there  may  be  no 
rightful  course  of  conduct  open  to  the  party  but  to  restore.  This 
however  does  not  concern  us  here. 

There  is  however  in  many  cases  a  duty  owed  from  the  pos- 
sessor to  the  person  entitled  to  the  possession — e,  g.,  from  a  bailee  for 
a  limited  time  which  has  expired  to  his  bailor — to  actually  restore 
the  thing.  But  this  is  an  obligation-duty  and  not  a  duty  simply 
corresponding  to  the  right  in  rem.  It  will  be  described  in  the  next 
chapter.'  These  two  duties  are  often,  perhaps  it  would  not  be  too 
much  to  say  usually,  confounded  with  each  other ;  but  it  is  very 
Important  that  they  should  not  be.  The  distinction  between  them 
was  marked  under  the  old  system  of  actions  by  the  form  of  the 
action.  For  a  breach  of  the  duty  which  we  are  now  considering,  if 
followed  by  a  violation  of  the  right  in  rem,  trespass,  case  or  trover 
was  the  appropriate  remedy;  but  for  a  breach  of  the  obligation, 
detmue  lay.  Detinue,  as  we  have  seen,*  was,  like  its  twin  sister 
debt,  always  an  action  for  the  enforcement  of  obligations,  while  tres- 
pass, as  well  as  case  and  trover  the  descendants  of  trespass,  went  on 
violations  of  rights  in  rem? 

§421.  Duties  Corresponding  to  the  Bight  of  Support.  If  a 
person  by  his  act  removes  anything  in  which  another  has  in  fact  a 
right  of  support,  he  must  prevent  any  appreciable*  violation  of  such 
right  resulting  from  such  removal;  provided  that  at  the  time  of 
doing  the  act  he  believed  or  ought  to  have  believed  that  there  was  any 
appreciable  probability  of  such  removal  resulting  as  a  consequence 
of  the  act. 

It  Ls  not  necessary  to  a  breach  of  this  duty  that  the  actor  should 
know  of  the  existence  of  the  right  or  that  the  removal  should  be  un- 
reasonable because  of  its  tendency  to  cause  a  violation  of  it.  Thus 
if  A  has  acquired  an  easement  of  support  for  his  house  on  B's  land, 
and  B  excavates  on  the  land,  B  must  at  his  peril  do  whatever  is 
necessary  to  prevent  the  house  from  fidling.  If  the  house  actually 
&lls  into  the  excavation,  it  is  no  defense  for  B  that  he  did  not  know 
that  the  house  had  stood  long  enough  for  sueli  an  easement  to  be 
gained,  nor  that  the  excavation  was  made  with  the  utmost  care  and 

^  See  J  601.  *  See  J?  135, 148.  »  See  Wilkinson  ».  Verity,  {  601. 

*&nith  r.  Thackerah,  35  L.  J.  C.  P.  276 ;  a  C,  L.  R.  1  C.  P.  564. 
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skill  and  with  no  intention  of  causing  harm^  nor  that  there  was  no 
appreciable  likelihood  that  it  would  cause  the  fall  of  the  house. 
As  to  those  matters  tlie  duty  is  peremptory.  But  if  a  wall  is 
removed  in  which  A  has  a  right  of  support,  and  the  removal  is  in 
fact  the  consequence  of  some  act  of  B's,  the  question  might  still  be 
raised  whether  it  was  a  proximate  consequence,  so  that  it  could  be 
said  in  a  legal  sense  that  B  had  by  his  act  removed  the  wall/  and 
also,  I  think,  whether,  assuming  the  consequence  to  be  proximat^^ 
he  had  any  reason  to  suppose  that  his  act  might  be  followed  by  m 
such  consequence  * — any  such  consequence,  that  is,  as  the  removal 
of  the  wall;  if  he  could  foresee  this,  it  makes  no  diflFerence  whether 
he  foresaw  the  resulting  violation  of  right  or  not.  However,  it  is 
hard  to  imagine  a  case  where  this  h^st  question  could  arise.  Tlie 
reason. for  saying  "any  appreciable"  instead  of  "a  reasonable" 
probability  will  be  more  conveniently  explained  in  another  place.' 

§  422.  Duties  Especially  Corresponding  to  Potestative  Bights. 
If  any  injury  is  done  to  a  subject-person  which  involves  a  violation 
of  such  person's  right  of  liberty  or  of  boJlly  or  mental  security, 
even  with  his  or  her  consent,  and  a  violation  of  any  potestative  right 
in  such  person  is  also  occasioned,  the  duties  already  stated  cover  the 
case.  Also  injuries  affecting  such  person's  reputation  and  thus  vio- 
lating potestative  rights — if  there  are  in  fact  any  potestative  rights 
capable  of  being  so  violated  * — will  be  breaches  of  those  duties,  here- 
after to  be  described,  which  correspond  to  the  right  of  reputation. 
But  duties  not  to  entice  such  persons  away  from  the  custody  or  con- 
trol ef  those  who  have  a  right  to  it  or  not  to  harbor  or  abet  them  if 
they  have  voluntarily  departed  from  it,  though  perhaps  they  might 
be  made  to  fall  under  the  duties  in  §  412,  are  probably  better  stated 
separately.  However,  since  they  are  not  likely  to  be  confused  with 
any  other  duties  and  their  limits  and  nature  are  generally  understood, 
I  shall  content  myself  with  this  mere  mention  of  them  without 
wasting  space  upon  a  full  description.  But  they  differ  from  the 
other  duties  in  §  412  in  that  in  order  to  break  them  the  party  must 
believe  or  the  circumstances  must  be  such  that  he  ought  to  believe 
that  the  relationship  exists,  such  as  that  of  husband  and  wife  or 
parent  and  child,  out  of  which  the  potestative  rights  arise,  on  which 

^  See  2  52S. 

'  That  this  is  not  the  same  as  the  question  of  proximateneas,  I  shall  endeayor  to 
show  in  Ch.  XV.  Div.  I,  Subdiv.  2. 
*  See  {440.  « See  {  363. 
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point  an  exception  to  the  duties  in  §  412  will  need  to  be  stated 
hereafter.^ 

B.— EXCEPTIONS  TO  THE  ABOVE  NAMED  DUTIES. 

§  423.  In  General.  All  of  the  above  named  duties  are  subject 
to  nearly  the  same  exceptions,  for  which  reason  I  have  thought  best 
to  collect  them  all  here,  including  those  which  belong  only  to  par- 
ticular duties,  instead  of  naming  under  each  duty  its  exceptions.  In 
a  fiill  discussion  of  them  the  exceptions  would  be  more  difficult  to 
define  ^nd  require  a  much  more  extended  treatment  than  the  duties 
themselves.  But  the  plan  of  this  book  does  not  call  for  nor  admit 
of  a  complete  elucidation  of  them.  I  only  desire  to  describe  duties 
and  rights  so  &r  as  is  necessary  to  show  their  place  in  an  arrange- 
ment of  the  law  and  make  clear  and  justify  to  the  reader  the  plan  of 
arrangement  to  be  hereafter  marked  out.  I  shall  confine  myself 
therefore  to  a  mere  mention  or  brief  general  description  of  most  of 
the  exceptions,  only  discussing  more  fully  some  few  whose  nature 
and  limits  seem  to  me  not  generally  understood. 

Many  of  the  exceptions  to  be  noticed  are  themselves  subject  to  the 
rules  by  which  conduct  originally  lawfiil  becomes  wrong  ab  inUio, 

A  person  whose  conduct  comes  under  a  given  exception  may 
justify  under  it,  though  at  the  time  of  the  conduct  he  did  not  think 
of  it  or  intended  to  justify  under  some  other.'  Some  of  the  duties 
hereafter  to  be  described  are  also  subject  to  exceptions  the  same  as 
or  analogous  to  those  to  be  mentioned  in  this  subdivision.  I  shall 
not  however  trouble  the  reader  with  a  repetition  of  or  even  special 
reference  to  them,  but  under  each  following  duty  shall  notice  only 
the  exceptions  that  especially  belong  to  it. 

§  424.  Trifling  Interferences  with  Others'  Persons  or  Property. 
When  an  act  is  done  without  any  intention  of  causing  any  appre- 
ciable damage  and  is  not  unreasonable  from  its  tendency  to  cause 
soch  damage,  and  is  not  done  with  the  purpose  of  asserting  a  right 
or  gaining  one  by  prescription  or  in  a  hostile  or  insulting  manner 
or  in  pursuance  of  a  purpose  otherwise  unlawful,  and  the  actor  does 
not  believe  nor  stand  in  such  a  position  that  he  reasonably  ought  to 
believe  that  the  party  whose  right  is  invaded  would  object,  and  no 
appreciable  damage  in  fact  results,  there  is  no  breach  of  the  above 
duties.     Thus  it  Ls  not  a  battery  to  touch  another  person  for  the 

iSee|433. 

*  Blessley  v.  Sloman,  7  L.  J.  Ex.  33 ;  S.  C,  3  M.  &  W.  40. 
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sake  of  calling  his  attention/  or  to  gently  push  one's  way  tfaioogb 
a  crowd;  nor  is  it  a  tort,  being  lawfully  in  a  friend's  library^  to 
pick  up  a  book  lying  on  the  table. 

§  425.  Defense  of  One's  Self  and  of  Others,  and  SimilBr  Act& 
Acts  done  in  defense  of  the  rights  of  one's  self  and  of  others,  to 
prevent  the  person  afiected  by  them  from  committing  a  crime,  iM^ach 
of  the  peace  or  suicide,  to  abate  a  nuisance  or  to  regain  from  a 
wrong-doer  the  possession  of  one's  land  or  chattels,  and  also  the 
entry  on  premises  in  certain  cases  to  retake  one's  chattels  or  sut^ectr 
persons  found  there,  form  a  large,  important  and  wdl  known  group 
of  exceptions  to  the  above  duties. 

On  analogous  principles,  to  save  human,  life  or  in  some  ctreom- 
stances  to  prevent  serious  bodily  harm  or  serious  damage  to  property, 
acts  or  omissions — e.  ^.,  a  taking  possession  of  pn^rty  and  refosbg 
for  a  time  to  restore  it — ^may  be  done  which  would  ordinarily  be 
forbidden,  provided  they  are  reasonably  necessary  to  attain  the  eod 
and  the  injury  done  by  them  will  be  very  small  in  comparison  with  the 
harm  to  be  prevented.  Thus  to  stop  a  conflagration  a  hose  may  be 
laid  across  another's  land,  even  against  his  will,^  or  a  house  may  be 
pulled  down  ;^  a  surgeon  finding  a  man  lying  by  the  roadside  un- 
conscious with  a  wound  would  be  justified  in  dressing  the  wooud 
without  asking  the  man's  consent;  or  any  one  may  lay  hold  of  a 
person  who  is  about  to  unknowingly  walk  over  a  precipice  and  draw 
him  back. 

There  is  some  authority  for  holding  that  salvage  services  at  sea 
may  sometimes  be  forced  upon  unwilling  recipients;  but  this  is 
probably  confined  to  cases  where  it  is  reasonable  to  suppose  that  the 
persons  really  interested  would  desire  the  services  to  be  rendered  and 
those  in  control  of  the  thing,  who  refuse  them,  are  grossly  at  fault 
in  so  doing.^  One  may,  I  think,  do  such  acts — acts,  that  is,  not 
directed  against  the  wrong-doer  as  in  self-defense  but  against  iuno- 
oent  third  persons — as  well  for  his  own  protection  as  for  that  of 
others ;  for  instance,  A  may  lay  a  hose  across  B's  land  to  pat  out  a 
fire  in  his  own  house  whenever  he  would  be  justified  in  doing  so  if 
it  were  C's house  that  was  burning.  But  in  Gilbert  v. Stone*  it  dwis 
decided   by  Rolle,  C.  J.,  that  if  one,  acting  under  the  threats  of 

>  Coward  v,  Baddeley,  28  L.  J.  Ex.  261 ;  S.  C,  4  H.  &  N.  478. 
*  Metallic  CompresBion  Casting  Co.  v,  Fitchburg  E.  B.  Co.  109  Mass.  277. 
»  Leg.  Max.  2.  *  The  Bee,  1  Ware.  332 ;  2  Pare.  Ship.  264. 

»  Aleyn  35 ;  S.  C,  Style  72. 
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twelve  armed  men,  which  put  him  in  fear  for  his  life,  enters  another's 
close  and  takes  a  horse,  he  is  liable.  As  to  this  Judge  Holmes 
remarks :  "And  it  may  well  be  argued  that,  although  he  does  wisely 
to  ransom  his  life  as  he  best  may,  there  is  no  reason  why  he  should 
be  allowed  to  intentionally  and  permanently  transfer  his  misfortunes 
to  the  shoulders  of  his  neighbors."  ^  But  he  adds  a  little  further  on : 
"It  5s  doubtful,  however,  whether  the  ruling  of  CShief  Justice  Rolle 
would  now  be  followed.  The  squib  case,  Scott  v.  Shepherd,^  and  the 
language  of  some  text-books,  are  more  or  less  opposed  to  it."*  If 
this  dass  of  exceptions  were  folly  worked  out  and  stated  in  detail  it 
would  probably  appear  that  there  was  some  uncertainty  and  perhaps 
oonflict  of  authorities  in  our  law  as  it  now  stands,  arising  from  the 
clashing  of  two  principles,  one  that  small  violations  of  rights — or 
even  in  extreme  cases  serious  ones — must  in  exceptional  circum- 
stances be  allowed  in  order  to  prevent  vastly  greater  evils,  and 
|)eople  must  be  left  free  to  do  such  acts  when  the  occasion  calls  for 
them  without  being  checked  by  fear  of  l^al  liability,  and  the  other 
that  a  person  who  does  such  acts  for  his  own  sole  benefit  ought  to 
make  a  compensation  for  any  substantial  damage  done  by  him  in  so 
aetii^,  and  not,  as  Judge  Holmes  says,  to  shift  his  misfortunes  on  to 
his  neighbors,  the  general  policy  of  the  law  being  to  let  accidental 
damage  lie  where  it  falls.  Perhaps  where  this  latter  principle  is  to 
prevail  the  better  way  of  putting  it  into  practice  would  be  to  create 
an  obligation  to  make  compensation,  somewhat  as  where  private 
property  is  taken  for  public  use,  and  leave  the  former  principle  in 
undisturbed  operation  so  far  as  concerns  duties  corresponding  to 
rights  in  rem. 

§  426.  Conflict  of  Duties.  This  class  of  exceptions  has  already 
been  mentioned  in  treating  of  reasonableness  in  general.*  When  a 
peraon  is  under  duties  to  choose  and  seek  to  attain  certain  ends,  or 
even  when  he  is  peremptorily  commanded  to  attain  them,  it  may 
happen  that  the  ends  or  the  means  by  which  only  they  can  be 
attained  are  mutually  incompatible.  In  such  cases  the  first  question 
will  be  whether  the  law  intends  that  one  duty  shall  yield  to  the 
other,  whether  the  existence  of  one  is  conditioned  upon  its  being 
capable  of  performance  consistently  with  folly  performing  the  other. 

*  Holmes  148.  '  See  J  96. 

•Add.  Torte.  (4  Ed.)  264,  "citing  Y.  B.  37  Hen.  VI  37,  pi.  26,  which  hardly  sus- 
ttins  the  broad  language  of  the  text." 
*See5190. 
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■ 

There  is  no  general  rule  for  deciding  this  applicable  to  all  cases. 
But  when  there  is  no  such  subordination,  the  person  must  make  a 
reasonable  choice  between  the  two  ends  and  is  justified  in  following 
up  his  choice  even  though  the  conduct  is  such  as  would  ordinarily 
be  unlawful.  Thus  if  a  railroad  train  comes  suddenly  upon  catde 
upon  the  track,  so  that  it  is  impossible  to  help  running  over  them,  the 
engineer  may,  if  he  reasonably  thinks  it  necessary,  increase  the  speed 
of  the  train  in  order  to  diminish  the  danger  to  his  passengers  firom 
the  collision,  even  though  the  damage  done  to  the  cattle  is  thereby 
made  somewhat  greater.^  The  engineer  having  put  the  train  in 
motion  and  remaining  in  control  of  it  is  bound  to  use  reasonable 
care  to  prevent  it  from  harming  the  cattle,  and  he  is  also  xmda 
duties  to  the  passengers  as  to  their  safety.  The  only  act  which  he 
can  do  to  protect  the  former  is  to  slow  the  train,  and  the  only  act 
that  he  can  do  to  protect  the  latter  is  to  run  &ster,  w^hich  would 
ordinarily  be  a  breach  of  his  duty  to  the  owner  of  the  cattle.  There- 
fore he  must  make  a  reasonable  choice. 

§  427.  Conduct  Authorized  or  Licensed.  A  special  l^al  au* 
thority,  either  given  to  a  person  as  belonging  to  a  class  having 
different  rights  from  persons  generally,  such  as  public  officers  or 
fathers,  or  given  to  a  particular  individual,  as  where  a  railroad 
company  is  authorized  to  take  land,  will  justify  conduct  otherwise 
wrongful.  This  must  of  course  be  distinguished  from  the  case 
where  the  protected  right  of  the  party  complaining  is  subject  to  a 
certain  use  of  the  thing  which  forms  its  subject  by  another,  for 
example,  where  one  enters  upon  land  under  a  right  of  way.  Here 
there  is  no  exception  to  the  duty ;  the  duty  does  not  cover  the  case 
at  all,  the  conduct  having  no  tendency  to  violate  any  right.  A 
license  from  the  party  to  whom  the  duty  is  owed  will  so  far  forth 
dispense  with  the  duty.  This  includes  the  cases  where  such  a  party 
has  voluntarily  consented  to  take  the  risk  of  the  danger  upon  him- 
self. Here  the  distinction  must  be  carefully  kept  in  mind  betweai 
contributory  negligence  as  such  and  the  voluntary  taking  of  a  risk 
in  the  sense  in  which  we  are  now  considering ;  and  the  more  so  as 
contributory  negligence  usually  consists  in  the  voluntarily  taking  an 
unreasonable  risk  and  the  two  are  not  unfrequently  confounded. 
Contributory  negligence  does  not  affect  the  duty  at  all.     It  may  not 

'  OwenB  V.  Hannibal,  etc^  B.  B.  Co.  5S  Mo.  3S6.  See  alao  Bemis  v.  Conn.  &  Pas- 
sumpsic  Riv.  R.  R.  Ck).  42  Vt.  375 ;  S.  C,  1  Am.  Rep.  339.  Compare  Roberts  r.  Boee, 
33  L.  J.  Ex.  241 ;  S.  C,  3  H.  &  C.  162 ;  S.  C.  in  Exch.  Ch.  35  L.  J.  Ex.  62. 
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take  place  until  the  duty  has  already  been  broken.  It  simply  bars 
the  remedy  as  will  be  more  fully  explained  hereafter.^  If  a  person 
keeps  a  dangerous  excavation  open  in  the  highway  in  front  of  his 
land,  he  is  guilty  of  a  breach  of  duty  to  all  persons  who  pass  in  the 
highway  whether  they  go  carefully  or  not.  But  if  a  traveler  falls 
in  through  his  own  n^ligence  and  is  hurt^  he  cannot  recover.  But 
what  is  here  called  a  voluntary  taking  of  the  risk  of  a  danger  may 
not  be  imprudent  or  unreasonable  at  all ;  but  whether  it  is  or  not  it 
amounts  to  an  implied  license  to  the  person  subject  to  the  duty  to 
act  or  omit  in  a  way  which  would  otherwise  be  unlawful,*  and 
therefore  it  discharges  the  duty  pro  hoe  vice.  A  license  must  be 
given  before  the  breach  of  duty  takes  place.  The  difficulty  is  to 
know  what  conduct  amounts  to  an  implied  license  or  voluntarily 
taking  the  risk  of  danger  from  another's  conduct.  Coombs  v.  New 
Bedford  Cordage  Co.,  cited  in  §  415  and  the  other  cases  cited  in  the 
note  with  it  show  conclusively  that  not  every  voluntarily  putting 
one's  self  within  the  reach  of  known  danger  has  this  effect.  In  Wood- 
ley  V.  Metropolitan  By.  Co.,^.  Hellish,  L.  J.,  put  the  case  of  a  man 
employed  to  sweep  the  streets  who  observes  that  a  particular  cabman 
is  in  the  habit  of  driving  negligently.  At  the  end  of  a  fortnight  he 
is  run  over  by  him.  It  would  certainly  be  no  defense  for  the  cab- 
man to  plead,  "  You  knew  my  style  of  driving  and  voluntarily  took 
the  risk."  So  if  a  horse-car  driver  improperly  refuses  to  stop  for 
a  passenger,  who  accordingly  gets  off  or  on  while  the  car  is  in 
motion,  the  latter  is  not  always  to  be  considered  to  have  voluntarily 
taken  the  risk  of  being  hurt  in  the  attempt  so  as  to  bar  his  remedy 
for  such  injuries.* 

There  must  be  a  consent  to  the  conduct  and,  as  I  suppose,  a 
communication  of  this  consent  to  the  person  subject  to  the  duty 
or  to  those  who  represent  him ;  that  is,  the  conduct  which  is  held 
to  amount  to  the  voluntary  taking  of  the  risk  must  be  such  as  to 
manifest  to  the  party  otherwise  called  on  to  act  or  omit  such  a  con- 
sent The  question  will  generally,  I  think,  be  one  of  ordinary  or 
cnrial  &ct  rather  than  strictly  of  law. 

'See  i  562. 

'^  opinion  of  Hellish,  L.  J.,  in  Woodlej  v.  Metropolitan  By.  Co.  4$  L.  J.  ('« 
L  521 ;  also  Sprague  v.  Smith,  29  Vt.  421. 

'See  note  2,  mipra. 

« Phillips  V.  Rensselaer  B.  B.  Co.  49  N.  Y.  177 ;  Georgia  B.  B.  &  Bank  Co.  r. 
McCaidy,  46  Ga.  28S  j  8.  C,  12  Am.  Bep.  577. 
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But  there  are  some  classes  of  persons^  particularly  servants, 
against  whom  prima  fade  presumptions  of  law  are  raised,  which  it 
is  not  necessary  to  discuss  here  in  detail,  that  they  have  voluntarilj 
accepted  certain  kinds  of  risks.^  This  has  been  pushed  in  manj 
cases  to  a  length  inconsistent  with  justice.^  Also  the  courte  have 
shown  considerable  strictness  in  deciding  the  question  of  curial  fiict 
against  persons  who  have  knowingly  placed  themselves  in  situations 
of  peril.*  Furthermore  hirers  and  purchasers  of  things  generally 
have  no  remedy  against  their  bailors  or  vendors  in  respect  of  dan- 
gerous defects  of  ordinary  sorts  about  which  a  reasonable  man  would 
ordinarily  inquire  unless  he  meant  to  take  the  risk  of  them  ;*  bat 
they  may  have  for  extraordinary  dangers,  which  it  is  reasonable  to 
assume  do  not  exist,  as  when  a  person  hires  a  house  which  is  infected 
with  small-pox.* 

§  428.  Exceptions  to  Duties  to  Sub-invitees.  To  one  invited 
or  licensed  by  a  person  who  is  himself  invited  or  licensed  no  duty  i§ 
owed  by  the  original  inviter  or  licenser  as  such  beyond  what  is  owed 
to  the  inmiediate  inviter  or  licenser ;  and  if  due  care  has  been  in  fiict 
used  to  give  notice  to  the  latter  no  duty  as  to  notice  is  owed  to  his 
sub-invitee  or  sub-licensee.  Thus  where  the  plaintiff,  a  boy  of  four 
years  old,  by  the  invitation  of  his  sister  who  went  on  business  to  the 
defendant's  house  accompanied  her  there  and  was  injured  by  a  defect 
in  the  house  of  which  the  defendant  was  not  bound  to  give  the  aster 
any  notice,  it  was  said  that,  even  assuming  that  the  plaintiff  could 
be  considered  as  invited  to  come,  the  defendant  was  not  liable  to 
him.* 

§  429.  Changing  the  Position  of  Persons  or  Things.  A  person 
who  changes  his  ovm  position  or  who  in  the  exercise  of  his  rights  of 
potestaa  or  property  changes  the  position  of  a  person  or  thing,  or 
who  does  any  act  having  a  tendency  to  cause  such  change,  does  not 
thereby  break  the  duty  in  §  412  or  bring  himself  under  the  duty  in 
§  413,  so  far  as  those  effects  on  the  persons  or  property  of  others  are 

*  Southcote  V.  Stanley,  26  L.  J.  Ex.  339 ;  S.  C,  1  H.  &  N.  247 ;  Priestly  t>.  Fow- 
ler, 3  M.  &  W.  1 ;  S.  C,  7  L.  J.  Ex.  42. 

*  Shear.  &  Bed.  H  96,  449  a. 

■  Woodley  v.  Metropolitan  Ry.  Co.  p.  425,  note  2 ;  Lax  v.  Mayor  of  Darlington, 
49  L.  J.  C.  L.  106. 

*  Jaffe  V.  Harteau,  66  N.  Y.  398 ;  S.  C,  15  Am.  Rep.  438 ;  Robbins  9,  Jones,  33 
L.  J.  C.  P.  1 ;  8.  C,  16  C.  B.  N.  8.  221 ;  1  Thomp.  Negl.  207. 

^  Minor  v.  Sharon,  112  Mass.  477. 
*Burchell  v,  HickiaBon,  60  L.  J.  C.  L.  101. 
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conoerued  which  are  the  oonsequenoes  merely  of  the  person  or  thing 
whose  position  is  changed  not  being  where  he  or  it  was  and  are  not 
violations  of  any  right  of  potestas  or  property  in  such  person  or 
thing  nor  due  to  such  a  violation  caused  by  such  act^  provided  the 
act  or  change  was  not  a  breach  of  any  other  duty  owed  to  the  person 
whose  rights  are  so  violated  or  perhaps  owed  to  the  State^  and  pro- 
tided  also  that  he  does  the  acts  in  a  reasonable  manner  and  uses 
reasoni^le  care  to  give  such  notice  to  persons  whose  rights  are  en- 
dangered by  the  act  as  may  enable  them  to  take  precautions  against 
harm. 

Thus  one  may  pull  down  his  own  wall  on  or  against  which  his 
neighbor  has  rested  his  wall^  unless  the  neighbor  has  an  easement 
for  support,  even  though  his  neighbor's  wall  is  thei'eby  caused  to 
fall ;  and  he  need  not  shore  up.  But  he  ought  not  to  pull  it  down 
in  a  careless  manner,  and  if  he  believes  or  ought  to  believe  that  the 
result  will  be  to  cause  his  neighbor's  wall  to  fall,  and  does  not  rea- 
sonably believe  that  his  neighbor  knows  of  his  intention  to  pull 
down  his  own  wall,  he  ought  in  reasonableness  to  take  pains  to 
notify  him  bciforehand.^ 

§  430.  Dedication  of  Highways.  One  may  dedicate  a  highway 
to  the  pubUc  in  any  condition  that  he  pleases,  and  need  not  use  any 
care  to  give  notice  of  defects  observable  by  persons  of  ordinary 
capacity  of  observation  who  use  the  road  in  daylight  with  due  care.* 

§  431.  Withdrawal  of  Support.  It  is  not  a  breach  of  duty  to 
cause  land  to  cave  in  by  drawing  off  by  means  not  otherwise  unlaw- 
ful subterranean  water  on  which  it  rests  for  support.^ 

§  432.  Exceptions  as  to  Possession.  The  right  of  a  finder  of  a 
chattel  or  a  stray  beast,  which  he  reasonably  believes  to  be  lost,  to 
take  it  into  his  possession  to  keep  for  the  owner,  or  the  right  to  take 
possession  of  the  goods  of  a  deceased  person  when  there  appears  to 
be  a  necessity  for  doing  so  in  order  to  their  preservation,*  might 
perhaps  be  placed  under  §  425. 

Besides  this,  one  who  has  a  right  to  take  or  keep  possession  of  a 
place  or  receptacle  is  not  guilty  of  a  breach  of  the  duties  now  under 
consideration  merely  because  by  so  doing  he  excludes  the  person 

>  Chadwick  v.  Trower,  8  L.  J.  Ex.  286 ;  S.  C,  6  Bing.  N.  C.  1. 
'Robbins  «.  Jones,  p.  426,  note  4 ;  Fisher  v.  Prowse,  2  B.  <&  S.  770 ;  S.  C,  31  L. 
J.  Q.  B.  212. 
'Popplewell  V.  Hodkinson,  L.  B.  4  Ex.  248 ;  8.  C ,  38  L.  J.  £z.  26. 
*  Kirk  V,  Gregory,  45  L.  J.  C.  L.  186. 


428  DUTIES  CORRESPONDING  TO  RIGHTS  IN   REM. 

having  a  right  to  possess  things  contained  in  it  or  gets  or  keeps  pos- 
session of  such  things.^  A  similar  rule  seems  to  prevail  as  to 
principal  and  accessory  things,  even  though  they  are  capable  of 
being  separated,'  But  perhaps  this  more  properly  fidls  under  the 
next  specification. 

If  by  the  act  or  through  the  fault  of  a  person  his  goods  become 
intermixed  and  confused  with  those  of  another,  tfiat  other  is  no{ 
guilty  of  any  wrong  if  intending  to  take  or  keep  his  own  he  by  mis- 
take gets  those  of  the  former,*  or  even  if,  having  no  reasonable 
opportunity  to  separate  them,  he  temporarily  takes  or  retains  them 
all,  intending  to  separate  and  restore  those  which  are  not  his  own 
when  he  reasonably  can.*  The  same  is  probably  true  if  the  mix- 
ture was  by  accident  or  the  act  of  a  third  person  ;*  and  it  has  even 
been  held  to  be  so  where  the  taker  himself  had  mixed  the  good? 
without  any  wrong  design,  supposing  them  all  to  be  his  own.* 

As  to  the  liabilities  of  a  person  who  receives  possession  of  a  thing 
in  good  faith  from  one  who  has  an  apparent  right  to  give  it  but  no 
actual  right  the  authorities  exhibit  considerable  conflict.  This  is 
due  to  three  causes :  First,  the  confusion  between  the  duty  correspond- 
ing to  the  right  in  rem,  and  the  obligation-duty  to  restore  already 
mentioned,^  which  shows  itself  in  the  inconsistent  rulings  as  to  the 
necessity  of  a  demand  before  suit — ^no  demand  being  necessary  when 
the  former  duty  is  broken,  but  the  obligation-duty  being  a  duty  to 
restore  on  demand;®  secondly,  the  failure  to  distinguish  the  ques- 
tion whether  any  wrong  has  been  done,  from  the  question  whether 
the  particular  wrong  called  a  conversion,  for  which  under  the  old 
forms  of  pleading  trover  would  lie,  is  present  ;•  and  thirdly,  the 

1  Thorogood  v,  Robinson,  14  L.  J.  Q.  B.  87 ;  Wilde  v.  Waters,  24  L.  J.  C.  P.  198; 
S.  C,  16  C.  B.  637. 
»  Parker  v.  Walrod,  13  Wend.  296.  »  Smith  r.  MomU,  56  Me.  566. 

*  Brownell  v.  Flagler,  6  Hill  282 ;  Parker  ».  Walrod,  13  Wend.  296. 

5  Note  4,  supra;  also  see  Aldridge  v.  Johnson,  26  L.  J.  Q.  B.  296 ;  8.  C,  7  H. & 
Bl.  885. 
«  Moore  v,  Erie  Ry.  Co.  7  Lans.  39 ;  Smith  t?.  MoiriU,  56  Me.  566. 
'See?  420.  ^SeeJSOl. 

•  I  make  no  attempt  in  this  book  to  define  conversion.  The  particalar  gronp  of 
elements  that  make  up  that  wrong  is  not  separated  from  other  groups  of  tortiow 
elements  by  any  differentia  that  is  of  any  importance  now  that  the  forms  of  action 
are  obsolete.  In  a  good  arrangement  of  the  law  the  Tarious  sorts  of  onlawfnl 
takings,  keepings  and  dealings  with  chattels  which  the  ingenuity  of  the  old  lav- 
yers  contrived  to  bring  within  the  scope  of  the  convenient  action  of  trover  would  fall 
under  a  number  of  different  heads. 
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ancient  notions  explained  in  a  former  chapter^  about  the  effect  of 
loss  of  possession  in  divesting  the  right.  It  seems  to  me  that  the 
weight  of  authority  supports  the  following  propositions,  which  con- 
stitute a  somewhat  rough  and  general  statement  of  the  exceptions. 
If  a  person  is  in  possession  of  a  thing — ^including  under  possession 
for  our  present  purpose  possessory  detention  and  such  a  relation  to 
a  thing  as  a  depositor,  a  principal  whose  goods  are  in  his  agent's 
hands  or  a  lessor  strictly  at  will  has — other  persons,  even  though 
they  know  his  possession  to  be  wrongful,  are  justified  in  conducting 
themselves  as  if  he  had  a  precarious  right  to  such  possession  so  far 
as  their  conduct  is  not  forbidden  by  the  person  having  the  right ; 
and  perhaps  even  though  it  is  so  forbidden,  if  the  circumstances  are 
i5uch  that  to  obey  the  prohibition  would  make  the  party  a  wrong- 
doer if  the  possessor  actually  had  the  right,  and  the  party  is  in 
reasonable  doubt  whether  he  has  it  or  not.  Thus  a  carrier,  even 
though  not  a  common  carrier  bound  to  carry  for  every  one,  or  a 
ilepositary,  who  carries  or  keeps  goods  for  a  person  who  has  no 
right  to  have  them  so  carried  or  kept,  or  restores  them  to  such  per- 
son at  the  end  of  the  bailment,  is  not  necessarily  guilty  of  any 
wrong.^  But  the  above  exception  is  confined  strictly  to  the  right 
of  possession,  that  is,  to  such  dealings  with  the  thing  as  would  be 
laMrfiil  in  a  finder  or  one  who  held  it  under  a  possessory  lien.  It 
does  not  justify  the  exercise  of  any  rights  of  use  which  are  not 
inseparable  from  the  right  of  possession.  If  the  dealing  with  the 
thing  was  with  an  actual  intention  to  injure  the  person  having 
the  right  the  case  would  fall  under  the  duty  in  §  469.  Possession 
without  right  must  however  be  distinguished  from  a  rightful  posses- 
sion where  the  person  having  it  is  under  an  obligation  not  to  use 
the  thing  in  the  way  that  he  does.  Thus  in  Metcalf  v.  McLaugh- 
lin' the  plaintiff  was  the  mortgagee  of  chattels  which  remained  in 
the  mortgagor's  possession  at  a  certain  house  and  by  the  terms  of 
the  mortgage  were  not  to  be  removed  without  the  mortgagee's  con- 
sent. The  mortgagor  determined  to  remove  them,  and  hired  the 
defendant,  a  teamster,  to  help  him.  At  the  time  of  the  removal  the 
plaintiff's  agent  informed  the  defendant  of  the  mortgage  and  that 
consent  had  not  been  given.     It  was  held  that  the  defendant  was 

"  Ch.  X,  Div.  IV,  Subdiv.  2. 

*  Koch  V,  Branch,  44  Mo.  542 ;  Loring  v,  Mulcahy,  3  Allen  575 ;  Hill  v.  Ha^es, 
38  Conn.  632 ;  Hollins  r.  Fowler,  44  L.  J.  Q.  B.  169 ;  8.  C,  L.  R.  7  H.  L.  757. 

*  122  MaflB.  S4. 
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not  guilty  of  a  conversion.  Since  the  form  of  action  was  not  trover 
but,  according  to  the  Massachusetts  system  of  pleading,  "tort,"  I 
suppose  that  the  plaintiff  could  have  recovered  if  the  defendant's 
act  had  been  a  tort  of  any  kind,  whether  a  conversion  or  not.  Here 
the  notice  to  the  defendant  would  probably  have  been  sufficient  to 
take  his  case  out  of  the  exception  if  the  mortgagor  had  been  wrong- 
fully in  possession  and  made  him  liable  for  meddling  with  the  things. 
But  as  the  mortgagor  actually  had  at  least  a  precarious  right  of 
possession,  and  nothing  more  was  done  than  to  exercise  that  right, 
there  was  no  breach  of  any  duty  corresponding  to  a  right  in  rem, 
and  the  obligation-duty  not  to  remove  only  bound  the  mortgagor, 
not  the  defendant. 

If  a  person  is  in  possession  of  a  thing,  in  the  sense  above  de- 
scribed, any  one  who  reasonably  believes  that  the  possessor  has  a 
property  right  in  the  thing  which  includes  the  right  to  possess  is 
perhaps  justified  in  accepting  a  transfer  of  the  supposed  right  to 
himself  and  in  taking  possession  under  the  right  thus  acquired  by 
him.  As  to  the  reasonableness  of  the  belief,  I  suppose  that,  in  the 
absence  of  opposing  facts,  the  mere  fact  that  the  possessor  professed 
to  be  the  owner  would  be  enough.  In  regard  to  the  existence  of 
this  exception  the  question  usually  takes  the  form  whether  the 
receiver  is  liable  in  trover  without  a  demand  and  refusal ;  and  on 
this  the  decisions  conflict.  In  England  the  weight  of  authority 
seems  to  be  in  &vor  of  the  rule  that  a  demand  is  necessary  and  also 
in  the  majority  of  the  States  of  the  Union.*  Where  the  exception 
is  admitted  a  difficult  question  arises  as  to  how  far  it  extends  to  the 
exercise  of  the  right  which  the  party  supposes  himself  to  have 
gained.  He  is  not  allowed  to  convey  it  or  any  less  protected  right 
to  a  third  person  and  deliver  possession  to  him,  for  example,  to  sell 
or  pledge  the  thing.  This  is  clearly  a  conversion.  Nor  may  he 
destroy  or  injure  it.  But  whether  a  perfectly  harmless  use  of  it  is 
a  breach  of  duty,  or  if  not  every  such  use,  what  use  is,  is  not  easy 
to  determine.  However  it  is  not  necessary  to  establish  the  precise 
limits  of  the  exception  here ;  it  is  enough  to  have  pointed  out  its 
existence  and  general  nature. 

It  is  perhaps  doubtful  whether  one  who  is  employed  to  do  work 

upon  a  thing  by  a  person  in  possession  and  whom  the  employee 

reasonably  believes  to  have  a  right  to  have  the  work  done  but  who 

in  fact  has  no  such  right  is  guilty  of  a  breach  of  duty ;  for  example^ 

1  Hollins  t.  Fowler,  p.  429,  note  2 ;  15  A.  L.  Rev.  (June,  1881)  377. 
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whether,  if  A  tortiously  gets  possession  of  B's  corn  or  cotton  and 
has  it  ground  into  meal  or  manufactured  into  calico^  the  miller  or 
the  operators  in  the  cotton  &ctory  are  liable  to  B/ 

If  one  gets  possession  under  a  right  which,  unknown  to  him, 
comes  to  an  end,  I  think  that  he  would  generally  be  under  no  duty 
to  relinquish  possession  until  notified  of  the  cessation  of  the  right. 
In  case  of  rights  defeasible  on  account  of  fraud  some  decisions  may 
be  found  opposed  to  this  view,  because  the  notion  prevailed  for  some 
time,  and  is  hardly  extinct  yet,  that  a  conveyance  got  by  fraud  was 
void  instead  of  merely  voidable — or  rather  rescindable.^  With 
regard  to  persons  like  innkeepers  or  common  carriers  who  are  usually 
bound  to  serve  any  one  who  comes  to  them,  perhaps  some  further  ex- 
ceptions might  be  made  as  to  what  is  done  by  them  in  good  faith  iu 
the  performance  of  their  special  duties.  When  under  any  of  the  just 
mentioned  exceptions  the  party's  justification  depends  upon  his 
state  of  mind,  the  doing  of  acts  of  ownership  beyond  what  the  excep- 
tion would  warrant,  the  doing  of  any  act  which  amounts  to  an 
assertion  of  a  right  of  possession  in  a  person  other  than  himself,  the 
person  under  whom  he  claims  as  above  described  or  some  one  hold- 
ing under  himself,  or,  if  he  has  the  possession,  a  refusal  to  restore  on 
demand  is  admissible  evidence  to  show  that  the  case  does  not  fall 
within  the  exception.  This  last  is  a  part  of  the  meaning  of  the  rule 
that  a  demand  and  refusal  are  evidence  of  a  conversion. 

§433.  Exceptions  as  to  Enticing  Away.  Enticing  or  assisting 
a  subject-person  to  leave  or  remain  away  from  the  service,  custody  or 
society  of  any  one,  or  harboring  a  subject-person  so  away,  whereby 
a  violation  of  a  potestative  right  in  such  subject-person  is  caused,  is 
not  a  breach  of  duty  unless  the  party  believes  or  ought  to  believe 
that  the  subject-person  stands  in  some  relation  from  which  such 
potestative  rights  might  arise  or  that  he  is  an  infant  or  perhaps  a 
person  of  unsound  mind. 

2.  Duties  as  to  Nuisances  and  Noxious  Things. 

A.— THE  NATURE  OF  NUISANCES  AND  NOXIOUS  THINGS. 

§434.  Nuisance  as  Denoting  Things  or  Acts.  The  word  nui- 
sance is  used  in  our  law  to  denote  sometimes  an  act  or  omission 

^  Hollins  v.  Fowler,  p.  429,  note  2,  opinion  of  Blackburn,  J. 
»15  A.  L.  Rev.  (June,  1881),  382-387. 
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with  certain  of  its  consequences/  and  sometimes  a  thing.    Those  acts 
and  omissions  which  are  so  called  are  wrongs.     Sometimes  they  are 
public  wrongs^  crimes  or  misdemeanors ;  and  when  thej  amount  to 
merely  civil  injuries  they  are  breaches  of  various  duties,  often  of 
those  in  §  412  or  §  413.     The  word  nuisance  in  this  sense,  therefore, 
does  not  stand  for  any  conception  which  enters  as  an  element  into 
the  definition  of  the  wrong  and  which  needs  to  be  itself  separately 
described  as  one  of  the  prxecognoacenda  of  the  definition,  but  is  a 
name  for  the  wrong  itself.     Its  only  use  is  as  a  term  of  classification 
applied  to  a  group  into  which  certain  wrongs  are  gathered  for  con- 
venience  of  reference.      But  however  the  case  may  be  with  the 
criminal  law,  there  does  not  seem  to  me  to  be  anything  gained  by 
using  it  even  in  that  manner  to  denote  a  wrong  in  the  law  of  civil 
injuries.     The  group  of  wrongs  which  are  called  nuisances  is  made 
up  more  with  reference  to  the  manner  and  extent  of  the  violations  of 
right  than  to  the  breaches  of  duty  involved;  and  to  attempt  to  make 
a  separate  class  of  duties  not  to  commit  nuisances,  using  the  word 
nuisance  to  signify  the  conduct  forbidden,  would  lead  to  a  merely 
traditional  or  empirical  classification  of  duties  of  little  or  no  ^'alue 
and  would  break  in  lipon  the  systematic  arrangement  which  I  am 
trying  to  work  out.     I   shall  therefore  discard  entirely  this  first 
meaning  of  the  word,  and  use  it  only  in  the  other  sense  to  denote 
certain  kinds  of  harmful  things. 

§435.  Harmful  Things  Generally.  There  is  a  large  and  im- 
portant class  of  duties  which  are  based  upon  the  relation  of  the 
person  of  inherence  to  a  thing  having  certain  dangerous  or  harmfiil 
qualities.  As  these  duties  only  arise  when  the  thing  has  such  quali- 
ties, it  is  plain  that  a  definition  of  the  kind  of  thing  must  enter  into 
that  of  the  duty ;  and  ^noe  there  are  a  considerable  number  of  such 
duties  all  having  reference  to  the  same  kinds  of  things,  it  is  more 
convenient  to  describe  the  things  separately  and  merely  refer  to  this 
description  in  the  definition  of  the  duty.  Thus  we  get  the  legal  con- 
ception of  a  thing  which  is  per  ae  a  noxious  thing  or  a  nuisance 
— not  an  actionable  nuisance — ^independently  of  any  duty  existing 
or  wrong  committed  in  regard  to  it. 

There  is  hardly  any  material  thing  however  innocuous  usually 
which  may  not  in  some  circumstances  be  a  source  of  danger  or  harm. 
But  some  are  much  more  likely  to  be  such  than  others ;  and  in  this 
regard  the  law  recognizes  three  classes  of  things  which  it  treats  quite 

>  8  Bl.  Com.  216 ;  Wood  Nuis.  { 1. 
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diflferently  in  respect  to   their  effect   upon  the   existence  of  legal 
datieB. 

First,  there  are  things  which  are  ordinarily  harmless  or  nearly  so, 
innocuous  things  we  may  call  them,  concerning  which  there  are  no 
special  duties  based  on  their  dangerous  qualities  or  possibilities; 
that  is,  there  are  no  1^1  duties  in  the  definition  of  which  in  the 
abstract  any  reference  to  the  things  as  dangerous  appears.  It  is  true, 
of  course,  that  the  general  duty  stated  in  §412,  for  example,  when  it 
beoomes  concrete  in  its  application  to  a  given  act  of  a  given  person 
in  given  circumstances,  may  turn  out  to  be  a  duty  not  to  deal  with 
a  certain  thing  in  a  certain  way  because  the  thing  is  dangerous  if  so 
dealt  with.  It  is  a  breach  of  that  duty  for  a  druggist  to  carelessly 
put  belladonna  into  a  bottle,  label  it  ^^  Extract  of  Dandelion  "  and 
sell  it  as  such,^  because  belladonna  is  a  dangerous  poison.  But  the 
duty  can  be  described  in  general  terms,  as  in  §  412,  without  mention- 
ing belladonna  or  any  other  dangerous  thing  at  all. 

Secondly,  we  find  certain  other  things  which  are  more  likely  to 
prodace  harm  than  the  former,  and  yet  which,  either  because  they 
are  not  dangef  ous  enough  to  call  for  such  treatment  or  for  other 
reasons,  are  not  put  absolutely  under  the  ban  of  the  law.  The  law 
does  not  forbid  the  keeping  or  making  of  these,  but  it  imposes  special 
duties,  sometimes  of  much  stringency,  upon  those  who  have  control  of 
them  in  order  to  prevent  injury  to  others.  These  I  shall  hereafter 
speak  of  as  noxious  things. 

And  thirdly,  there  are  still  other  things  of  such  an  objectionable 
character  that  the  law  aims  to  prevent  their  existence  altogether  or 
at  least  in  certain  places  and  relations  to  persons  and  other 
things,  and  creates  duties  directed  to  this  end.  These  things  are 
noisances. 

Things  belonging  to  the  first  class  require  no  special  description. 
They  can  in  &ct  only  be  described  negatively.  They  comprise  all 
that  do  not  fidl  into  either  of  the  other  two  classes.  The  latter  two 
I  shall  endeavor  to  describe,  not  going  into  more  full  details  than 
the  limited  space  that  can  be  allotted  to  such  a  discussion  in  a  work 
of  this  character  allows,  in  the  order  in  which  they  are  above  named. 

S  436.  Kozious  Things.  A  noxious  thing  is  one  that  has  in 
itself  a  store  of  potential  energy  and  is  liable  on  being  excited  from 
without  or  as  the  result  of  changes  going  on  in  its  mass  to  liberate 
this  energy  and  thereby  to  break  out  of  control,  spread,  ot  change 

*  Thomas  r.  Winchester,  6  N.  Y.  397. 
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its  position  and  oome  into  contact  with  persons  and  things  and  do 
harm  to  them,  or  one  that,  being  itself  of  a  nature  to  cause  harm  to 
persons  or  things  if  it  comes  in  contact  with  them,  is  liberated  in 
air,  water  or  other  like  mediums  where  it  is  liable  to  be  brought  into 
such  contact 

Under  things  in  the  above  description  are  included  such  bardlj 
palpable  things  as  noise,  smells,  dust,  smoke,  fire,  the  infectious 
matter  of  disease,  charges  of  electricity — as  I  suppose — and  the  like. 
An  active  power  to  do  harm  is  essential  to  a  noxious  thing.  A  hole 
dug  in  the  highway  or  a  log  thrown  there  at  night  although  veiy 
dangerous  is  not  a  noxious  thing,  since  in  whatever  harm  it  does  it 
is  purely  passive.  So  poisonous  substances  as  such  are  not  noxioos 
things,^  but  a  poisonous  tree  growing  so  near  to  a  neighbor's 
boundary  line  that  it  has  a  tendency  in  the  natural  course  of  ite 
growth  to  extend  itself  over  the  line  and  thus  come  where  the 
neighbor's  cattle  can  eat  it  is  such.^  Water  confined  in  reser\'oirs 
or  tanks  from  whence  it  may  burst  out  and  do  damage,  colleo- 
tions  of  filth  in  privies  and  drains,'  steam  in  a  boiler,  gunpowder 
and  other  dangerous  explosives,  snow  collected  in  large  masses  on 
the  sloping  roof  of  a  house  and  ready  to  &11  into  the  street,^  and 
animals  which  have  a  disposition  todo  harm  are  examples  of  noxious 
things.  Also  anything  which  is  out  of  repair  or  in  a  condition 
more  defective  and  unsafe  than  such  things  usually  are  and  is 
thereby  rendered  likely  to  Ml  down  or  shed  off  fragments  or  other- 
wise make  itself  actively  dangerous  is  reckoned  in  the  same  cat^iy. 
Thus  a  decaying  wire  fence  from  whidi  from  time  to  time  pieces 
drop  off  and  fall  into  the  grass  of  a  pasture  where  they  may  be  swal- 
lowed by  cattle  is  a  noxious  thing.* 

§  437.  Nuiaanoes.  Nuisances  are  of  two  sorts.  First,  anytluDg 
whose  mere  presence  where  it  is  is  a  violation  of  any  one's  property 
right,  is  a  nuisance,  as  a  building  placed  upon  a  man's  land  without 
his  consent.  But  a  hole  or  vacancy  left  by  taking  something  away 
is  not  a  nuisance  of  this  sort.*     Secondly,  nuisance  is  anything 

»  Wilflon  V,  Newberry,  41  L.  J.  Q.  B.  81;  a  C,  L.  R.  7  Q.R31. 

*  Crowhurst  v.  Burial  Board  of  Amenham,  4S  L.  J.  C.  L.  109 ;  S.  C^  4  Ex.  D.  5. 
'HumphreyB  v.  Coosins,  46  L.  J.  C.  P.  Div.  438. 

*  Shipley  v.  Fifty  Associates,  101  Mass.  251 ;  8.  C,  3  Am.  Rep.  346. 
»  Firth  V.  Bowling  Iron  Co.  47  L.  J.  C.  L.  368. 

•Pilgrim  v.  Soathampt<m  &  Dorchester  By.  Co.  18  L.  J.  C.  P.  330;  a  €.,8  0  B. 
25 ;  Battishill  v.  Reed,  25  L.  J.  C.  P.  290;  S.  C,  18  C.  B.  696. 
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which,  being  what  and  where  it  is,  has  a  certain  amount  of  tendency 
to  cause  harm  to  the  persons  or  property  of  others.  How  great  this 
tendency  must  be  to  make  the  thing  a  nuisance  will  be  explained  in 
the  next  section.  A  thing  may  be  a  nuisance  under  this  head  by 
being  in  a  defective  condition  or  out  of  repair,  or  by  having  a  hole 
in  it,  in  which  last  case  the  hole  itself  is  often  called  a  nuisance,  as 
when  an  excavation  is  made  so  near  to  the  highway  as  to  make  it 
unsafe  to  pass  using  due  care.  A  collection  of  human  beings, 
thoogh  not  properly  a  thing,  may,  it  seems,  be  a  nuisance,  as  where 
the  defendant  exhibited  effigies  in  his  window  and  thus  collected  a 
crowd  who  blocked  up  the  sidewalk.*  A  nuisance  may  or  may  not 
beat  the  same  time  a  noxious  thing.  Often  there  is  a  combination 
of  the  two.  Thus  if  steam  is  got  up  in  a  weak  and  defective  boiler, 
the  steam  is  a  noxious  thing  and  the  boiler  and  steam  combined  a 
nuisance. 

A  thing  is  not  to  be  reckoned  a  nuisance  merely  because  in  some 
of  its  uses  it  may  become  so.  A  plate  of  boiler-iron  is  usually 
quite  innocuous,  but  while  in  a  state  of  vibration  under  the  blows  of 
a  hammer  it  may  by  giving  out  noise  become  a  nuisance.  If  a 
house  has  a  chimney  so  placed  that  a  fire  cannot  be  made  in  it  with- 
out causing  a  nuisance,  if  noxious  fumes  are  produced  from  alkali 
woiks,  or  if  a  shed  stands  conveniently  open  so  that  the  neighbors 
use  it  as  a  sink  to  deposit  rubbish  which  emits  stenches,  the  chimney 
or  the  building  is  not  a  nuisance.^ 

§438.  The  Question  of  Beasonableness  in  Belation  to  Nui- 
sances. The  above  description  of  a  nuisance  is  simply  a  description 
of  a  kind  of  thing,  without  any  necessary  relation  to  rights  or  duties. 
Although  the  general  policy  of  the  law  is  not  to  permit  the  exist- 
eice  of  nuisances,  yet  the  existence  of  one  is  not  necessarily  a  l^al 
wrong.  To  make  a  wrong  there  must  be  a  breach  of  a  l^al  duty 
followed  as  its  proximate  consequence  by  a  violation  of  the  right  to 
which  the  duty  corresponds,  and  in  case  of  a  nuisance  this  violation 
must  be  produced  by  the  nuisance.  But  the  word  nuisance^  even 
when  applied  to  a  thing,  is  often  used,  through  a  partial  confiision 
with  its  other  meaning,  to  denote  a  thing  that  has  thus  done  an 

1  Bex  p.  Carlisle,  4  C.  <&  P.  415.  See  also  Bex  v.  Moore,  3  B.  &  Ad.  1S4 ;  Walker 
».  Brewster,  L.  R.  5  Eq.  25  ;  8.  C,  37  L.  J.  Ch.  33 ;  Inchbald  v.  Robinson,  L,  R.  4 
Ch.  App.  3S8. 

*Bich  V.  Basterfield,  16  L.  J.  C.  P.  273;  Miller  r.  Burch,  32  Tex.  208;  a  C^  5 
Am.  Rep.  242. 
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injury  that  amounts  to  an  actionable  wrong.  The  question,  ^^Was 
the  thing  a  nuisance?'^  is  often  put  with  such  a  meaning  that  an 
affirmative  answer  implies  that  the  defendant  has  been  guilty  of 
a  wrong.  The  true  question  however  may  be  either  of  the  fol- 
lowing four  :  (1)  Was  the  thing  at  the  time  when  the  alleged  wrong 
was  done  a  nuisance  ?  (2)  Did  the  defendant  break  any  duty  of 
his  in  r^ard  to  it?  (3)  Was  the  resulting  harm  to  persons  or 
property  the  proximate  consequence  of  the  breach  of  duty  ?  or  (4) 
Was  that  harm  a  violation  of  any  right  to  which  the  duty  brokeo 
corresponded?  Bearing  the  above  distinctions  in  mind,  let  as 
inquire  how  far  considerations  of  reasonableness  come  in  to  deter- 
mine the  question  of  a  person's  liability  for  harm  alleged  to  have 
been  caused  by  a  nuisance.  We  had  better  take  the  four  qu^ons 
in  the  reverse  order.  It  has  already  been  explained  ^  that  the  right 
of  the  owner  of  premises  to  have  the  air  upon  them  free  from  con- 
tamination^ noise,  etc,  is  not  an  unlimited  one.  He  is  protected 
only  to  a  reasonable  extent.  Slight  impairments  of  the  natural 
purity  of  the  air  or  slight  noises  from  one's  neighbors'  occupations 
must  be  put  up  with  as  a  part  of  the  price  of  living  in  society. 
Hence  the  question  whether  a  defendant  is  guilty  of  making  a  nui- 
sance, when  it  relates  to  the  extent  of  the  protected  right,  may 
resolve  itself  into  a  question  of  reasonableness.  It  has  often  been 
said  that  whether  a  given  consequence  of  an  act  or  omission  can  be 
considered  proximate  or  not  may  depend  upon  whether  it  could 
have  been  reasonably  anticipated ;  and  if  this  is  so,  liability  for  a 
nuisance  may  in  this  respect  also  turn  upon  considerations  of  reason- 
ableness. But  this  is  too  large  a  question  to  be  discussed  inci- 
dentally here;  it  will  be  examined  somewhat  fully  in  a  future 
chapter.'  As  to  duties  in  regard  to  nuisances,  some  of  these  are  no 
doubt  duties  of  choice,  duties  to  act  reasonably,  as  will  appear  when 
they  come  to  be  stated.  But  the  difficult  question  is  whether  there 
are  any  exceptions  to  those  duties  based  on  the  &ct  that  the  harm 
done  is  so  small  and  the  benefits  accruing  from  the  conduct  so  great 
that  it  is  reasonable  to  permit  it  to  be  done.  That  is,  assuming 
that  the  thing  is  in  its  own  nature  sufficiently  inclined  to  do  harm 
to  make  it  a  nuisance,  that  it  has  actually  caused  a  result  which 
amounts  to  a  violation  of  a  protected  right  and  that  this  result  was 
due  to  some  act  or  omission  of  a  person  which  act  or  omission  is  a 
breach  of  duty  on  his  part  unless  an  exception  to  the  duty  can  be 
>8ee  J  346.  «Ch.  XV,  Diy.  II,  Subdiv.  1. 
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made  out  to  justify  it,  can  there  be  such  an  exception  based  on  the 
mere  fact  that  in  the  circumstances  it  is  reasonable  to  allow  the  act 
or  omission  to  be  done  notwithstanding  the  damage  that  it  causes? 
Or  more  concretely,  if  A  buys  a  piece  of  land  intending  to  build  a 
honse  upon  it,  and  there  is  clay  upon  the  land  suitable  for  making 
bricks,  and  A  makes  bricks  of  it  upon  the  land  not  for  sale  or  in 
the  course  of  carrying  on  a  trade  of  brick-making  but  merely  for 
nfie  in  building  his  house,  he  taking  every  precaution  he  can  to  pre- 
vent annoyance  to  his  neighbors,  and  it  happens  that  in  burning 
the  bricks  he  causes  smoke  and  smells  to  go  upon  B's  land  to  an 
extent  just  sufficient  to  make  it  a  violation  of  B^s  property  rights 
though  not  really  creative  of  serious  annoyance,  and  the  jury  find 
as  a  fact  that  such  use  by  A  of  his  land,  considering  its  purpose,  its 
temporary  character  and  the  smallness  of  the  harm  done  by  it,  is 
reasonable,  do  these  facts  give  rise  to  an  exception  to  the  general 
daty  under  which  A,  in  common  with  persons  generally,  lies  not  to 
create  nuisances  of  that  sort  ? '  This  question  also  requires  a  fuller 
discussion  than  can  be  given  to  it  here,  where  it  does  not  properly 
&U  to  be  answered.  It  will  be  taken  up  in  another  part  of  this 
chapter.*  I  have  stated  it  here  at  some  length  in  order  that  its 
exact  bearing  might  be  perceived  by  the  reader  and  that  it  therefore 
might  not  be  confused  with  the  one  immediately  following. 

In  order  that  a  thing  may  be  a  nuisance  of  the  second  kind  men- 
tioned in  the  preceding  section  it  must  have  a  certain  amount  of 
tendency  to  do  harm.  Now  what  amount  of  such  tendency  is  neces- 
sary? Most  things  have  some  such  tendency,  particularly  those 
that  fell  into  the  class  of  noxious  things.  A  bull,  however  thor- 
oughly domesticated,  or  an  apparatus  for  producing  electric  light  is 
more  or  less  dangerous,  but  is  not  generally  a  nuisance  if  pro|>erly 
kept  and  taken  care  of.  Considering  that,  as  has  been  said,  the  aim* 
of  the  law  is  to  prevent  the  existence  of  nuisances  altogether  and  not 
merely,  as  in  the  case  of  noxious  things,  to  surround  them  with 
special  safeguards  against  their  doing  harm,  it  seems  to  me  that  the 
test  to  determine  whether  a  thing  is  a  nuisance  of  this  kind  or  not  is 
one  of  reasonableness.  Is  the  probability  of  harm  coming  from  it 
80  great  as  to  make  it  uni*easonable  to  allow  a  person  to  keep  the 
thing?  If  so,  it  is  a  nuisance;  if  not,  not.  In  determining  what 
id  reasonable  we  must  take  into  account  the  nature  of  the  harm 
likely  to  ba  done.     Take  the  case  of  a  powder-mill  near  a  city  but 

^  See  Hole  r.  Barlow  and  Bamford  r.  Tornley,  {  459.  *  See  22  459,  460. 
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half  a  mile  from  any  humaa  liabitation.  There  is  a  oertain  proba- 
bility of  its  blowing  up,  which  is  sufficiently  great  to  make  it  a 
nuisance  were  it  located  in  the  heart  of  the  city.  But  being  where 
it  is  the  chance  of  its  doing  any  serious  damage  if  it  does  blow  up  is 
small.  There  may  be  a  bare  possibility  that  an  explosion  would 
have  force  enough  to  throw  a  heavy  beam  or  a  mass  of  bamiug 
matter  as  far  as  the  nearest  house,  but  taking  into  account  the 
chance  of  its  being  thrown  in  some  other  direction  the  actual  proba- 
bility of  injury  to  the  house  or  its  inmates  is  not  great  enough  to 
make  the  maintenance  and  use  of  the  mill  in  the  place  where  it  is 
unreasonable.  Also  an  explosion  would  pretty  certainly  scatter 
fragments  of  the  mill  over  the  adjacent  territory,  which,  if  it  vas 
not  all  owned  by  the  proprietors  of  the  mill,  would  be  in  strictnes 
violations  of  right,  and  might  in  fact  do  some  substantial  damage, 
destroy  a  few  hills  of  com,  or  a  timber  tree  or  two,  or  even  kiJl  a 
cow  or  sheep  at  pasture.  But  in  many  cases  the  chance  of  any 
serious  harm  being  done  would  be  so  slight  that,  considering  the 
importance  of  powder  being  manufactured  somewhere  and  the  practi- 
cability of  finding  a  safer  place  where  it  could  be  done  at  a  reasonable 
cost,  a  court  or  jury  would  hold  the  existence  of  the  mill  reasonable. 
However  if  the  city  grew  and  extended  towards  the  mill,  and  dwelling 
houses  and  places  of  business  crept  nearer  and  nearer  and  became  more 
numerous  within  the  possible  range  of  the  effects  of  an  explosion, 
and  the  character  of  the  agriculture  in  the  neighborhood  changed 
from  the  raising  of  field  crops  to  gardening,  requiring  more  persons 
to  be  constantly  on  the  land,  and  the  chances  of  an  explosion  being 
caused  by  fire  communicated  from  without  increased,  there  would 
come  a  time  when  the  mill  would  be  pronounced  a  nuisance,^  Now 
when  and  on  what  principle  does  its  character  change?  I  think 
only  when  and  because  the  danger  has  become  unreasonably  great 
I  cannot  find  nor  imagine  any  other  place  to  draw  the  line.  The 
difierence  between  this  question  of  reasonableness  and  the  preceding 
must  be  carefully  noted.  There  it  was  assumed  that  the  damage 
was  certain,  and  the  question  was  whether  it  was  reasonable  to 
permit  such  damage  to  be  done  in  consideration  of  benefits  to  be 
derived  from  the  conduct  causing  the  damage ;  the  choice  was  sap- 
posed  to  be  presented  between  two  ends  as  such,  they  being  known 
to  be  incompatible.  Here  the  damage  is  only  probable,  and  the 
question  is  whether  it  is  reasonable  to  permit  such  a  risk  of  causing 

^  Sturges  V.  Bridgman,  4S  L.  J.  Ch.  7S5. 
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damage  to  be  run;   the  choice  is  between  two  ends  taking  into 
aocx>iint  the  probability  of  their  turning  out  to  be  incompatible. 

B.— DUTIES  AS  TO  NOXIOUS  THINGS. 

§439.  Peremptory  Duties:  The  Bole  in  Bylanda  v.  Fletcher.^ 
A  person  who  by  his  voluntary  act  causes  the  presence  of  a  noxious 
thing  in  a  place,  and  thereby  gives  it  a  chance  which  it  otherwise 
would  not  have  had  of  causing  a  result  which  if  caused  will  be 
a  violation  of  some  other  person's  right  of  bodily  security,,  property 
or  poUdas,  such  result  being  one  of  those  the  tendency  to  cause 
which  makes  the  thing  a  noxious  thing,  must  prevent  it  from  causing 
any  such  violation  which  it  would  not  have  had  the  chance  of 
causing  but  for  his  act ;  provided  that  at  the  time  of  doing  the  act 
he  believed  or  ought  to  have  believed  that  there  was  an  appreciable 
probability  that  his  act  would  cause  the  presence  of  the  thing  in 
the  place,  and  a  reasonable  probability  that  the  thing  was  a  noxious 
thing  having  such  a  tendency. 

A  person  who  is  voluntarily  in  possession  or  detention  of  a  nox- 
ious thing  must  prevent  it  from  causing  the  kind  of  harmful  results, 
being  violations  of  the  above  named  rights,  the  tendency  to  cause 
which  makes  it  a  noxious  thing;  provided  he  believes  or  ought  to 
believe  that  there  is  a  reasonable  probability  that  it  is  a  noxious 
thing  having  such  a  tendency. 

No  such  duty  rests  upon  the  owner  of  the  thing  who  is  not  in 
possession,'  for  instance,  on  a  mortgagee  of  land  containing  a  reser- 
voir of  water,  the  premises  being  in  possession  of  a  licensee  of 
the  mortgagor.'  But  the  fact  that  the  possessor  is  holding  through 
another  does  not  exempt  him  from  liability,  as  where  one  keeps  a 
fierce  dog  which  is  in  the  custody  of  his  servant;  the  master  must 
answer  for  the  dog's  misdeeds  as  much  as  if  he  had  him  in  his  own 
immediate  control.^ 

The  leading  case  on  these  duties  is  Rylands  v.  Fletcher.'  There 
the  defendant  made  a  reservoir  of  water  on  his  own  land,  and  with- 
out any  negligence  or  fault  on  his  part  the  water  broke  out  and  ran 

>37  L.  J.  Ex.  161 ;  S.  C,  L.  R  3  H.  L.  330;  S.  C.  in  Gt.  of  Exch.  wb  nom. 
Fletcher  v.  Bylands,  34  L.  J.  Ex.  177 ;  S.  C.  in  Exch.  Ch.  36  L.  J.  Ex.  154;  8.  C, 
LB.  1  Ex.  265. 

'Bat  see  2 447 ;  alBO  1  Thomp.  Negl.  171. 

*OBkham  v.  Holbiook,  11  Gush.  299. 

*  Baldwin  V.  QweUa,  41  L.  J.  Ex.  167 ;  S.  C,  L.  B.  7  Ex.  325. 

*Kote  1,  supra. 
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down  into  the  plaintiff's  mine.  The  defendant  was  held  liable.  So 
where  a  heavy  lamp  was  hung  above  a  door  over  the  sidewalk  of  the 
highway  and  was  known  by  the  possessor  to  have  become  out  of 
repair  and  liable  to  fall^  he  was  held  responsible  for  damage  caused 
by  its  fiill  although  he  had  used  due  care  to  have  it  repaired.'  If  a 
person  collects  filth  on  his  premises  or  allows  it  to  collect  there,  he  ie 
liable  if*  it  escapes  on  to  the  premises  of  a  neighbor  irrespective  of  any 
n^ligence  of  his.'  In  Ball  v.  Nye,'  it  is  said  that  he  is  liable  if  die 
filth  percolates  on  to  his  neighbor's  land  ^^  with  his  knowledge ;"  but 
it  appears  that  in  that  case  the  knowledge  was  relied  on  to  show  thai 
there  was  no  sudden  ^^  act  of  God  "  or  vis  nuyor  which  would  have 
brought  the  case  under  one  of  the  exceptions  of  the  duty.^  Also  a 
person  who  keeps  a  dangerous  animal  with  knowledge  as  hereafter 
explained'  of  its  dangerous  character  must  at  his  peril  prevent  it 
from  doing  its  natural  harm.'  Other  examples  of  theae  duties  will 
be  found  in  the  cases  collected  in  the  note.^ 

§  440.  How  Far  the  Above  Duties  Depend  upon  Knowledge 
or  Beasonablenesa.  Whether  the  presence  of  a  noxious  thing  in  a 
place  can  be  said  for  l^al  purposes  to  have  been  caused  by  a  person's 
act  at  all,  is  often  a  question  of  the  proximateness  of  oonsequeQoe& 
But  even  if  it  can,  it  does  not  seem  to  me  that  the  person  who  by  Ub 
voluntary  act  has  caused  it  to  be  there  must  in  all  conceivable  cases 
come  under  the  duty  described  in  the  preceding  section  in  regard  to 
it.  In  Cahill  v.  Eastman  the  de^dants  had  dug  a  tunnel  under 
a  river  and  had  used  reasonable  care  and  skill  to  make  the  roof 
of  the  tunnel  strong  enough  to  keep  out  the  water.  From  some  un- 
known cause,  and  so  fitr  as  appeared  without  any  &ult  of  the 
defendants,  the  water  broke  into  the  tunnel.      It  was  held  that  the 

iTarry  V.  A8htoEi,45  L.J.  Q.  B.  260;  S.  C,  1  Q.  B.  D.  314. 

*  Humphreys  v.  Ckjuams,  46  L.  J.  C.  P.  Div.  438. 

>99  Maw.  582.  « See  {  458.  »'See  { 440. 

*May  V.  Bordett,  16  L.  J.  Q.  B.  64;  S.  0.,  9  Q.  B.  101;  Cox  v.  Bnrbidge,  32  L 
J.C.P.89;  S.  C,  13  C.  B.  N.  S.  430 ;  Layerone  v.  Mangianti,  41  GaL  138 ;  6.  C,  10 
Am.  Bep.  269. 

Uones  V,  Festiniog  By.  Ck).  37  L.  J.  Q.  B.  214;  L.  B.  3  Q.  R  733;  Smith  f. 
Fletcher,  41  L.  J.  Ex.  193;  S.  0.  in  Ezch.  Ch.  43  L.  J.  Ex.  70 ;  S.  C,  L.  B.  9  Ex. 
64 ;  S.  C.  in  H.  L.  «u6  nam.  Smith  v.  Mosgraye,  47  L.  J.  Ex.  4 ;  Broder  v.  Saillard, 
45  L.  J.  Ch.  414;  a  C,  2  Ch.  D.  692;  Firth  v.  Bowling  Iron  Co.  47  L.  J.  C 
P.  358;  Crowhnrst V.  Burial  Board  of  Amersham, 48  L.  J.  Exch.  109 ;  S.C.,4£z. 
D.  5;  Cahill  v.  Eastman,  18  Minn.  324;  10  Am.  Bep.  184;  Shipley  «.  Fiftj  Asbo- 
dates,  101  Maae.  251 ;  S.  C,  3  Am.  Bep.  346. 
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defendants  had  by  their  act  brought  the  water  into  the  tunnel,  and 
that  having  brought  it  there  they  came  under  the  duty  which  we 
are  now  considering  in  r^ard  to  it.  But  suppose  that  the  tunnel 
had  been  so  made  that  the  water  would  never  by  its  own  force  have 
broken  into  it,  and  that  a  stranger,  who  did  not  know  of  the  existr 
eooe  of  the  tunnel,  while  lawfully  and  in  a  proper  manner  doing 
some  work  in  the  bed  of  the  stream,  had  accidentally  made  an 
entrance  into  the  tunnel  and  let  in  the  water.  The  presence  of  the 
water  in  the  tunnel  would  then  be  &  proximate  consequence,  accord- 
ing to  the  definition  of  proximateness  to  be  hereafter  given/  of  his 
act ;  but  there  can  be  no  doubt  that  he  would  not  by  so  bringing  the 
water  into  the  tunnel  subject  himself  to  this  stringent  peremptory 
duty  to  prevent  it  from  doing  further  mischief.  At  the  same  time 
H  was  expressly  decided  that  the  probability  of  the  water  being 
brought  there  in  consequence  of  the  act  need  not,  in  order  to  subject 
the  person  bringing  it  to  this  duty,  be  so  great  as  to  make  the  act 
unreasonable  or  n^ligent.  Some  middle  ground  must  be  taken; 
and  it  appears  to  me  that  the  true  ground  is  that  the  person  acts  at 
his  peril  if  he  has  any  reason  to  suppose  that  there  is  any  appreciable 
peril,  even  though  the  peril  be  so  small  that  it  is  perfectly  reasonable 
to  disr^ard  it  or  even  though  the  party  takes  all  imaginable  pre- 
cautions to  guard  against  harm.  If  the  thing  comes  into  the  place 
m  consequence  of  his  act,  the  duty  in  regard  to  it  arises  if  there  was 
to  him  any  appreciable  probability  at  the  time  when  he  did  the  act 
that  it  might  so  come.  The  same  principle  applies  to  the  duty  cor- 
responding to  the  right  of  support,'  which  I  have  also  described  as 
conditioned  upon  the  existence  of  an  appreciable  probability. 

As  to  the  belief  of  the  party  that  the  thing  is  a  noxious  thing,  it 
is  plain  that  the  duty  must  to  some  extent  depend  upon  this.  If  a 
crazy  Land  Leaguer  in  Chicago  hides  an  infernal  machine  in  a  barrel 
of  salt  pork  bound  for  England,  no  one  would  dream  of  holding  the 
English  merchant  to  whom  it  was  consigned  to  be  subject  to  any 
duty  in  regard  to  it  beyond  what  he  would  be  under  if  the  barrel 
contained  nothing  but  salt  pork,  so  long  as  he  does  not  know 
or  have  any  reasonable  ground  to  suspect  that  it  is  there.  In 
The  NitK^lycerine  Case'  "a  firm  of  express-carriers  received  and 
transported  from  New  York  to  San  Francisco  a  package  of  nitro- 
glycerine, a  substance  then  little  known,  in  ignorance  of  the  name 
and  character  of  its  contents,  and  without  negligence.  The  package 
» CJh.  XV, Div.  n.  «Seej421.  »16WalL624. 
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having  leaked  on  the  voyage,  when  it  was  received  at  the  carrier'a 
warehouse  at  San  Francisco,  an  agent  and  a  servant  of  theirs, 
together  with  a  representative  of  the  steamship  company  which  had 
transported  it  for  them,  proceeded  in  the  usaal  manner,  and  in  ignor- 
ance of  the  character  of  its  contents,  to  open  it  for  the  purpose  of 
ascertaining  the  cause  of  the  leakage.  While  they  were  doing  Ihis, 
it  exploded,"  and  damaged  the  property  of  the  plaintiff.  It  ww 
held  that  the  defendants  were  not  liable  for  the  damage — except  for 
a  portion  of  it  on  grounds  that  do  not  concern  us  here.  They  were 
not  bound  to  know  the  contents  of  the  package  committed  to  their 
charge,  and  there  was  no  presumption  of  law  that  they  did 
know ;  and  in  the  absence  of  such  knowledge  that  they  were  guilty 
of  no  breach  of  duty.^ 

Some  things  are  always  noxious,  and  every  one  is  presumed  to 
know  their  nature.  Others  are  usually  harmless,  and  then  the 
scienter  must  be  proved  as  above  ;  though  probably  this  is  not  neces- 
sary in  the  case  of  things  which  always  have  a  tendency  to  become 
noxious,  as  by  getting  out  of  repair.  Here  the  possessor  must  find 
out  at  his  peril  whether  the  thing  has  become  a  noxious  thing 
or  not.^ 

In  regard  to  animals  it  may  be  said  generally,  without  spending 
time  on  familiar  details,  that  every  one  who  may  come  under  these 
duties  in  r^ard  to  them  is  conclusively  presumed  to  know  of  sudi 
characteristics  as  make  their  species  generally  noxious,  but  not  thor 
individual  idiosyncracies' — ^the  disposition  not  the  mere  ability  to 
do  harm  being  what  makes  animals  noxious.  All  animals  /era 
naturce  may  be  presumed  naturally  inclined  to  bite,  scratch,  kick, 
or  use  whatever  weapons  of  oflfense  nature  has  armed  th^n  with, 
and  all  the  krger  sorts  to  attack  men.  Domestic  animals  are  not 
supposed  to  have  such  propensities,  but  proof  of  the  sdenier  is 
required ;  though  this  rule  has  perhaps  been  applied  in  too  thorough- 
going a  manner.^  But  they  are  all  naturally  prone  to  escape  firom 
control,  enter  on  .land  and  do  damage  there ;  and  if  such  animals  in 
the  course  of  so  trespassing  also  do  damage  of  a  kind  that  by  itself 

^See  also  Boeton  &  Albany  R.  R.  Co.  v.  Shanly,  107  Mass.  56S;  Gunejf. 
Shanly,  107  Maas.  56S. 

'  Tarry  v.  Ashton,  p.  440,  note  1 ;  Firth  v.  Bowling  Iron  Ck>.  p.  440,  note  7. 

'  May  V.  Bardett ;  Cox  v,  Burbidge,  p.  440,  note  6 ;  Van  Leuven  v.  Lyke,  1  N.  Y. 
515. 

« Smith  v.  Cook,  45  L.  J.  Q.  B.  122. 
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woald  not  give  a  cause  of  action  without  proof  of  the  acierUery  such 
latter  damage  may  probably  be  recovered  for  without  such  proof.^ 
Here  as  in  other  cases-  the  rule  may  be  properly  applied  that  one 
who  deals  wrongftilly  with  a  thing  must  be  taken  to  know  its 
nature.*  When  a  person  puts  a  noxious  thing  into  the  possession 
of  another  to  hold  under  him,  he  may  come  under  a  duty  on  various 
grounds  to  give  the  latter  notice  of  the  dangerous  nature  of  the  thing 
80  &r  as  he  is  aware  of  it.  When  this  is  so,  it  has  been  said  that 
the  poss^sor  is  charged  as  to  third  persons  with  the  notice  that  thus 
ought  to  have  been  given  him,  at  least  if  the  noxious  thing  is  an 
animal;'  but  in  regard  to  other  noxious  things  the  contrary  has 
been  held.^ 

A  person  is  not  necessarily  in  voluntary  possession  of  a  thing 
because  he  is  in  such  possession  of  the  place  where  it  is,  for  instance, 
one  who  has  vainly  tried  to  drive  a  strange  animal  off  of  his 
premises.^  But  one  may  be  voluntarily  in  possession  of  a  thing  of 
whose  existence  in  the  place  where  it  is  he  is  ignorant.  Thas  in 
Humphrey  v.  Ck>usins*  a  drain  which  received  filth  from  the  defend- 
ant's premises  ran  thence  under  an  adjoining  building  and  then  back 
on  to  the  defendant's  land  again.  The  defendant  did  not  know  of 
the  return,  yet  he  was  held  liable  for  the  escape  on  to  the  plaintiff's 
premises  of  filth  collected  in  this  last  part  of  the  drain. 

I  441.  Duty  of  a  Possessor  to  Use  Care.  The  possessor  or 
detentor  of  a  noxious  thing  must  use  reasonable  care  to  prevent  it 
irom  causing  any  violation  of  another's  right  of  bodily  security, 
property  or  potestaa  the  tendency  to  produce  which  makes  it  a 
noxious  thing.  This  includes  a  duty  to  use  such  care  to  find  out 
whether  it  is  noxious ;  though  if  there  is  no  reason  to  suspect  it  to 
be  such  in  any  given  case,  no  care  at  all  to  find  out  may  be  called 
for  under  this  duty. 

Thus  if  a  sheriff  in  the  course  of  his  official  duty  were  obliged  to 
levy  on  and  take  into  his  possession  a  noxious  thing,  although  he 
would  not  come  under  the  strict  peremptory  duty  in  §  439,  because 

^  1  Thomp.  Negl.  209 ;  Van  Leuyen  v,  liyke,  p.  442,  note  3 ;  Bamum  v.  Vandusen, 
16Goiiil200;  Lyons  v,  Merrick,  105  Mass.  71;  Barnes  v.  Chapin,  4  Allen  444; 
Anderson  v.  Buckton,  1  Stra.  192. 

'See  {  201.  ' Shear.  &  Bedf.  {  195. 

*8ee  cases  in  note  3,  p.  441,  and  note  1,  p.  442. 

^Smhh  V.  Gt.  East.  By.  Co.  L.  B.  2  G.  P.  4;  S.  C,  36  L.  J.  C.  P.  22. 

*Page  440,  note  2. 
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his  possession  is  not  voluntary,  yet  he  would  be  bound  to  use  rea- 
sonable care  to  prevent  it  from  doing  mischief.  Or  if  the  small-poz 
should  break  out  in  a  family,  the  head  of  the  fiunily,  who  does  not 
voluntarily  harbor  the  contagion  on  his  premiees  even  though  he 
thinks  best  in  the  due  performance  of  his  duties  towards  his 
dependents  to  keep  the  patient  in  the  house  instead  of  sending  him 
to  a  hospital,  would  be  bound  to  use  reasonable  care  to  prevent  the 
contagion  from  spreading  to  his  neighbors,  but  would  not  be  liable  if 
they  took  the  disease  without  his  fiiult. 

If  damage  is  done  by  a  noxious  thing  in  such  circomstances  thut 
it  may  have  been  due  to  a  want  of  due  care  on  the  part  of  the  person 
subject  to  the  duty,  the  authorities  are  not  entirely  harmonious  as  to 
whether,  and  if  so  on  what  conditions,  it  is  prima  fade  presumed  a5 
matter  of  law  to  have  been  so  caused.^ 

C— DUTIES  AS  TO  NUISANCES. 

§  442.  General  Duties  Not  to  Make  Nuisanoes.  A  person  must 
not  do  any  act  with  the  intention  of  causing  the  existence  or  ood- 
tinuance  of  anything  or  condition  of  things  which  is  in  fact  a 
nuisance,  nor  any  act  which  is,  or  which  would  be  if  he  knew  that 
the  thing  or  condition  of  things  would  be  a  nuisance,  unreasonable 
from  its  tendency  to  cause  the  existence  or  continuance  of  sudi  a 
thing  or  condition  of  things.  In  this  and  all  the  other  duties  as  to 
nuisances  the  harm  threatened  by  the  nuisance  must  be  such  as  if 
done  would  amount  to  a  violation  of  the  right  of  bodily  security, 
property  or  potedas  of  some  other  person. 

Of  acts  violative  of  this  duty  it  does  not  seem  necessary  to  give 
any  examples.  But  it  can  only  be  broken  by  acts.  If  a  third 
person  enter  upon  A's  land  and  place  an  obstruction  in  a  stream 
there,  which  obstruction  causes  a  diversion  of  the  water  to  the  injury 
of  a  riparian  proprietor  below,  and  A  does  no  act  to  maintain  it,  he 
is  not  guilty  of  a  breach  of  the  above  duty  by  refusing  to  take  it 
away.^ 

Perhaps  if  a  person  derives  a  benefit  from  the  continuance  of  a 
nuisance,  or  actively  takes  a  benefit  from  it,  or  derives  a  benefit  from 
it  in  any  way  and  refuses  to  remove  it  on  request  of  a  person  damni* 

^  See  1  Thomp.  NegL  153,  247,  277 ;  2  Ibid.  1220, 1227,  el  9eq^  where  manj  cases 
are  cited. 

*  Saxby  v.  Manchester,  Sheffield  &  Lincolnshire  Bj.  Co.  dS  L.  J.  C.  P.  Id3;  & 
C,  L.  B.  4  C.  P.  198. 
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fied  by  it,  this  may  raise  a  presttrnption,  prima  fade  or  conclusive, 
that  some  act  of  his  has  been  instrumental  in  creating  or  con- 
tinuing it.^ 

§  443.  Duties  not  to  Let  Things  Become  Knisanoes.  A  person 
in  possession  or  detention  of  a  thing  must  use  reasonable  care  not  to 
lei  it  become  a  nuisance. 

Thus  the  possessor  of  a  house  must  use  reasonable  care  to  keep  it 
in  such  repair  that  it  shall  not  become  a  nuisance,  but  not  necessarily 
in  "good  and  substantial  repair."*  If  A  wrongfully  enters  upon 
B's  land  and  attaches  a  wire  to  B's  diimney,  and  by  the  continual 
pulling  of  the  wire  the  chimney  is  weakened  and  finally  falls  into 
the  highway  and  injures  C,  B  is  liable  to  C  if  by  the  use  of  reason- 
able care  he  could  have  known  that  his  chimney  was  getting  into  an 
unsafe  condition.' 

§  444.  Duties  to  Abate  Kuisanoes  Immediately.  A  person  who 
by  any  wrongful  conduct  has  caused  the  existence  of  a  nuisance 
must  abate  it  at  once. 

For  example,  if  a  man  in  violation  of  a  city  ordinance  hangs  a 
heavy  sign  over  a  street  so  &stened  as  to  be  perfectly  secure  in  ordi- 
nary weather,  and  while  it  is  hanging  there  an  extraordinary  gale 
occurs  during  which  the  &stenings  are  not  sufficient,  so  that  the 
sign  is  dangerous  from  its  tendency  to  fall,  he  comes  under  the  same 
liatnlity  as  if  he  had  placed  it  there  with  such  insufficient  fastenings 
daring  the  gale.^  Since  he  has  unlawfully  placed  it  there,  his  duty 
to  abate  at  once  arises  as  soon  as  it  becomes  from  any  cause  a  nui- 
sance. 

I  suppose  however  that  conduct  which  is  unlawful  merely  as  being 
a  breach  of  an  obligation  would  not  bring  the  case  within  the  scope 
of  this  duty. 

§  445.  Duties  to  Abate  Kuisances  Within  a  Reasonable  Time. 
A  person  in  possession  or  detention  of  a  nuisance  which  he  believes 
or  ought  to  believe  to  be  such  must  abate  it  as  soon  as  he  reasonably 
can. 

Thus  if  a  person  has  a  heavy  lamp  suspended  over  his  door  and 
overhanging  the  highway  and  knows  it  to  be  out  of  order  and 
nnsafe,  and  he  employs  a  competent  person  to  repair  it  who  however 

'Seep.  444,  note  2. 

'  Chaantler  v.  Bobinson,  19  L.  J.  Ex.  170 ;  S.  C,  4  Ex.  163. 

'  Gray  v.  Boston  Gaslight  Co.  114  Mass.  149. 

*  Salisbury  v.  Herchenroder,  106  Mass.  458. 
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does  the  work  negligently^  so  that  the  lamp  continues  to  be  a  nui- 
sanoe^  the  employer  is  guilty  of  a  breach  of  duty  by  its  contma- 
ance.^  But  if  one  has  a  wall  on  his  premises  and  causes  it  to  be 
examined  by  competent  persons  who  do  their  work  carefiilly  and 
report  that  it  is  safe,  he  is  not  guilty  of  any  breach  of  duty  in  let- 
ting the  wall  stand  without  making  repairs  though  it  be  in  fiict  so 
unsafe  as  to  be  a  nuisance,  provided  it  did  not  become  so  through 
any  fault  of  his.' 

If  a  person  has  lawfully  a  coal-hole  in  the  sidewalk  of  a  high- 
way and  a  trespasser  removes  the  lid,  thus  making  the  hole  a  nui- 
sance, the  former  Ls  not  liable  till  he  has  had  a  reasonable  opportu- 
nity to  learn  of  the  removal  and  to  replace  the  lid.' 

§446.  Duties  to  Prevent  Nuisances  From  Doing  Harm.  A 
person  who  has  made  or  actively  continued  a  nuisance  or  who  is  in 
possession  or  detention  of  one,  and  who  is  exempted  from  the  duty 
to  abate  it,  must  use  reasonable  care  to  prevent  it  from  doing  the 
kind  of  harm  the  tendency  to  do  which  makes  it  a  nuisance. 

Thus  a  water  company  authorized  to  make  an  excavation  in  a 
street  to  lay  pipes  must  use  reasonable  care  to  keep  it  properly 
guarded  and  lighted  or  to  take  such  other  precautions  as  may  be 
necessary  to  prevent  persons  and  things  passing  in  the  street  from 
being  injured  by  it.* 

§  447.  Persons  Subjeot  to  Duties  Similar  to  those  of  Posses- 
Bors.  The  following  persons  are  subject  to  duties  similar  to  those 
of  the  possessors  of  nuisances.  In  this  section  I  shall  use  the  word 
possession  to  include  detention. 

One  who  puts  into  the  possession  of  another  a  thing  which  at  the 
time  is  actually  a  nuisance,^  or  which  will  cause  a  nuisance  if  used 
as  he  believes  or  ought  to  believe  that  it  will  be  used  or  as  it  is 
ordinarily  used — unless  perhaps  he  reasonably  believes  that  it  will 
not  be  used  in  the  ordinary  manner — ^provided  he  believes  or  ought 

*  Tarry  v,  Ashton,  p.  440,  note  1. 

*  ScheU  V.  Second  Nat.  Bank,  14  Minn.  48. 

'  Harrison  v.  Collins,  5  Reporter  760  (Sap.  Ct.  of  Penn.)  See  also  Gray  v,  Boston 
Gaslight  Go.  p.  445,  note  3. 

*  Water  Co.  r.  Ware,  16  Wall.  666. 

*  Clancy  v,  Byrne,  56  N.  Y.  129;  S.  C,  15  Am.  Rep.  391 ;  Swords  «.  Edgar,  69 
N.  Y.  28 ;  S.  C,  17  Am.  Rep.  295;  House  v,  Metcal^  27  Conn.  631;  Helwig  r. 
Jordan,  53  Ind.  21 ;  Rich  v,  Basterfield,  16  L.  J.  C.  P.  273 ;  Todd  ».  Flight,  30 
L.  J.  C.  P.  21 ;  S.  C,  9  C.  B.  N.  S.  377;  Wood  Nuis.  }  271. 
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to  believe  that  it  will  cause  a  nuisance  if  so  used,^  and  at  the  same 
time  reserves  to  himself  a  reversionary  right  in  the  thing  which 
includes  a  right  of  future  possession  or  reserves  rent  for  the  use  of 
the  things  ^  or  receives  a  benefit  from  its  use  in  the  way  that  makes 
a  nuisance,'  or  perhaps  parts  with  it  entirely  but  warrants  the  con- 
tinuance of  the  nuisance.^ 

One  who  succeeds  to  the  condition  of  another  who  is  subject  to 
duties  as  above  stated  assumes  the  same  duties.^  So  also  does  one 
who  has  the  right  and  power  to  put  an  end  to  the  possession  of  a 
person  who  is  not  performing  his  duties  as  possessor,  and  who 
knows  or  ought  to  know  of  the  non-performance,  but  omits  to  do  so, 
as  where  a  tenant  at  will  maintains  a  nuisance  on  the  premises  and 
the  landlord  knowing  of  it  does  not  expel  him,  and  still  more  where 
the  landlord  renews  the  lease  of  an  offending  tenant/ 

It  has  been  held  in  several  cases  that  if  a  landlord  contracts  with 
his  tenant  to  repair  he  is  therefore  liable  to  strangers  for  a  nuisance 
caused  by  want  of  repair.'  •  But  this  seems  contrary  to  principle, 
since  the  landlord's  duty  to  repair  is  a  mere  obligation  not  owed  to 
any  one  but  the  tenant ;  and  it  has  been  disapproved,^  and  the  con- 
trary has  been  decided.* 

D^EXCEPTIONS   TO   DUTIES   AS  TO   NUISANCES   AND   NOXIOUS 

THINGS. 

§  448.  American  Law  as  to  Koxious  Things.  In  many  of  the 
States  of  the  Union  the  peremptory  duties  as  to  noxious  things 
mentioned  in  §  439  do  not  exist  at  all,  except  as  to  some  trespasses 
by  animals,  the  duty  being  only  to  use  reasonable  care  as  in  §  441. 
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^  Cases  in  note  5,  p.  446 ;  also  Fisher  v.  Thirkill,  21  Mich.  1 ;  S.  C,  4  Am.  Bep.  422  ; 
Fish  r.  Dodge,  4  Denio  311 ;  King  v,  Pedley,  3  L.  J.  M.  C.  119 ;  S.  C,  1  Ad.  &  E. 
92i;  Harris  v.  James,  45  L.  J.  C.  L.  545;  Larue  v.  Farren  Hotel  Co.  116  Mass.  67. 

'Cises  in  notes  5,  p.  446,  and  1,  supra, 

'Hanse  v.  Cowing,  1  Lans.  288 ;  and  cases  in  notes  5,  p.  446,  and  1,  suprcu 

^Helwig  V.  Jordan,  p.  446,  note  5. 

*  Irvine  v.  Wood,  51 N.  Y.  224;  10  Am.  Rep.  603 ;  Add.  Torts  165 ;  King  v.  Pedley, 
note  1,  tupra. 

'King  V.  Pedley,  note  1,  supra;  Gandy  v.  Jubber,  33  L.  J.  Q.  B.  151 ;  S.  C,  5  B. 
dS.485. 

*  Benson  v.  Snarez,  43  Barb.  408;  Shear.  &  Bedf.  {502. 

*  Clancy  v.  Byrne,  p.  446,  note  5. 
*Biurdick  v.  Cheadle,  26  Ohio  St.  393. 

^  Shear.  &  Bedf.  H  185-187;  1  Thomp.  Negl.  96;  Holmes  156;  Losee  v. 
Buchanan,  51 N.  Y.  476 ;  S.  C,  10  Am.  Bep.  623 ;  Cahill  v.  Eastman,  p.  440,  note  7. 
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Moreover  even  where  the  strict  duty  is  admitted,  there  are  some- 
times found  dicta  to  the  efiect  that  the  ground  of  liability  is 
presumed  negligence.^  This  is  objectionable  as  introducing  a  useless 
fiction ;  since  the  &cts  from  which  n^ligence  is  to  be  presamed 
must  still  be  defined  independently,  and  when  this  is  done  it  is  just 
as  easy  and  more  simple  to  describe  the  duty  as  arising  immediatdy 
from  them  without  interposing  any  presumption  of  n^ligenoe. 

§449.  Dealing  with  a  Noxious  Thing  to  Prevent  Harm.  I 
suppose  that  the  strict  duties  in  §  439  would  not  arise  in  so  &r  as 
the  dealing  with  the  noxious  thing  or  the  possession  of  it,  though 
voluntary,  was  by  way  of  taking  reasonable  and  lawful  measures  of 
precaution  to  prevent  it  from  doing  harm  or  of  getting  redress  for 
injuries  already  done  by  it.  A  person  who  as  an  act  of  charity  re- 
ceived into  his  house  a  person  sick  with  a  contagious  disease,  a 
farmer  one  of  whose  cattle  fell  ill  with  such  a  disease  and  who  kqrt 
it  upon  his  premises  trying  to  cure  it,  or  a  person  who  should  distrain 
an  animal  damage  feasant  and  put  it  into  the  pound,  would  not,  I 
think,  come  under  any  more  stringent  duty  about  the  dangerous 
thing  than  to  use  reasonable  care. 

§  450.  Special  Permission  to  Use  Noxious  Things.  If  a  person 
has  a  special  permission  from  the  party  to  whom  the  duty  would  be 
owed  or  from  anyone  capable  as  against  the  latter  of  giving  it,  to  keep, 
use  or  bring  into  a  place  a  noxious  thing,  he  does  not  by  doing  so 
become  liable  to  the  strict  duties  in  §  439  in  r^ard  to  it.  That  is, 
even  when  the  keeping,  using  or  bringing  would  be  absolutely 
unlawful  but  for  the  permission,  the  permission  not  only  does  away 
with  that  unlawfulness  but  has  the  further  effect  of  exempting  the 
person  from  the  duties  in  question. 

For  example,  a  railroad  company  authorized  by  statute  to  use 
locomotives  on  its  road,  is  bound  only  to  use  them  with  reasonable 
care,  and  is  not  responsible  for  damage  which  is  caused  by  than 
in  spite  of  such  care.  This  was  decided  in  Vaughan  r.  Taff  Vale 
Ry.  Co.,*  which  has  been  often  followed  since.' 

§451.  Trespasses  by  Small  Animals.  There  seems  to  be  no 
perfect  duty  to  prevent  or  to  use  any  care  to  prevent  small  animals 
which  are  usually  permitted  to  go  at  large,  such  as  dogs  and  cats, 

1 1  Thomp.  Negl.  201. 
» 28  L.  J.  Ex.  41 ;  S.  C,  3  H.  &  N.  743. 

*  1  Thomp.  Negl.  152 ;  Wood  Nuis.  f  284 ;  St.  Peter  v.  Denison,  17  Am.  Bep. 
258,  Editor^B  note. 
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firom  merely  entering  upon  premises/  though  for  any  harm  that 
they  do  there  there  is  a  liability.  Probably  also  a  duty  as  to  mere 
entry  oould  be  imposed  by  a  request  not  to  permit  them  to  enter. 

§  452.  Duties  as  to  Fire.  Although  fire  is  a  noxious  thing  and 
the  duties  above  stated  would  by  their  terms  apply  to  it^  yet,  proba- 
bly because  of  the  necessity  that  every  one  is  under  to  keep  and 
use  fire,  the  strict  duties  have  been  somewhat  relaxed.  The  law  on 
this  subject  is  largely  statutory  and  is  different  in  different  jurisdio- 
tionSySo  that  it  is  not  worth  while  to  go  into  it  here  in  detail.' 

§453.  Innocent  Possession  of  Nuisanoes.  If  a  nuisance  is 
placed  in  a  person's  possession  or  detention  without  his  consent  and 
by  the  wrongfiil  conduct  of  another,  and  the  former  does  no  act  to 
maintain  or  use  the  nuisance,  he  is  not  under  any  duty  as  to  it  except 
to  such  persons  as  request  him  to  abate  it  or  to  prevent  it  from  doing 
harm,  and  not  even  to  them  if  he  gives  them  permission  to  do  such 
acts  or  have  them  done  as  are  necessary  to  abate  it  or  prevent  it 
from  doing  harm.  Thus  where  a  wroi^-^loer  placed  an  obstruction 
m  a  stream  upon  the  defendants'  land  and  thus  diverted  it  to  the 
plainti£b'  injury,  and  the  plaintiff  requested  the  defendants  to  remove 
it,  which  they  refused  to  do  but  gave  permission  to  the  plain- 
tiffs to  enter  and  do,  it  was  held  that  the  defendants  were  not  liable 
for  damage  caused  by  it.'  But  this  does  not  seem  to  apply  where  a 
thing  in  a  person's  possession  or  detention  and  which  he  ought  to 
use  care  to  keep  from  becoming  a  nuisance  is  wrongfiiUy  meddled 
with  by  another  and  put  into  a  dangerous  condition  of  disrepair.^ 

If  a  person  lawfully  takes  possession  or  detention  of  a  thing 
which  is  already  a  nuisance,  but  which  is  of  such  a  nature  that  it 
might  not  be  and  he  reasonably  believes  that  it  is  not,  or  if  it  is  pos- 
sible that  a  right  to  maintain  such  a  nuisance  might  have  been 
acquired  by  him  with  the  possession  or  detention  or  as  a  part  of  the 
right  under  which  he  takes  possession  or  detention  and  he  rea- 
sonably believes  that  he  has  so  acquired  such  a  right,  he  is  not  guilty 
of  a  breach  of  duty  in  not  abating  it,  in  using  it,  or  even  in  actively 
maintaining  it,  provided  he  does  not  make  it  more  of  a  nuisance  than 

n  Thomp.  Negl.  219;  Read  v.  Edwards,  84  L.  J.  C.  P.  31 ;  8.  C,  17  C.  B.  N.  8. 
245. 

'See  1  Thomp.  Negl.  Ch.  II. 

'  SaxVy  V,  Manchester,  8heffield  &  Lincolnshire  By.  Co.  38  L.  J.  C.  P.  153 ;  a 
C^  L.  B.  4  C.  P.  198.  See  also  Jones  v.  WiUiams,  12  L.  J.  Ex.  249;  8.  C,  11 
)L^W.176. 

*  Graj  9.  Boston  Gaslight  Ck>.  p.  445,  note  3. 
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it  was  before,  until  sach  belief  oeases  or  he  has  been  requested  to 
abate  it  bj  some  one  whose  rights  are  violated  or  endangoed 
by  it,  and  until  he  has  had  a  reasonable  opportonitj  thereafter  to 
abate  it. 

Thus  the  purchaser  of  a  mill-site  on  which  a  dam  has  been  wrong- 
fully raised,  who  in  good  &ith  and  reasonably  believing  that  he  has 
a  right  to  do  so  maintains  the  dam  and  keeps  the  water  at  its  former 
height,  is  not  liable  until  he  becomes  aware  that  he  has  no  right 
or  has  been  requested  by  some  one  damaged  by  the  setting  back  of 
the  water  to  remove  it.* 

The  same  principle  seems  to  apply  although  the  thing  is  not  itself 
a  nuisance  but  a  nuisance  is  created  in  the  course  of  its  use,  provided 
the  thing  has  been  specially  adapted  to  or  is  naturally  specially  fit  ftr 
such  use  and  the  party  merely  continues  a  course  or  mode  of  usiiig 
that  had  been  b^un  before  he  got  possession  or  detention.  In  Slight 
V.  Gutzlaff,'  for  example,  the  defendant  took  lawful  possession  of  a 
lime  kiln,  which  was  not  per  se  a  nuisance,  but  became  such  when 
lime  was  burned  in  it,  and  continued  the  business  of  burning  lime 
which  had  been  carried  on  there  before  he  took  it.  It  was  held, 
following  Johnson  v.  Lewis,'  that  he  was  not  liable  until  notice  had 
been  given  him  to  abate  the  nuisance.  However  in  this  case  the 
<court  seems  to  have  r^arded  the  kiln  itself  as  a  nuisance,  or  at  least 
ithat  each  successive  burning  of  lime  in  it  did  not  constitute  a  crea- 
•tion  of  a  fresh  nuisance,  a  view  which  is  opposed  to  principles  here- 
itofore  laid  down.* 

§  454.  Bestoring  a  Former  Condition  of  Things.  Merely  undoing 
what  the  actor  or  his  predecessors  in  title  have  done,  is  not  a  breach 
.of  duty,  even  though  others  have  adapted  themselves  to  the  changed 
(Condition  of  things  so  that  they  will  suffer  damage  from  a  returo  to 
ithe  former  condition,  unless  they  have  gained  easements  which 
require  the  new  state  of  things  to  continue. 

Thus  where  a  canal  company  under  a  statutory  authority  had 
diverted  a  brook  to  feed  their  canal,  and  afterwarrls  a  railway  oom- 
jpany  bought  the  canal  with  power  to  fill  it  up  and  returned  the 
Jbrook  to  its  old  channel,  which  however  had  in  the  meantime  become 
rsilted  up  so  that  it  could  not  carry  off  the  water,  and  the  plaintiff's 
land  was  in  consequence  flooded,  it  was  held  that  the  railway  com- 
pany had  a  right  to  do  as  they  did,  the  plaintiff  having  no  ease- 

1  Johnson  v.  Lewis,  13  Conn.  303.  *  35  Wis.  675 ;  S.  C^  17  Am.  Bep.  47«. 

*  Note  1,  st^yro.  «See2437. 
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ment.^  Also  if  one  cuts  an  artificial  channel  by  which  water  is 
drawn  away  and  prevented  from  running  into  another's  mine,  he 
may  fill  it  up  again  even  though  the  mine  is  thereby  flooded.' 

Whether  one  may  restore  a  past  condition  of  things  from  which 
the  change  was  made  by  one  who  was  not  his  predecessor  in  title,  so 
that  the  title  under  which  he  holds  b^an  after  the  change  was 
made,  as  for  example,  if  the  railway  company  above  mentioned  had 
come  in  not  as  successors  to  the  canal  company  but  as  purchasers 
under /I  judicial  sale  in  some  sort  of  proceedings  in  rem  against  the 
last  named  company  under  which  they  got  a  new  title,  or  had 
acquired  the  land  by  adverse  possession,  I  do  not  feel  able  to  say. 

§  455.  Uability  of  Servants  and  Employees.  If  it  be  true  that 
persons  who  are  employed  to  do  worl(  on  things,  which  work  the 
employer  has  no  right  to  have  done  because  of  want  of  right  in  the 
diing,  who  do  the  work  in  good  faith  supposing  that  the  employer 
has  a  right,  are  exempt  from  liability  to  the  proprietor  of  the  thing 
for  damage  thereby  done  to  it,  as  was  explained  in  §  432,  probably 
the  same  rule  would  apply  to  persons  who  are  employed  to  bring  a 
noxious  thing  into  a  place  or  to  do  work  which  causes  the  existence 
of  a  condition  of  things  which  is  an  ill^al  nuisance  because  of  the 
want  of  right  in  their  employer.  For  example,  if  A  builds  a  house 
on  his  own  knd  which  interferes  with  B's  easement  or  digs  irrigating 
ditches  on  his  land  which  divert  the  water  of  a  stream  to  the  injury 
of  B  a  riparian  proprietor  below,  perhaps  the  workmen  employed 
on  the  house  or  in  digging  the  ditches,  if  they  acted  in  good  &ith 
and  reasonably  supposed  that  A  had  the  right  to  do  the  acts, 
are  not  liable  to  B.     But  the  contrary  has  been  held.' 

§  456.  No  Duty  to  Feraona  Invited  or  Licensed.  No  duties  as 
to  noxious  things  or  nuisances  are  owed  for  the  protection  of  persons 
or  things  unless  they  are  where  they  are  by  virtue  of  a  protected 
right  against  the  person  subject  to  the  duty.  In  many  of  the  cases 
falling  under  this  section  there  may  be  a  duty  to  give  notice;  which 
duty  has  been  already  stated  and  in  connection  with  it  some  examples 
given  that  will  also  serve  to  illustrate  this  section.^ 

^Mason  v.  Shrewsbury  &  Hereford  By.  Co.  40  L.  J.  Q.  B.  293;  S.  C,  L.  B.  6  Q. 
R678. 

*Lomaz  v.  Stott,  39 L.  J.  Ch.  834. 

'Loeee  v.  Buchanan,  51  N.  Y.  476 ;  8.  C,  10  Am.  Bep.  623 ;  Bex  v.  Stephens,  L. 
B.  1  Q.  B  701;  Bex  v.  Medley,  6  C.  A  P.  292;  Wood  Nuis.  {  S22. 

*See{414. 
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§  457.  Exceptions  in  Favor  of  Persons  not  in  ControL  There 
is  a  group  of  exceptions  to  the  class  of  duties  which  we  are  now 
considering  founded  on  the  fact  that  the  party  has  not  such  control 
of  the  thing  as  is  necessary  for  their  performance  or  has  no  right  to 
do  the  necessary  acts.  Thus  if  a  man  covers  in  a  brook  upon  his 
land  and  turns  it  into  a  sewer,  and  the  city  authorities  afterwards 
appropriate  it  as  a  public  sewer  and  assume  control  of  it,  the  land 
owner  is  no  longer  responsible  for  its  condition,  although  he  remains 
in  possession.^  So  one  who  sells  gunpowder  and  delivers  it  at  a 
certain  place  in  pursuance  of  his  contract,  and  there  parts  with  the 
control  of  it,  doubtless  cannot  be  charged  with  any  duty  on  the 
mere  ground  that  he  has  brought  the  noxious  thing  into  that  pbice. 
And  it  has  been  laid  down  Jbroadly  that  although  one  may  be  re- 
sponsible as  a  continuing  wrong-doer  for  permitting  a  nuisance  to 
remain  on  his  land,  yet  this  will  only  be  so  when  he  has  a  right  to 
put  an  end  to  it.'  Still  it  is  not  always  that  such  &cts  absolve  the 
party  from  liability.  For  instance,  in  Thompson  v.  Gibson'  the 
defendants  erected  a  buildii^  on  the  land  of  a  corporation,  with  the 
latter's  consent,  which  building  was  a  nuisance  as  interfering  with 
the  exercise  of  an  easement  which  a  third  person  had  in  the  land. 
The  holder  of  the  easement  assigned  it  to  the  plaintiff,  who  was 
allowed  to  maintain  a  suit  against  the  defendants  for  continuing  the 
nuisance,  although  it  appeared  that  the  defendants  had  no  legal  li^t 
to  abate  it.  It  was  laid  down  by  the  court  in  strong  terms  that  no 
limit  could  be  assigned  to  the  continuance  of  the  responsibility 
except  that  of  the  continuance  of  the  injury.  This  is  a  pretty 
severe  rule,  and  perhaps  would  not  be  applied  to  one  who  merely 
puts  unlawfully  a  noxious  thing,  not  a  nuisance,  into  a  place  where 
it  comes  under  the  control  of  some  one  else.  And  even  in  the  case 
of  nuisances  perhaps  the  party  would  be  excused  if  he  had  applied 
to  the  proper  person  for  permission  to  abate  it  and  had  been  refbsed. 
So  although  a  tenant  of  a  building  may  not  be  liable  to  third  per- 
sons for  damage  from  a  nuisance  which  arises  from  the  position  or 
manner  of  construction  of  a  building,  these  being  matters  over 
which  he  has  no  control  and  for  which  the  landlord  would  usu- 
ally be  liable,*  yet  his  duty  to  third  persons  to  keep  the  tenement 
in  a  safe  condition  of  repair  would  not  probably  be  affected  by  the 

1  SeUick  V.  HaU,  47  Conn.  260. 

*  Kansas  Pac.  By.  Co.  v.  Mihlman,  17  Kan.  224 ;  Und.  Torts  396. 

» 10  L.  J.  Ex.  330;  S.  C,  7  M.  A  W.  456.  *8ee  |  447. 
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fiict  that  the  lease  provided  that  the  landlord  should  make  all  repairs^ 
and  that,  as  between  himself  and  the  landlord^  the  tenant  had  no 
right  to  do  so.  To  state  the  above  exceptions  fully  in  all  their 
details  would  require  more  space  than  the  plan  of  this  work  permits 
to  be  given  to  them.  The  above  brief  statement  of  their  existence 
and  general  character  will  suffice. 

§458.  Act  of  Gk>d  and  vis  Mc^or.  Closely  connected  with 
the  exceptions  in  the  preceding  section,  if  not  indeed  more  properly 
included  under  them,  are  those  cases  where  damage  from  a  noxious 
thing  or  from  a  nuisance  when  the  mere  existence  of  the  nuisance  is 
not  wTongfiil  happens  through  what  is  called  the  ^^  act  of  Grod''  or  vk 
mofCTy  when  the  person  who  would  otherwise  be  liable  is  excused. 
This  amounts  in  &ct  to  a  temporary  deprivation  of  control.  Thus 
where  the  defendant  had  an  artificial  lake  or  reservoir,  which  he 
would  ordinarily  have  been  bound  to  keep  at  his  peril  from  doing 
harm,  he  was  held  not  to  be  liable  for  damage  done  by  the  over- 
flow of  the  water  which  was  due  to  a  storm  of  extraordinary 
violence.^  A  similar  decision  was  made  in  a  case  where  rats  gnawed 
a  hole  in  a  cistern  and  let  the  water  escape.^  Nor  is  one  who  rides 
a  horse  responsible  for  damage  done  if  the  horse  runs  away  with 
him  and  he  cannot  control  him.'  But  if  he  could  by  any  reasonable 
efforts  r^ain  or  partially  keep  control  or  to  any  extent  prevent  the 
doing  of  the  harm,  he  ought  to  make  such  efforts,  and  he  ought  to 
guide  the  horse  as  well  as  he  can  to  prevent  him  from  doing  harm. 

§  459.  Beasonable  Exercise  of  One's  Own  Sights.  We  now 
oome  to  the  question  mentioned  in  §  438,  whether  there  are  any  ex- 
ceptions to  the  duties  in  regard  to  nuisances  depending  upon  the 
&ct  that  the  damage  caused  by  the  nuisance  is  not  very  serious  and 
the  other  circumstances  of  the  case  are  such  that  on  the  whole  it  is 
unreasonable  to  allow  the  nuisance  to  exist.  This  question  needs  to 
be  carefully  kept  distinct  from  the  other  questions  there  discussed 
in  connection  with  it  and  particularly  from  the  question  whether 
the  right  violated  or  threatened  or  alleged  to  be  violated  by  the 
nuisance  is  itself  subject  to  a  limitation  drawn  from  considerations 
of  reasonableness.     In  discussing  our  present  question  we  can  only 

^NicholB  V.  Manland,  44  L.  J.  Ex.  134;  8.  C,  L.  B.10  Ex.  256;  S.  C.  in  Ct 
of  App,  46  L.  J.  Ex.  174. 

'Gantain  v.  Tsjlor,  40  L.  J.  Ex.  129 ;  S.  C,  L.  B.  6  Ex.  217. 

'Brown  v.  Collins,  dS  N.  H.  442;  Holmee  «.  Mather,  44  L.  J.  Ex.  176;  8.  C,  L. 
B.  10  Ex.  261. 
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make  use  of  cases  where  the  right  cannot  depend  apon  any  snch 
considerations  or  where  the  damage  is  so  great  as  to  be  plainly  and 
unquestionably  a  violation  of  right^  so  that  the  conduct  can  only  be 
justified,  if  at  all,  assuming  that  the  thing  is  a  nuisance,  on  the  graond 
that  there  has  been  no  breach  of  duty.  We  may  b^n  with  Hole 
V.  Barlow.^  There  the  plaintiff  occupied  a  house  on  a  new  street 
Opposite  were  open  fields  the  property  of  the  defendant,  who  being 
about  to  build  upon  his  land  erected  clamps  close  to  the  road  and 
burned  bricks,  made  from  clay  taken  from  the  land,  from  May  to 
November.  The  court  at  the  trial  diarged  the  jury,  after  defining 
the  d^ree  of  annoyance  which  would  amount  to  a  nuisance  -^  c, 
the  extent  of  the  right, — ^that  a  person  is  not  responsible  for 
carrying  on  a  lawful  trade  in  a  convenient  and  proper  place,  even 
though  it  makes  the  enjoyment  of  life  and  property  uncomfortable. 
Otherwise  the  neighborhood  of  great  manu&cturing  towns  like  Bir- 
mingham and  Wolverhampton  would  be  full  of  persons  bringing 
actions  for  such  things.  A  temporary  nuisance  like  this,  to  get  rid 
of  clay  may  be  reasonable.  This  charge  was  held  correct.  The 
defendant,  though  not  strictly  carrying  on  a  trade,  came  under  the 
same  rule.  The  right  to  pure  air  is  subject  to  the  qualification  that 
necessities  may  arise  for  interfering  with  it  pro  bono  pubUoo.  What 
is  necessary  to  life  may  be  done  in  a  reasonable  and  proper  phioe. 
The  above  case  was  overruled  in  Bamford  v,  Tumley,*  whidi  was 
approved  and  followed  soon  afterwards  in  Cavey  v.  Ledbitter,*  both 
brick-burning  cases,  and  also  in  St.  Helen's  Smelting  Co.  t;.  Tipping.* 
In  the  first  of  these  cases  a  tract  of  land  was  sold  in  lots,  the  pros- 
pectus of  the  sale  stating  that  there  was  good  brick  clay  on  them. 
The  plaintiff's  predecessor  in  title  and  the  defendant  both  bought 
lots.  The  defendant  put  up  a  clamp  on  one  of  his  lots  as  &r  as 
possible  from  the  plaintiff's  for  the  sole  purpose  of  making  bri<^ 
out  of  the  clay  on  the  land  to  use  in  building  on  that  and  other  lots 
of  the  same  piece  owned  by  him,  and  burned  bricks  there.  In  an 
action  for  the  nuisance  arising  from  the  burning,  it  appearing  that 
the  annoyance  to  plaintiff  was  sufficiently  great  to  amount  to  a 
nuisance — i,  6.,  that  the  plaintiff's  right  was  violated — ^it  was  held 

>  27  L.  J.  C.  P.  207 ;  S.  C.,4  C.  B.  N.  S.334. 
«31  L.  J.  Q.  B.  286 ;  S.  C,  3  B.  &  8.  62. 
•32  L.  J.  C.  P.  104;  8.  C,  13  C.  B.  N.  8.  470. 

<  35  L.  J.  Q.  B.  66 ;  8.  C,  11  H.  L.  Cas.  642.     See  also  Stockport  Water  Worics  Co. 
r.  Potter,  31  L.  J.  Ex.  9 ;  8.  C,  3  H.  &  C.  300. 
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that  the  above  fiicts  ooold  oonstitute  no  excuse.  The  oourt  in  Hole 
V.  Barlow,  it  was  said,  was  nusled  by  an  ambiguity  in  the  word  con- 
venient It  does  not  mean  a  plaoe  convenient  for  carrying  on  the 
trade,  but  a  plaoe  where  a  nuisance  will  not  be  caused  to  another. 
Just  as  the  use  of  an  offensive  trade  is  a  public  nuisance  if  carried 
on  in  an  inconvenient  place — t.  e.,  a  plaoe  where  it  incommodes  many 
people, — ^so  it  is  a  private  nuisance  if  carried  on  in  an  inconvenient 
place-^.  €.,  a  place  where  it  incommodes  an  individual.  Accord** 
ing  to  Hole  r.  Barlow  a  person  would  be  without  remedy  even 
though  his  property  were  damaged  to  a  ruinous  extent  by  his 
neighbor's  trade,  if  the  jury  found  that  the  place  where  the  trade 
was  carried  on  was  a  convenient  plaoe  for  carrying  it  on.  The 
judge  below  charged  the  jury  that  the  defendant  was  not  liable  if 
this  was  a  reasonable  use  of  his  land.  This  was  wrong.  Suppose 
that  the  plaintiff  had  gained  an  additional  easement,  e.  ^.,  to  have  a 
greater  supply  than  usual  of  light  and  air.  The  defendant  could 
not  shut  this  off  and  defend  himself  by  the  plea  of  a  reasonable  use ' 
of  his  land.  It  would  make  no  difference  that  this  was  for  the  public 
benefit.  The  same  rule  has  been  laid  down  in  the  United  States. 
Thus  in  Robinson  v.  Baugh  ^  it  was  said  that  however  lawful  a 
business  may  be  in  itself  and  however  suitable  in  the  abstract  the 
location  may  be,  these  things  cannot  authorize  the  carrying  on  the 
business  in  a  way  which  directly,  palpably  and  substantially  damages 
the  property  of  others. 

In  all  of  these  cases  more  or  less  confusion  appears  between  the 
extent  of  the  right  and  that  of  the  duty ;  but  as  to  the  duty  they 
establish  two  points :  First,  that  the  mere  fact  that  the  offensive  trade 
is  carried  on  in  a  plaoe  and  manner  convenient  and  suitable  for  the 
trade  itself,  or  as  was  said  in  Robinson  v.  Baugh,  ^'  suitable  in  the 
abstract,"  is  no  excuse.  On  this  ground  Hole  v.  Barlow  was  prop- 
erly overruled,  *for  the  doctrine  of  that  case  goes  far  enough  to 
justify  an  interference  with  another's  property  'Ho  a  ruinous  extent." 
Secondly,  even  though  in  the  particular  instance  the  conduct  is 
reasonable  taking  into  account  also  the  extent  of  damage  to  the 
plaintiff  and  the  relative  situation  of  the  parties,  yet  it  may  still  be 
wrongful.  That  is,  the  simple  &ct  that  the  conduct  is  reasonable  is 
not  a  justification. 

Nevertheless  the  cases  cited  and  others  like  them  admit  that  there 

^31  Mich.  290.    See  also  Mulligan  v.  Eliaa,  12  Abb.  Pr.  K.  8.  259;  State  v. 
Karter,  35  Iowa  221. 
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are  some  limitations  on  or  exceptions  to  the  duty  founded  upon  con- 
siderations of  reasonableness.  In  Bamford  v.  Tumley^  Bnunwell, 
B.^  remarked^  and  without  doubt  quite  correctly,  that  such  aote  as 
burning  weeds,  emptying  cess-pools,  or  making  noise  in  doing 
repairs,  «  which  are  necessary  for  the  common  and  ordinary  oae  «m1 
occHipation  of  land  and  houses,  may  be  done  if  conveniently  done." 
As  to  ordinary  use  no  one  can  complain,  for  he  must  himself  do  the 
same  on  his  land.  It  is  give  and  take,  live  and  let  live.  But  never- 
theless these  acts,  usually  necessary  and  therefore  lawful,  are  wrong- 
ful on  the  ground  of  nuisance  if  done  maliciously.  This  last 
statement  is  of  the  utmost  importance,  because  it  shows  conclusively 
that  we  have  here  an  exception  to  the  duty,  not  a  limitation  on  the 
protected  right  nor  a  qualification  of  the  character  of  the  thing  as  a 
nuisance.  The  right  and  the  thing  considered  as  a  nuisance  are 
defined  entirely  without  reference  to  the  state  of  mind  or  the  conduct 
of  the  person  subject  to  the  duty.  Whatever  elements  oonstitate 
'^malice  "  in  any  given  case,  they  are  elements  which  pertain  oolj 
to  the  conduct  which  form  the  content  of  the  duty.  If  the  presence 
of  malice  makes  a  certain  dealing  with  a  thing  in  connection  widi 
harmful  consequence  to  the  persons  or  property  of  others  whidi  flow 
from  such  dealing  on  account  of  the  harmful  nature  of  the  thing  a 
civil  injury,  which  would  not  be  such  without  the  malice,  this  can 
only  be  because  the  consequences  are  in  themselves  violative  of  a 
right,  the  thing  is  a  nuisance  or  noxious  thing  and  the  duty  in  the 
given  case  is  one  not  to  conduct  one's  self  maliciously ;  and  the  ab- 
sence of  malice  would  change  the  l^al  result  only  because  there 
would  then  be  no  breach  of  duty.  The  nature  of  the  exception 
now  under  coasideration  will  be  considered  in  the  next  section. 

§  460.  The  Natural  Use  of  Things.  There  are  certain  uses  of 
things  whidb  are  designated  as  ^^  natural  and  ordinary "  uses  to 
which  a  certain  indulgence  is  given  in  the  matter  of  noxious  things 
and  nuisances.  All  the  cases  that  I  have  thus  fiur  found  are  of  the 
natural  and  ordinary  use  of  immovable  things.  The  instances 
where  similar  cases  could  occur  in  regard  to  the  use  of  movables 
apart  from  any  special  connection  with  inunovables  would  be  rare; 
and  I  do  not  feel  able  to  say  whether  the  doctrine  applies  to  them. 
The  question  what  uses  of  things  are  natural  and  ordinary  seems  to 
be  at  present  one  of  curial  fact  rather  than  of  law.  The  decisions 
on  this  question,  I  think,  have  not  as  yet  been  numerous  enough  to 
have  enabled  the  courts  to  work  out  fixed  rules  of  law,  and  per- 
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haps  it  will  never  be  possible  to  bring  the  whole  subject  under  such 
rules. 

I  shall  not  attempt  to  make  an  exact  and  complete  statement  of 
these  exceptions.  They  fall  into  two  general  groups.  The  first  is 
where  the  natural  and  ordinary  use  of  premises  causes  incidentally 
the  presence  there  of  noxious  things  or  nuisances  or  their  disposition 
in  a  more  harmful  manner  than  they  would  otherwise  have.  For 
example,  a  mine  owner  may  work  his  mine  up  to  its  very  extremity, 
although  by  so  doing  he  removes  the  barrier  that  prevents  the 
water  which  naturally  accumulates  in  the  mine  in  the  course  of  the 
working  from  running  down  into  his  neighbor's  mine ;  and  he  need 
not  do  anything  to  keep  it  from  so  running  down.^  So  where  the 
defendant  owned  a  sea  beach  behind  which  lay  land  on  a  lower 
level  belonging  to  another,  it  was  held  that  he  was  justified  in  using 
the  beach  in  a  way  which  the  court  thought  was  a  natural  and 
ordinary  use  although  the  efiect  was  to  cause  the  sea-water  to  flow 
over  the  beach  and  thence  on  to  the  land  behind  it.^  Here  too  may 
be  mentioned  the  ordinary  and  slight  annoyances  caused  to  others  in 
the  ordinary  use  of  dwelling  houses  mentioned  by  Bramwell,  B.,  in 
Bamford  v.  Tumley.' 

Secondly,  it  seems  that  a  person  may  even  deliberately  bring  a 
noxious  thing  upon  his  land  if  that  be  necessary  to  the  natural  use 
of  it  without  coming  under  any  stricter  duties  than  to  use  reason- 
able care.  Thus  anything  raised  up  above  the  surface  of  the  earth 
has  a  store  of  potential  energy  in  it  ready,  on  a  shock  of  sufficient 
violence  from  the  outside,  to  bring  it  down  oflen  with  terribly 
injarious  effects ;  so  that  it  would  be  difficult  to  frame  a  definition 
of  noxious  things  that  should  not  include  tall  chimneys,  flag-poles, 
heavy  signs  hung  against  the  walls  of  buildings  or,  in  fact,  the  build- 
ings themselves.  But  unless  buildings  are  so  unreasonably  dan- 
gerous as  to  amount  to  nuisances,  the  strict  duties  in  §  439  do  not 
apply  to  them,  nor  I  suppose,  to  chimneys  of  ordinary  height.  In 
Boss  V.  Fedden  ^  the  plaintiff  was  tenant  from  year  to  year  of  the 
basement  and  the  defendant  of  the  first  story  of  a  house.  Without 
any  &ult  of  the  defendant's  the  valve  of  a  water-closet  on  his  pre- 
mises gave  out  and  water  flowed  down  into  the  plaintiff's  premises, 

1  Smhh  V.  Eenrick,  18  L.  J.  C.  P.  172 ;  S.  C,  7  C.  B.  515 ;  Lomaz  v.  Stott»  39  L. 
J.Ch.834. 
*  Att7.-Oeii.  V.  Tomline,  48  L.  J.  Ch.  593.  *  See  {  459. 

Ml  L.  J.  Q.  B.  270 ;  8.  C,  L.  E.  7  Q.  B.  661. 
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for  which  the  salt  was  brought.  The  plaintiff  relied  on  Rylands  v. 
Fletcher.^  The  defendant  was  held  not  liable.  The  court  seined 
to  think  that,  at  least  as  between  these  parties  who  took  the  house 
with  the  water-pipes  in  it,  the  defendant's  having  and  using  the 
water  in  that  way  was  a  natural  use.  It  was  decided  in  a  case  that 
arose  in  India'  that  where  a  cultivator  of  land  collected  water  in  a 
tank  for  purposes  of  irrigation,  he  was  not  responsible  if  it  escaped 
and  did  damage  without  his  fault.  This  was  on  the  ground  that  in 
that  part  of  India  cultivation  of  the  soil  is  impossible  without  irri- 
gation and  that  such  collection  of  water  in  tanks  during  the  rainj 
season  was  the  natural  and  usual  way  of  obtaining  it. 

But  these  exceptions  are  taken  with  some  strictness.  The  pres- 
ence of  the  thing  on  the  land  must  be  strictly  a  natural  and  usual 
consequence  of  the  use,  or  if  brought  there  for  such  use  it  must  be 
reasonably  necessary.  Thus  a  mine  owner  who  is  justified  in  letting 
the  water  from  his  mine  run  down  into  his  neighbor's  mine,  has  no 
right  to  pump  up  more  water  from  a  lower  level  of  his  mine  and 
turn  that  into  his  neighbor's  mine  also.^  So  though  the  production 
upon  the  land  of  certain  kinds  of  filth  is  an  ordinary  incidental 
effect  of  using  it  for  human  habitation,  yet  it  is  not  usual  to  safe 
it  to  remain  there,  and  hence  accumulations  of  filth  do  not  come 
within  the  exceptions  which  we  are  now  discussing.^  Domestic 
animals  are  necessary  for  agricultural  operations ;  but  there  is  no 
strict  necessity  for  keeping  a  vicious  bull;  a  mild-tempered  one 
would  do  as  well.  In  like  manner  although  the  natural  use  of  min- 
eral land  is  undoubtedly  to  work  mines  in  it,  so  that,  as  we  have 
seen,  if  such  working  causes  water  to  come  into  a  mine  the  pro- 
prieter  need  not  trouble  himself  to  prevent  it  from  flowing  any- 
where that  the  force  of  gravity  takes  it,  yet  it  does  not  follow  that 
he  may  use  steam  engines  to  work  the  mine  and  annoy  the  nei^- 
bors  with  smoke  and  noise. 

The  foregoing  statements  and  illustrations  will  serve  to  convey  a 
general  idea  of  the  nature  of  these  exceptions,  though  only  a  very 
general  one.  But  besides  the  fact  that  the  plan  of  this  work  does 
not  call  for  an  exhaustive  description  even  of  duties,  and  still  less 

^  See  p.  439,  note  5. 

'  I  cite  this  case  from  memory.      It  may  be  found  in  BigeloVs  Leading  Oases  on 
the  Law  of  Torts. 

•  Baird  v,  WUliamson,  33  L.  J.  C.  P.  101 ;  S.  C,  16  C.  B.  N,  8. 376. 

*  Humphries  v.  Cousins,  46  L.  J.  G.  P.  43S. 
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of  exceptions  to  them^  it  seems  to  me  that  in  this  particular  direo- 
don  the  development  of  the  law  has  hardly  yet  been  carried  far 
enough,  all  these  rules  being  modem,  to  make  such  an  exhaustive 
description  possible,  or  even  as  approximately  foil  and  exact  a  one 
as  I  have  given  in  some  other  cases. 

3.  Duties  Specially  Assumed. 

§  461.  Duties  of  One  in  Possession  of  Another's  Property.  A 
person  who  has  possession  or  detention  or  the  control  of  the  posses- 
sion or  detention  of  a  material  thing  ^  in  which  another  person  has 
a  right  of  property  must  use  reasonable  care  to  do  such  acts  as  are 
necessary  to  prevent  a  violation  of  such  property  rights  happening. 

This  duty  is  subject  to  the  distinctions  between  the  three  d^rees 
of  care  explained  in  a  previous  chapter.' 

A  finder  who  takes  possession  of  lost  goods  to  keep  for  the  owner, 
a  person  who  rescues  goods  from  a  burning  building,  one  into  whose 
sty  pigs  are  put  against  his  will  by  a  wrong-doer  but  who  is  forbidden 
by  a  municipal  ordinance  to  turn  them  loose  and  thus  is  forced  to 
keep  them  for  a  while,'  a  railroad  company  which  transports  the 
goods  of  A  under  a  contract  with  B,^  or  which  receives  goods  from 
a  connecting  line  to  forward  to  their  destination,'^  comes  under  the 
above  duty,  as  do  bailees  generally.  It  is  often  said  that  in  such 
cases  the  duty  arises  by  an  implied  contract.  Of  this  more  will  be 
said  hereafter.*  But  in  several  of  the  cases  put  it  is  plain  that  there 
is  no  contract  between  the  person  subject  to  the  duty  and  the  per- 
son to  whom  it  is  owed.  The  reasons  for  considering  these  to  be 
duties  corresponding  to  rights  in  rem  and  not  obligations  have  already 
been  given.^  But  in  many  cases,  in  most  in  fact,  there  is  a  contract 
express  or  implied  which  imposes  obligations  that  overlap  with  the 
non-contractual  duties.     If  the  possessor  deals  with  the  thing  by 

'  As  to  the  duties  when  the  thing  is  a  fund,  see  {  605  et  seq. 

» Ch.  Vni,  Dir.  II,  Subdiy.  3.  •  Leavy  v.  EinseUa,  89  Conn.  50. 

^Martin  v.  Gt.  Indian  Peninsular  By.  Go.  S7  L.  J.  Ex.  27;  S.  C,  L.  B.  3 
Ex.  9. 

^Mytton  9.  Midland  By.  Co.  28  L.  J.  Ex.  385 ;  8.  C,  4  H.  <&  N.  615;  Bristol  <& 
Exeter  By.  Co.  v.  Collins,  29  L.  J.  Ex.  41 ;  8.  C,  7  H.  L.  Cas.  194 ;  Coxon  t.  Gt.  West- 
ern  By.  Co.  29  L.  J.  Ex.  165 ;  8.  C,  5  H.  A  N.  274.  Thefirstof  these  cases  decides 
that  there  Is  in  such  cases  no  contract  between  the  receiring  company  and  the 
owner  of  the  goods.  On  this  point  it  has  been  oTcrruled  in  Foulkes  v.  The  Metro- 
politan By.  Co.  49  L.  J.  C.  P.  861,  and  in  Hooper  v.  Lond.  &  N.  W.  By.  Co.  60  L. 
J.  C.  L.  108. 

*Beel4SSetieq.  T8ee{136. 
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any  act  which  is  in  excess  of  his  rights  of  possession  or  use  he  will 
generally  be  guilty  of  a  breach  of  the  duties  in  §  412.  Thus  where 
the  plaintiff  employed  the  defendants  to  sell  oil  for  them  but  with 
no  authority  to  deliver  the  oil  except  upon  payment  of  the  price, 
and  the  defendants  sold  and  delivered  without  receiving  payment, 
they  were  held  liable  to  the  plaintiffs  for  the  price.^ 

§  462.  Exceptions  to  the  Above  Duties.  When  a  contract  ex- 
ists between  the  parties  as  to  what  acts  shall  be  done  and  the  con- 
tract is  inconsistent  with  the  non-contractual  duty,  the  former  has 
the  effect  so  &r  forth  of  a  license  to  omit  the  performance  of  the  latter. 

The  rules  exempting  tenants  of  land  from  liability  for  permissive 
waste  are  also  exceptions  to  these  duties. 

§  463.  Duties  of  One  in  Control  of  a  Suljdot  Person.  A  per- 
son who  has  the  control  of  a  subject  person  to  the  exclusion  of  the 
control  of  any  one  who  has  a  potestative  right  in  such  person  most 
use  reasonable  care  to  do  such  acts  as  may  he  necessary  to  prevent 
any  violation  of  such  right.  I  find  no  direct  authority  for  stating 
these  duties,  but  I  insert  it  because  of  its  analogy  to  the  next  pre- 
ceding. I  suppose  that  the  duty  to  the  &ther  of  a  lost  child  from 
one  who  found  and  took  charge  and  custody  of  it  can  hardly  be  less 
stringent  than  would  be  owed  by  a  person  who  had  picked  up  a 
stray  pig. 

These  duties,  if  they  exist  at  all,  are  subject  to  analogous  qualifi- 
cations and  exceptions,  so  &r  as  the  circumstances  of  the  case  admit) 
to  those  next  preceding. 

III.— DUTIES  CJORRESPONDING  TO  THE  EIGHT  OF  REPUTATION. 

§  464.  Not  to  Publish  Libels  and  Slanders  Actionable  per  «e. 
A  person  must  not  do  any  act  with  the  intention  of  causing, — or 
which  is  unreasonable,  or  would  be  unreasonable  if  the  person  knew 
the  character  of  the  matter  published,  from  its  tendency  to  cause, — ^the 
publication  of  any  false  statement,  either  in  express  words  or  in  any 
form  in  which  an  idea  can  be  conveyed,  about  another,  which  state- 
ment is  of  a  nature  to  cause  a  violation  of  such  other  person's  right 
of  reputation. 

Publication  is  the  making  known  the  fidse  statement  to  any  per- 
son other  than  the  one  about  whom  it  is  made.'     It  is  assumed  in 

1  Boorman  v.  Brown,  3  Q.  B.  511 ;  S.  C,  11  L.  J.  Ex.  437 ;  8.  C.  in  Honae  of  Loids, 
sub  nom.  Brown  v.  Boorman,  11  CI.  &  F.  1. 
» Und.  Torts  127. 
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the  above  description  that  libel  as  well  as  slander  must  be  false, 
which  is  now  the  prevailing  rule.^ 

Thus  if  the  servants  of  a  newspaper  publisher  by  mistake  insert 
«  notice  of  a  dissolution  of  a  partnership  in  the  paper  under  the 
head  of  "  First  Meeting  under  the  Bankruptcy  Act,"  it  is  a  breach 
of  the  above  duty,  there  being  an  intention  to  publish  the  matter 
thus  inserted,  though  by  mistake  its  improper  character  is  over- 
looked.' It  has  also  been  recently  held  in  New  York*  that  a  news 
company  can  be  held  responsible  in  damages  for  selling  a  copy  of 
a  newspaper  containing  a  libel. 

§  465.  Duties  as  to  Befleimatory  Matter  not  Actionable  per  se. 
If  the  right  of  reputation  does  not  include  any  protection  against 
the  existence  of  defamatory  matter  which  is  not  actionable  per  9e* 
then  the  duty  not  to  publish  such  corresponds  to  the  right  of  un- 
impaired pecuniary  condition,  and  therefore  would  not  fall  here. 
However  in  any  arrangement  of  the  law  it  would  probably  be  better, 
for  reasons  of  convenience,  to  place  it  here.  It  may  be  briefly  and 
in  general  terms  described  as  follows. 

A  person  must  not  do  any  act  with  the  intention  of  causing, — or 
which  is  unreasonable,  or  would  be  unreasonable  if  the  person  knew 
the  character  of  the  matter  published,  from  its  tendency  to  cause, — 
the  publication  of  any  &lse  statement,  either  in  express  words  or  in 
any  form  in  which  an  idea  can  be  conveyed,  about  another,  which 
statement  is  disparaging  to  him  as  imputing  to  him  conduct  or 
qualities  tending  to  degrade  him,  expose  him  to  contempt,  hatred 
or  public  ridicule,  prejudice  his  private  character  or  credit  or  cause 
him  to  be  feared  or  avoided.  Publication  means  as  in  the  preceding 
section. 

§  466.  Exceptions  to  the  Above  Duties.  What  are  called  privi- 
leged communications  form  exceptions  to  the  above  duties.  It  is 
not  necessary  to  describe  them  here  in  detail  since  they  are  well 
known  and  cannot  be  confounded  with  any  other  matters. 

IV^DUTIES   OORBESPONDING  TO  THE  RIGHT  OF  UNIMPAIRED 

PECUNIARY  CONDITION. 

§467.  Entering  upon  a  Course  of  Conduct  for  Another.  A 
person  who  is  employed  to  perform  a  course  of  conduct  for  another, 

» Und.  Torts  IIP.  «  Shepheard  ».  Whitaker,  L.  R.  10  C.  P.  602. 

*  Daring  the  jear  1882  I  haye  not  seen  any  r^^nlar  report  of  the  case. 
«8ee|344. 
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whether  employed  by  the  latter  person  himself  or  by  some  one  whock 
Jajdo  ax^  on  his  behalf,  if  he  actually  b^ns  to  perform  and  thereby 
leads  the  person  for  whose  benefit  he  is  employed  or  those  acting  od 
such  person's  behalf  in  the  matter  to  rely  on  him  for  the  perfonnr 
ance,  and  if  he  believes  or  ought  to  believe  that  he  is  so  relied  on, 
must  use  reasonable  care  to  perform  what  he  has  undertaken  and  to 
do  so  in  a  careful  and  skillful  manner  so  long  as  he  continues  in  the 
performance.  And  if  he  abandons  the  performance,  he  most  use 
reasonable  care  to  give  such  notice  of  the  abandonment  as  may  be 
necessary  to  prevent  damage  resulting  from  such  reliance  as  above 
mentioned  to  the  person  on  whose  behalf  he  is  employed ;  though  he 
need  not  defer  his  abandonment  when  once  resolved  on  for  the  pur- 
pose of  giving  such  notice,  except  as  stated  below.  And  perhaps  be 
must  not  abandon  the  undertaking  at  a  time  or  in  a  manner  that  is 
unreasonable  as  tending  to  cause  to  the  person  on  whose  behalf  he  is 
employed  damage  which  would  not  have  occurred  if  he  had  never 
entered  upon  the  undertaking  at  all  and  cannot  be  avoided  by  anj 
reasonable  exertions  of  such  person  or  those  acting  on  his  behalf  in 
the  matter. 

It  is  very  difficult  to  find  good  examples  of  this  duty,  because  it 
is  usually  overlapped  by  contract  duties  and  very  often  by  other 
duties  corresponding  to  rights  in  rem,  particularly  those  in  §461. 
.The  case  that  is  most  usually  cited  is  Coggs  t;.  Barnard,^  where  it 
was  held  that,  although  the  defendant  was  not  under  any  obligation 
to  carry  the  cask  at  all,  yet  if  he  undertook  to  do  so  and  entered 
upon  the  work  he  must  use  proper  care.  There  however  the  defend- 
ant had  the  possession  of  the  thing.  If  the  injury  was  due  to  the 
n^ligent  acts  of  his  servants,  the  case  Mis  under  §  412,  and  does 
not  depend  upon  his  having  undertaken  the  work ;  if  it  was  caused 
by  their  not  guarding  against  the  consequences  of  their  own  acts, 
6.  ^.,  by  suspending  the  cask  preparatory  to  lowering  it  and  thai 
omitting  to  use  proper  precautions  to  prevent  its  Ml,  the  duties  in 
§413  cover  the  case;  while  in  either  event  the  principle  of  §461 
would  probably  suffice.  Therefore  the  actual  decision  in  that  case  can 
hardly  be  r^arded  as  supporting  the  rule  now  under  consideration; 
but  the  reasoning  of  the  oourt  does. 

The  following  illustrations  will  show  more  clearly  the  nature  of 
these  duties.  If  an  infant  girl  having  a  father  living  is  accidentally 
hurt  and  her  mother  calls  in  a  surgeon  to  attend  her,  although  there 

iSee{136. 
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is  no  contract  between  the  infant  and  the  surgeon,  yet  the  latter  is 
liable   to  the  in&nt  in  an  action  ex  delicto  for  negligence  in  his 
treatment^       If  a  physician  is  attending  a  patient  gratuitously,  . 
although  he  may  desist  at  any  time  and  leave  the  patient  to  die,  yet 
he  ought  not  to  desist  suddenly  and  without  informing  the  patient  or 
those  in  charge  of  him  and  so  prevent  them  from  taking  such  steps  as 
they  otherwise  would  to  procure  other  medical  attendance.'     If  a 
lawyer   undertakes   to  conduct  a  case  without  any  contract  and 
actually  carries  it  on  to  trial  and  begins  the  trial,  perhaps  he  would 
not  be  justified  in    suddenly  stopping  at  some  critical   point,  for 
instance  in  the  middle  of  the  cross-examination  of  a  witness,  and 
refusing  to  go  any  fiirther,  when  he  knows  that  this  must  be  fatal  to 
his  client's  case ;  even  though  the  client  were  present  in  court  and 
therefore  had  immediate  notice  of  the  abandonment.     Where  the 
defendant,  a  teacher  in  a  high-school,  was  employed  by  the  com- 
mittee whose  business  it  was  to  hold  examinations  of  candidates  for 
admission  to  the  school,  to  conduct  the  examination  on  their  behalf, 
and  the  plaintiff  applied  for  admission  and  answered  the  questions  in 
such  a  manner  as  to  entitle  him  to  admission,  but  the  defendant 
falsely  reported  him  as  having  failed,  it  was  held  that  he  was  liable 
to  the  plaintiff  in  an  action  on  the  case.'     Several  principles  of  law 
that  the  court  thought  might  have  been  applicable  to  the  case  were 
referred  to,  but  the  court  chiefly  depended  upon  the  one  now  under 
discussion,  citing  Coggs  v.  Barnard.   In  another  case  the  privy  of 
a  rented  house  was  out  of  repair,  and  the  tenants  complained  to  the 
landlord  who  gratuitously  undertook  to  repair  it.     Having  made 
repairs,  he  told  the  tenants  that  it  was  safe.     The  female  plaintiff 
going  to  use  it  fell  into  the  vault,  owing  to  the  negligent  manner  in 
whidi  the  repairs  were  made,  and  was  injured.     The  court  said  that, 
though  the  landlord  need  not  have  repaired  at  all,  yet  having  under- 
taken to  do  so  and  actually  entered  upon  the  work,  he  was  bound  to 
use  reasonable  care  and  skill,  and   held  him  liable.^      If  a  city  is 
authorized  but  not  required  by  its  charter  to  organize  a  fire  depart- 
ment and  provide  means  for  putting  out  fires,  and  does  so,  but  n^li- 
gently  provides  poor  and  insufficient  fire-engines  and  hose,  entrusts 
their  management  to  incompetent  men,  and  omits  to  provide  a  suf- 

1  GUdwell  V.  Steggall,  8  L.  J.  C.  P.  361 ;  8.  C,  8  Soott  60. 
'  Shear.  &  Bedl  {  441 ;  but  in  the  example  there  given  the  duty  falls  under  {  413. 
*  Hammond  v,  Huasej,  51  N.  H.  40 ;  S.  C,  12  Am.  Bep.  41. 
GiU  V.  Ididdleton,  105  Mass.  477 ;  S.  C,  7  Am.  Bep.  548. 
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ficient  supply  of  water  or  proper  means  to  propel  the  engines,  and 
in  consequence  a  fire  which  breaks  out  cannot  be  promptly  exdn- 
guished  but  spreads  to  the  plaintiff's  house  and  consumes  it,  the 
city  is  not  liable.  It  was  under  no  duty  to  undertake  the  business 
of  putting  out  fires  and  cannot  be  considered  as  employed  by  the 
plaintiff  to  do  so.  The  plaintiff  is  no  worse  off  than  if  the  city  had 
done  nothing.^  In  a  recent  case  in  the  Supreme  Court  of  the  United 
States '  it  was  decided,  though  by  a  divided  court,  that  where  an 
attorney  was  employed  to  investigate  and  report  upon  the  title  to 
land  and  negligently  made  to  his  employer  a  false  report,  on  the 
strength  of  which  a  third  person  lent  money  to  the  client  to  whom 
the  report  was  made  on  the  security  of  the  land,  the  attorney  was 
not  liable  to  the  lender  even  though  he  had  reason  to  believe  when  he 
made  the  report  that  it  was  to  be  used  to  get  a  loan  of  money.  The 
attorney  was  not  regarded  as  retained  by  or  on  behalf  of  the  lender. 
But  this  case  runs  very  near  the  line. 

It  seems  to  me  that  this  principle  may  perhaps  be  sufficient  to 
furnish  a  ground  for  holding  tel^raph  companies  responsible  to  the 
receivers  of  messages  for  n^ligence  in  their  transmission  and  de- 
livery. The  desirability  of  doing  this  is  plain,  since  in  very  many 
cases  the  sender  of  the  message  has  no  interest  in  it  and  in  an 
action  on  his  contract  with  the  company  could  only  recover  nominal 
damages,  so  that  gross  inattention  to  duty  resulting  in  serious  dam- 
age must  often  go  unredressed  if  the  receiver  cannot  sue.  At  the 
same  time  in  England  and  in  many  of  the  United  States  the  doctrine 
prevails — which  however  inconvenient  in  practice  can  hardly  be 
denied  to  be  sound  in  theory — ^that  no  one  can  sue  on  a  contract  bat 
the  contracting  parties  or  their  representatives,  not  a  person  for  whose 
benefit  merely  the  contract  is  made ;  and  so  long  as  the  liability  of 
telegraph  companies  is  treated  as  standing  on  the  ground  simply  of 
contract,  this  must  continue  to  shut  out  the  receiver,  as  it  has  done,^ 
except  in  the  rare  cases  where  the  sender  is  his  agent.  In  those 
States  of  the  Union  where  a  person  for  whose  benefit  a  contract 
is  made  is   allowed  to  sue  on  it,  the  receiver   might   be  able  to 

'  Brinkmeyer  v.  Evansrille,  29  Ind.  187 ;  see  also  Mayor  of  Albany  v.  OinliiC  2 
N.  Y.  165. 

3  National  Sav.  Bank  of  Dist.  of  Col.  v.  Waid,  14  A.  L.  Bev.  (Mar.,  1880),  245. 

» Playford  v.  United  King.  Tel.  Co.  L.  K.  4  Q.  B.  706 ;  a  C,  88  L.  J.  Q.  R  249; 
Dickson  v.  Beater's  Tel.  Co.  2  C.  P.  D.  62 ;  a  C,  46  L.  J.  C.  P.  197 ;  a  C.  on  App. 
3  C.  P.  D.  1;  aC.,47  L.J.  C.  P.  1. 
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maintaiii  an  action  in  form  ex  contractu  against  the  company ;  and  on 
this  and  other  grounds  actions  have  been  supported  in  the  United 
States,  the  reasons  of  expediency  and  justice  in  &vor  of  doing  so 
proving  too  strong  for  the  courts  to  resist  even  though  legal  theories 
had  to  su£fer.^  But  by  the  principle  now  under  consideration, 
the  company  being  employed  and  trusted,  if  not  actually  by,  at  least 
on  behalf  of,  the  person  who  is  really  interested  in  the  message,  and 
knowing  as  they  do  that  this  person  may  probably  enough  be  some 
person  other  than  the  sender,  they  could  justly  be  charged  with  a 
duty  to  such  person.  This  is  a  very  different  thing  from  a  ^^  general 
duty "  to  the  public  at  large,  which  has  be^i  thought  to  be  the 
only  alternative  to  a  strict  contract  obligation,  such  as,  it  is  said, 
would  make  the  company  liable  to  any  one  who  should  happen  to 
see  the  erroneously  ddivered  message  and  act  upon  it  to  his  loss.' 
Under  this  principle  the  company  could  never  be  liable  except  to  the 
very  person  on  whose  account  the  message  was  sent.  When  the 
company  is  guilty  of  n^ligent  or  intentionally  wrong  acts,  other 
principles  of  liability  may  "Dome  into  play.^ 

These  duties,  like  those  in  §§  461, 463,  seem  to  be  affected  by  the 
distinctions  between  the  d^rees  of  negligence,  and  also  what  was 
there  said  about  the  relation  of  those  duties  to  contract  duties  applies 
here. 

§  468.  Exception  to  the  Above  Duties.  If  the  person  primarily 
employed  himself  employB  others,  for  whose  n^ligence  or  want  of 
skill  he  becomes  responsible,  to  do  the  acts,  it  seems  that  these  sub- 
employees  do  not  owe  the  duties  now  under  consideration  to  the 
person  to  whom  their  immediate  employer  is  thus  responsible. 
Thus  if  a  bank  is  employed  to  collect  notes  or  bills  and  transmits 
them  to  another  bank  for  collection,  the  latter  bank  is  not  liable  to 
the  owner  of  the  bills  for  n^ligence  in  attending  to  the  collection.^ 

§469.  General  Duties  as  to  Malicious  Ii^urles.  A  person 
must  not  do  any  act  with  the  intention  gf  causing  therdl>y  a  loss  or 
damage  to  another.^ 

*  N.  Y.  A  Wwh.  TeL  Co.  t.  Dryburg,  36  Pcim.  St.  298 ;  De  Rutte  r.  Tel.  Co.  1  Daly 
HI ;  Aiken  v.  Tel.  Co.  5  8.  C.  358. 

*8ee  15  AL.Bey.  (April,  1881)  248. 

'N.  Y.  A  Waflh.  Tel.  Co.  v.  Dryburg,  note  1,  mpra;  Seller  v.  West.  Union  Tel. 
Go.  3  A.  L.  Bev.  777 ;  Elwood  «.  West.  Union  Td.  Co.  45  N.  Y.  549 ;  Shear.  & 
Bfld£{506. 

^Montgomery  Bank  v.  Albany  Bank,  7  N.  Y.  459. 

^The  Tiolation  or  deprivation  of  any  right  importa  damage,  {  526. 
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Wrongs  done  in  breach  of  this  duty  are  usually  called  malicious 
injuries ;  the  malice  here  consisting  in  a  wrong  intention,  in  con- 
tradistinction &om  the  duties  in  §  412^  where  no  more  than  simple 
intention  is  necessary. 

Thus  if  A  recovers  judgment  against  B,  takes  out  execution  and 
knowingly  has  it  levied  upon  another  person  of  the  same  name  be 
breaks  these  duties — and  in  this  case  also  the  duties  in  §  412.  It  is 
also  a  breach  of  these  duties  for  persons  to  go  to  a  theatre  and  hoot 
and  yell  at  an  actor  in  order  to  prevent  him  from  performing.^  The 
defendant  fired  cannon  at  n^roes  on  the  co^t  of  Africa  for  the  pur- 
pose of  preventing  them  from  coming  and  trading  with  the  plain- 
tiff's vessel ;  this  was  held  a  tort.'  It  was  also  decided  to  be  a 
wrong  for  A  to  fire  guns  or  rockets  for  the  purpose  of  scaring  awaj 
wildfowl  or  other  game  from  B's  decoy  ponds  or  premises  to  which 
B  had  taken  pains  to  entice  them.^  If  A  entices  B's  workmen  to 
leave  his  service^  for  the  purpose  of  injuring  B's  business,  it  is  a 
breach  of  these  duties,  even  though  the  workmen  have  a  right  to 
leave ;  *  but  not  so  if  A  does  it  for  the  purpose  of  employing  the 
men  himself/  even  though  he  knows  that  the  effect  will  be  to  canse 
a  loss  to  B,  the  loss  being  then  incidental  and  not  the  very  result 
intended. 

A  conspiracy  to  do  acts  is  not  in  itself  unlawful  and  does  not 
make  acts  done  in  pursuance  of  it  unlawiul  which  without  such  con- 
spiracy would  be  lawful ;  but  it  is  evidence  to  show  the  existaioe 
of  such  a  bad  state  of  mind  as  enters  into  a  breach  of  the  aboTe 
duties.* 

§  470.  Exceptions  to  the  Above  DutiOB.  Some  of  the  duties 
to  be  hereafter  mentioned  might  perhaps  be  considered  as  mere 
special  cases  of  the  duties  in  the  preceding  section,  but  it  is  more 
<oonvenient  to  treat  them  as  separate  duties.  When  such  over- 
iapping  occurs,  the  exceptions  to  the  special  duties  apply  also  to  the 
.general  ones. 

There  is  one  exception  to  the  general  duties  which  it  is  not  easy 

'1  Gregory  v.  Duke  of  Brunswick,  13  L.  J.  C.  P.  34;  S.  C,  7  Scott  N.  B.  972. 

•Tarleton  t;.  M'Gawley,  Peake  206. 

s  Ibottson  V,  Peat,  34  L.  J.  Ex.  118 ;  S.  C,  3  H.  &  C.  644 ;  Eeeble  v,  HickeringiU, 
11  East  574,  note. 

«Carew  v.  Rutherford,  106  Mass.  1 ;  Walker  «.  Cronin,  107  Maas.  555. 

A  Smith  V.  Bowler,  2  Disney  153 ;  Boston  Glass  Mfg.  Go.  v.  Bmney,  4  Pick.  425. 

*Kimball  v,  Harman,  34  Md.  407  ;  S.  C,  6  Am.  Bep.  340;  Herron  v.  Hughea,  23 
Cal.555. 
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to  define  exactly.  While  on  the  one  hand  the  presence  of  a  wrong 
intent  to  canse  damage  to  another^  i.  e.  of  ^^  malice/^  will  often  make 
acts  unlawful  which  without  such  intent  would  be  perfectly  lawful^ 
on  the  other  hand  it  has  been  again  and  again  laid  down  as  un- 
doubted law  that  if  an  act  is  in  itself  legal  it  will  not  be  made  illegal 
by  being  done  maliciously.^  This  latter  expression  in  itself  conveys 
no  precise  information.  An  act  legal  in  itself  means  simply  an  act 
which  is  Ic^al  without  r^ard  to  the  motive  which  prompts  it^  and 
therefore  the  legality  of  such  an  act  is  of  course  not  affected  by  the 
presence  of  a  bad  motive.  Tl^e  statement  merely  amounts  to  saying 
that  the  motive  sometimes  is  and  sometimes  is  not  material^  but 
gives  no  clue  at  all  to  the  conditions  under  which  it  becomes  so. 
The  general  principle,  I  think,  is  this :  An  act  done  with  the  inten- 
tion of  causing  a  violation  of  another's  right  of  unimpaired  pecu- 
niary condition  is  not  because  of  that  intention  unlawftil,  provided 
any  intermediate  consequence  through  which  the  pecuniary  loss  is 
intended  to  be  caused,  or  is  in  fact  caused,  not  being  a  violation  of 
any  other  protected  right,  is  one  which  is  usually  of  such  a  beneficial 
or  innocuous  character  that  it  is  reasonable  as  a  general  rule  to 
allow  such  consequences  to  be  produced  in  such  cases  without  in- 
quiring into  the  actor's  motives. 

The  distinction  here  taken  between  the  right  of  unimpaired  pecu- 
niary condition  and  other  protected  rights  seems  to  me  to  be  clearly 
recognized  by  the  authorities.  Thus  though  it  is  not  generally  a 
l^al  injury  to  a  man  to  dig  in  neighboring  land  and  thus  cut  off  the 
water  which  otherwise  would  come  to  his  well  by  percolation  through 
the  soil,  because  no  property  right  of  his  is  violated ;  ^  yet  it  may 
be  a  wrong  if  done  maliciously,^  because  the  malice  makes  it  a  vio- 
lation of  the  duties  now  under  consideration,  which  correspond  to 
the  right  of  unimpaired  pecuniary  condition,  and  there  is  a  violation 
of  that  right  if  water  which  would  otiierwise  come  into  the  plaintiff's 
well  and  become  his  property  does  not  come,  since  every  right  has  a 
pecuniary  value.*  If  however  the  owner  of  the  soil  where  the 
excavation  is  made  is  the  person  who  makes  it,  he  does  nothing 
unlawful,  even  though  the  act  be  malicious,  being  protected  by  the 

'Smith  V.  Bowler,  2  Disney  (Ohio)  153;  South  Boyalton  Bank  e.  Suffolk  Bank, 
27  Vt.  505 ;  Glendon  Iron  Co.  v.  Uhler,  75  Penn.  St.  467 ;  Oocnm  Co.  v.  Sprague 
Mfg.  Co.  34  Conn.  529 ;  Day  v.  Brownrigg,  48  L.  J.  Ch.  173. 

'  Wash.  Ease.  470.  '  WheaUey  v.  Bangh,  25  Penn.  St.  528. 

«See  {  526. 
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present  exoeption.^  But  if  his  digging  violated  any  right  of  prop- 
erty, for  instance  a  right  of  support  or  a  special  easement  to  have 
the  water  percolate  freely,  he  would  be  liable,  the  principle  that 
justifies  him  in  violating  the  right  of  unimpaired  pecuniary  condition 
not  extending  to  cover  the  very  same  act  when  a  protected  right  of 
another  kind  is  violated  by  it.  The  court  in  Walker  v.  Cromn, 
apparently  going  upon  this  principle,  says:  ^^ There  are  indeed 
many  authorities  which  appear  to  hold  that  to  constitute  an  action- 
able wrong  there  must  be  a  violation  of  some  definite  l^al  right  of 
the  plaintiff.  But  these  are  cases,  for  the  most  part  at  least,  where 
the  defendants  were  themselves  acting  in  the  lawiul  exercise  of  some 
distinct  right,  which  fiimished  the  excuse  of  a  justifiable  cause  &r 
their  acts,  except  so  far  as  they  were  in  violation  of  the  superior 
right  of  another."  /That  is  to  say,  the  fact  that  an  act  is  done  m 
the  reasonable  exercise  of  a  right,  though  it  will  not  justify  a  viola- 
tion of  a  ^'  definite  "  right  of  another,  may  justify  what  would  other- 
wise be  a  wrong;  in  other  words,  since  a  legal  wrong  always 
includes  a  violation  of  some  protected  right,^  it  may  justify  a  viola- 
tion of  some  right  of  another's  which  is  not  in  that  sense  '^  definite." 
Now  the  distinction  here  made  between  definite  and  indefinite  rightB, 
like  that  explained  in  a  former  chapter  between  absolute  and  rela- 
tive rights,^  cannot,  it  appears  to  me,  refer  to  anything  else  than 
the  difference  between  the  other  protected  rights,  which  are  relativelj 
definite  and  the  relatively  indefinite  and  general  right  of  unimpaired 
pecuniary  condition.  Many  other  instances  will  readily  occur  to 
the  reader  of  malicious  acts  which,  while  l^ally  innocent  if  directed 
only  to  the  causing  of  pecuniary  loss,  are  unlawful  if  any  ^^  definite" 
right  is  attacked.  For  example,  if  A  is  making  his  living  by  manu- 
^cturing  and  selling  a  certain  article,  and  B  discovers  a  cheaper 
mode  of  production,  B  is  perfectly  at  liberty  to  flood  the  market 
with  the  cheaper  article,  even  though  he  cares  nothing  for  making 
profit  and  has  absolutely  no  motive  but  malice  and  a  desire  to  ruin 
A.  But  it  is  otherwise  if  A  has  a  patoit  on  the  article.  The  more 
difficult  question  remains,  what  consequences  are  so  generally  bene- 
ficial or  innocuous  that  it  is  reasonable  to  allow  them  to  be  pro- 
duced without  any  inquiry  into  motives.  In  the  quotation  above 
givea  from  the  opinion  in  Walker  v.  Cronin  sudi  acts  are  described 

^  Walker  v.  Cronin,  107  Mass.  555. 

^Seo  2  525.    Bj  a  1^^  wrong  is  meant  here  a  dyil  injury,  not  a  crime. 

>See2  35S. 
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as  those  done  ^^  in  the  lawful  exercise  of  some  distinct  right/'     It 
has  already  been  explained  in  a  previous  chapter  what  is  meant  by 
the  exercise  of  a  protected  right.^    Generally  the  acts  and  omis- 
sions that  constitute  such  an  exercise  are  wholly  indefinite  and  can- 
not be  described  except  n^atively  by  describing  the  duties  whose 
absence  makes  the  associated  permissive  rights  and  whose  presence 
limits  them ;  though  we  have  already  noted  a  partial  exception  in 
the  case  of  inferior  property  rights.^     It  is  seldom  however  that  the 
permissive  rights  can  be  correllated  with  protected  rights  with  the 
same  definiteness  as  in  those  exceptional  instances.     The  fields  of 
the  exercise  of  the  various  rights'overlap  in  all  directions.     In  any 
act  done  in  carrying  on  a  trade,  for  instance,  a  person  may  exercise 
many  different  rights.     If  we  conceive  of  the  right  of  personal 
security  as  capable  of  being  exercised,  there  are  few  or  no  acts  which 
are  not  exercises  of  it.     But  it  is  hard  to  see  how  the  right  of  unim- 
paired pecuniary  condition  can  be  directly  exercised  at  all ;  but  only, 
if  we  are  to  speak  of  its  exercise,  indirectly  through  the  exercise  of 
other  rights.     In  whatever  form  a  person  holds  purchasing  power 
he  holds  it  in  the  exercise  of  other  rights ;  he  owns  valuable  things 
or  has  debts  owed  to  him.     A  ^^  distinct  '^  right  therefore,  like  a 
"  definite ''  right,  means  any  protected  right  except  that  of  unim- 
paired pecuniary  condition,  and  the  exercise  of  a  distinct  or  strict 
right  is  simply  doing  any  lawful  act      The  ^Mawful  exercise  of 
some  distinct  right  '^  means  plainly  the  same  thing.     We  get  then 
from  such  expressions  as  tliis  no  more  information  about  what  acts 
may  and  what  may  not  be  done  than  we  do  from  the  expressions  in 
regard  to  malice  mentioned  in  the  first  part  of  this  section.     The 
question  still  remains,  what  acts  are  lawful  even  if  malicious,  so  that 
they  can  be  said  to  be  done  in  the  exercise  of  rights. 

I  cannot  see  any  other  possible  test  but  that  of  reasonableness ; 
and  the  question  of  reasonableness  here  is  to  be  decided  in  the  same 
way  as  questions  of  reasonableness  in  general.  Of  course  it  may  be 
reasonable  for  a  person  to  do  in  the  use  of  his  own  property  what 
it  would  not  be  reasonable  for  him  to  do  generally,  as  in  the  case 
above  put  of  excavating  so  as  to  shut  off  percolating  water.  I  add 
a  few  illustrations. 

When  a  manufiusturer  has  used  the  name  of  the  town  where  his 
goods  are  made  as  a  designating  mark  for  them,  it  is  not  wrong,  in 
the  absence  of  fraud,  for  another  manufacturer  in  the  same  place  to 

>See212e.  *Seei377. 
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use  the  same  name  in  the  same  way^  even  maliciously.^  Such  a 
name  cannot  be  appropriated  as  in  the  strict  sense  a  trade-mark,'  and 
it  is  a  convenient  usage  of  manufacturers  to  mark  their  goods  in  that 
way.  It  is  not  wrongful  to  entice  another's  servants  to  leave  him, 
if  they  have  a  right  to  leave,  and  enter  into  the  enticer's  service, 
even  though  this  is  done  maliciously  ;^  because  the  hiring  of  &a- 
vants  is  a  thing  which  is  usually  highly  expedient  and  which  it  is 
more  reasonable  to  allow  without  n^rd  to  motives,  and  it  is  for 
the  interest  of  the  servant  to  get  a  better  place.  It  is,  howev^, 
wrong  simply  to  maliciously  entice  servants  to  leave  their  employer, 
the  enticer  not  wishing  to  hire  them  himself.^  Where  A  preserved 
game  on  his  land,  it  was  said  to  be  a  lawful  act  in  B  to  place  food 
upon  his  land  for  the  purpose  of  enticing  the  game  over,  this  not 
being  a  violation,  of  A's  property  rights,  and  the  enticing  of  wild 
creatures  to  one's  land  being  a  beneficial  way  of  enjoying  the  land  ;* 
but  when  A's  gamekeeper  in  turn  discharged  rockets  near  to  B's 
land  and  frightened  them  away  from  it  again,  it  was  held  a  tort.* 
The  firing  of  rockets  is  not,  it  is  true,  a  harmful  act  per  ae,  but  it  is 
not  so  beneficial  in  general  that  it  is  generally  reasonable  to  allow 
it  to  be  done  maliciously  to  another's  damage.  Where  a  corporation 
leased  a  piece  of  land  for  the  mere  purpose  of  enabling  them  to  soe 
another  corporation,  it  was  thought  that,  though  the  transaction  was 
vltra  vires  for  the  first  corporation,  there  was  no  tort.^  Both  leasing 
land  and  suing  when  one  has  a  good  cause  of  action  are  modes  of 
conduct  generally  beneficial.  It  is  not  wrong  to  collect  the  bills 
of  a  bank  and  present  them  for  payment  in  a  mass  at  a  time  whoi 
the  bank  is  kno^n  to  be  unable  to  pay  them  at  once,  with  a  mali- 
cious design.  Bankbills  are  intended  to  be  presented  for  payment 
whenever  the  owner  pleases,^  and  in  general  it  is  not  tortious  for 
one  party  to  a  contract,  from  whatever  motives,  to  call  on  the  other 
for  performance. 

§  471.  Duties  not  to  Commit  Fraud.     A  person  must  not  make 
any  misrepresentation  of  the  kind  heretofore  described  as  actionable. 

» Glendon  Iron  Co.  v,  Uhler,  75  Penn.  St.  467. 

« Und.  Torts  619-620. 

'  Smith  V.  Bowler,  p.  467,  note  1 ;  Boston  Glass  Mfg.  Go.  v,  Binney,  4  Pick.  425. 

*  Walker  v,  Cronin,  p.  466,  note  4 ;  Carew  v.  Rntherford,  Ibid. 
»  Keeble  r.  Hickeringill,  11  East  574,  note. 

*  Ibottaon  t.  Peat,  34  L.  J.  Ex.  118;  S.  €.,  3  H.  &  C.  644. 
^  Cecum  Co.  V,  Sprague  Mfg.  Co.,  34  Conn.  529. 

*  South  Bojalton  Bank  «.  Suffolk  Bank,  27  Vt.  505. 
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Sinoe  the  subject  has  been  somewhat  folly  treated  in  a  preceding 
chapter^  it  does  not  seem  necessary  to  do  more  than  mention  this 
duty  here. 

Slander  of  title  is  usually  treated  of  under  the  head  of  defama- 
tion ;  but  it  seems  rather  to  be  a  kind  of  fraudulent  misrepresenta- 
tion.^ 

Duties  not  to  commit  other  sorts  of  actionable  fraud  than  mis- 
representation are  obligation-duties  not  corresponding  to  rights  in 
^"^"^^  y  ^*  9*j  duties  not  to  commit  breaches  of  trust. 

§  472.  Malioious  Suits  and  Proseoutions  and  Abuse  of  Legal 
Process.  The  duties  not  to  knowingly  institute  or  carry  on  ground- 
less suits  or  prosecutions  or  misuse  legal  process^  and  the  exceptions, 
to  them^  are  so  well  known  and  so  little  likely  to  be  confounded 
with  any  others  that  I  shall  not  take  up  space  in.  describing  them. 
A  malicious  arrest  however  is  a  breach  of  the  duty  in  §  412,  the 
malice,  when  it  is  important  at  all,  having  then  the  effect  of  pre- 
venting the  act  from  fidling  under  an  exception  to  the  duty. 

§  473.  Inducing  Public  Officers  to  Abuse  Their  Authority.  A 
person  must  not  do  any  act  with  the  intention  of  thereby  inducing 
a  person  having  public  authority  to  exercise  it  in  violation  of  his 
public  duty,  nor  where  it  would  be  a  violation  of  his  public  duty 
if  he  exercised  it  from  the  same  motives  from  which  the  former 
acts. 

The  public  duties  of  the  persons  themselves  who  hold  public, 
authority  belong  to  a  different  part  of  the  law. 

§  474.  Inducing  Another  to  Break  His  Duty.  A  person  must. 
not  do  any  act  with  the  intention  of  thereby  inducing  another  to 
break  his  duty  to  a  third  person,  if  the  actor  believes  or  ought  to 
believe  that  the  duty  exists. 

Thus  it  is  wrong  to  knowingly  persuade  another  person  to 
break  his  contract,  whether  it  is  done  from  a  desire  to  injure  the 
other  contracting  party  or  not.* 

It  seems  that  this  rule  applies  even  when  the  duty  owed  and 
broken  is  an  imperfect  one,  such  as  one  arising  under  a  contract  that 
is  unenforceable  because  not  in  writing  as  required  by  the  statute  of 
frauds.' 

^  This  is  the  opinion  of  Mr.  Bigelow  in  his  work  on  the  Elements  of  the  Law 
of  Torts ;  I  cite  from  memory. 
'Lomley  v.Gye,  2  El.  &  B1.216;  S.O.,  22  L.  J.  Q.B.  463. 
'Benton  v.  Pratt,  2  Wend.  385. 
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v.— DUTIES  OOBBESPONDING  TO  OTHER  PEOTECTED  EIGHTS. 

§  475.  Thew  Duties  too  Special  to  Desoribe  Here.  The  pro- 
tected riglite  in  rem  other  th&n  those  whose  oorrespondiiig  datks 
have  been  above  described,  have  also  duties  oorresponding  to  them. 
Some  of  these  belong  to  the  jus  permnarum,  such  as  the  duties  of 
various  public  officers  to  receive  and  count  votes  duly  o^red  at  an 
election,  which  correspond  to  certain  protected  rights  of  the  dtizeii,' 
and  therefore  need  not  bediscnssed  here  at  all.  Others  properly  ttH 
in  this  part  of  the  law,  but  are  too  special  and  limited  in  their  act^ 
to  call  for  desoiption  in  a  work  of  this  character,  though  they  would 
need  to  be  defined  in  a  code.  Such  among  others  are  the  daUes  that 
correspond  to  patent  rights  and  other  monopolies. 

VI^MISCELLANEOUa  DUTIES. 

§  476.  In  Q«neraL  Corresponding  to  idl  or  to  most  siHta  of 
protected  rights  there  are  some  duties  arising  under  statutes,  mniiici- 
pal  ordinances  or  by-Uws,  or  local  or  special  customs,  some  of  which 
would  properly  oome  into  a  oode  and  others  would  not,  which  exist 
in  addition  to  those  described  or  mentioned  in  thb  diapter.  Mew 
duties  are  continually  being  created  by  acts  of  tc^lation,  some  of 
which  correspond  to  already  existing  rights  and  others  have  new 
rights  created  along  with  them  to  which  they  correspond.  Agam  it 
often  happens,  as  was  said  in  the  preceding  section,  that  duties  vhid 
pert^n  to  the  jua  persimarum  correspond  to  rights  created  by  the 
ju8  rerum.  All  these  duties,  for  obvious  reasons,  must  be  passed 
over  here  without  Airther  notice. 

'  Aahbj  V.  White,  Lord  Bay.  038 ;  8.  C,  1  8.  L.  C.  261. 


CHAPTER  XIV.— RIGHTS  IN  PERSONAM  ^J)  THEIR 

CORRESPONDING  DUTIES. 

§  477.  The  Plan  of  this  Chapter.  In  the  chapter  on  Rights 
m  Rem  I  confined  myself  to  protected  rights,  because  what  little  I 
had  to  say  about  permissive  and  &cultative  rights  was  conveniently 
placed  in  the  chapter  on  Property.  In  this  chapter  however,  though 
merely  permissive  rights  will  not  be  discussed,  some  brief  description 
of  &cultative  rights  m  personam  is  necessary. 

In  rights  in  peraonamy  also,  the  right  and  the  duty,  dependent  as 
they  are  upon  the  same  dispositive  &cts,  cannot  conveniently  be 
separated,  as  rights  in  rem  and  their  corresponding  duties  can,  but 
must  be  discussed  together.  Moreover  the  contents  of  obligations 
are  so  varied  that  they  cannot  possibly  Kb  described.  Persons  may 
contract,  within  certain  wide  limits,  to  do  anything  that  they  choose; 
and  the  duty  can  only  be  described  as  a  duty  to  do  what  the  party 
has  agreed  to  do,  and  the  right  as  a  right  to  the  condition  of  fact 
marked  out  in  the  agreement.  Hence  some  other  element  of  obliga- 
tions than  their  contoit  must  be  taken  as  a  basis  of  classification. 
The  most  convenient  way  to  classify  them  is  according  to  their 
originative  &ct8,  and  this  I  shall  accordingly  do  in  this  chapter  in 
the  main,  although,  as  will  appear,  cross  divisions  will  have  to  be 
admitted  to  some  extent  It  is  hardly  necessary  to  add  that  a  sketch 
and  not  a  detailed  explication  of  the  law  of  obligations,  which 
is  of  immense  bulk,  is  all  that  can  be  given  in  the  present  chapter. 

§  478.  Bquitable  Rights.  All  equitable  rights  are  rights  in 
ftanonam;  though,  as  will  be  hereafter  shown,^  a  trust  right  is 
something  more  than  a  mere  right  in  perwnam;  it  is  such  a  right 
plus  another  element,  or  it  is  such  a  right  placed  in  a  special  con- 
nection with  other  l^al  states.  But  it  is  only  in  r^ard  to  rights 
mperitmam  standing  in  such  special'  relations  that  the  distinction 
between  l^al  and  equitable  rights  has  anjrthing  more  than  a  merely 
historical  or  processual  importance  or  would  be  admitted,  I  think, 
into  a  philosophically  arranged  system  of  law.     Therefore,  since 

1  DiT.  ni,  tn/ro. 
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sets  off  a  new  township  or  county  and  charges  upon  it  a  portion  of 
the  debt  of  the  old  one^  or  where  a  corporation  is  by  its  charter 
made  liable  on  contracts  of  its  promoters  on  its  behalf. 

§  481.  Obligations  by  Judgment  or  Decree.  Other  obligattons 
are  imposed  or  conferred  by  judgments  or  decrees  of  courts  or  of  tri- 
bunals exercising  a  public  authority  of  a  quaai  judicial  nature,  as  in 
assessments  of  betterments  for  public  improvements.  In  these  caaeg 
the  remote  cause  which  led  the  sovereign  power  to  act  or  set  the 
judicial  machinery  in  motion  may  have  been  some  act  of  the  parties 
directed  towards  that  end ;  but  the  immediate  source  of  the  obliga- 
tion is  the  act  of  the  sovereign  power. 

2.  Obligations  Arising  from  Agreement. 

A.-<X)NTRACT  OBLIGATIONS. 

§  482.  In  GtoneraL  The  most  numerous  and  important  group  of 
obligations  comprises  those  that  are  assumed  by  the  parties  to  them 
through  a  bilateral  juristic  act,  an  agreement;  and  among  these 
contract  obligations  hold  the  chief  place.  Of  contract  obligations  in 
general  it  is  not  necessary  to  speak  at  lai^  here.  Most  of  what  is 
usually  placed  under  the  head  of  contract  in  our  law  belongs  to  the 
juristic  act  rather  than  to  the  obligation  resulting  from  it;  and 
much  of  the  remainder  is  matter  which  is  common  to  all  kinds  of 
obligations  or  to  many  kinds  of  them  besides  obligations  ex  eowbrada^ 
However  there  is  considerable  confusion  prevailing  between  contract 
obligations  properly  so  called  and  certain  other  sorts  of  obligations 
and  even  duties  corresponding  to  rights  in  rem^  which  it  is  neces- 
sary to  try  to  clear  away.  This  comes  in,  first  in  what  are  called 
"  implied  contracts/'  and  secondly  in  cases  where  contract  duties 
overlap  with  duties  of  other  kinds. 

§483.  Contracts  Implied  in  Fact'  and  in  Law.  The  name 
implied  contract  denotes  two  quite  different  kinds  of  juristic  acts.  In 
one  all  of  the  elements  of  a  contract  are  actually  present,  but  the  con- 
sent of  the  parties,  instead  of  being  expressly  stated  in  words  spoken 
or  written,  is  indicated  by  some  other  sort  of  conduct.  This  is 
a  true  contract,  and  the  obligation  thence  arising  is  in  the  strictest 
sense  a  contract  obligation.  In  the  other  some  of  the  essential  ele- 
ments of  a  contract  are  in  reality  wanting,  there  is  even  in  most 
cases  no  agreement,  but  certain  other  facts  are  preset  fix>m  which 
the  law  conclusively  presumes  the  presence  of  the  miaamg  dements, 
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and  thus  raises  the  obligation.  The  obligation  is  an  actual  one^  and 
in  every  respect  as  valid  as  if  it  had  arisen  from  a  true  contract;  but 
the  contract,  the  juristic  act  originative  of  the  obligation,  is  con- 
structive merely.  The  former  are  called  contracts  implied  in  &ct, 
and  the  latter  contracts  implied  in  law  or  quasi  contracts. 

In  ascertaining  the  existence  or  content  of  the  obligation  growing 
oot  of  a  contract  implied  in  law  we  get  no  help  at  all  from  the  fic- 
tion of  a  contract.  We  are  compelled  in  every  case  to  go  back  to 
the  actual  &cts  and  to  identify  and  define  these.  It  is  only  after  we 
have  thus  independently  established  the  obligation  that  we  call  in 
the  fiction  of  a  contract  and  call  it  a  contract  obligation.  We  prove 
the  contract  from  the  obligation,  not  the  obligation  by  the  contract. 
If  this  be  so,  the  question  naturally  occurs,  why  introduce  such  a 
fiction  at  all.  What  is  gained  by  calling  these  transactions  con- 
tracts when  they  are  not  ?  Why  not  recognize  a  class  or  classes  of 
non-oontractual  obligations  arising  directly  out  of  the  actual  facts 
from  which  the  contract  is  said  to  be  implied,  resembling  contract 
obligations  and  standing  dose  by  their  side  but  not  included  in 
them  ?  I  think  that  there  is  at  present,  wherever  the  old  forms 
of  action  have  been  abolished  and  pleadings  are  required  to  contain 
simply  a  statement  of  the  actual  facts,  and  where  therefore  it  is  no 
longer  necessary  to  so  shape  the  allegations  in  a  complaint  as  to  make 
them  fit  the  peculiar  form  of  a  declaration  in  assumpsit,  no  sufficient 
reason  for  persisting  in  the  use  of  this  fiction,  but  that  it  is  for 
many  reasons  desirable  to  admit  the  existence  of  non-contractual 
obligations  much  more  freely  than  we  now  do— for  to  some  extent 
we  already  recognize  them, — and  to  confine  the  doctrine  of  contracts 
strictly  within  its  Intimate  boimds  instead  of  suffering  it  to  over- 
spread nearly  the  whole  area  of  the  law  of  obligations.  I  have 
already  pointed  out  the  propriety  of  limiting  the  application  of  the 
word  contract  as  used  to  denote  a  juristic  act.^  Accordingly  in  this 
chapter  I  shall  follow  the  latter  course,  discarding  the  fiction,  and 
describing  the  obligations  commonly  said  to  arise  from  quasi  con- 
tracts as  non-contractual  obligations.  In  doing  so  it  will  of  course 
be  necessary  to  describe  the  &cts  out  of  which  the  obligations  spring 
in  exactly  the  same  manner  as  if  they  were  set  forth  as  the  basis  of 
implied  contracts ;  and  therefore  if  it  appears  to  the  reader  that  an 
unwarranted  liberty  is  taken  in  departing  from  the  received  arrange- 
ment, the  whole  exposition  can  be  brought  back  again  into  the  time- 

1  See  i  179. 
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honored  track  by  simply  supplying  a  statement  that  in  these  cases  a 
contract  is  implied.  Some  of  the  reasons  for  taking  this  course  are 
stated  in  the  next  section. 

§  484.  BeaaonB  for  not  Becognising  Contracts  Implied  in  Law. 
(1.)  It  seems  to  me  that  the  notion  of  an  implied,  fictitious  or  con- 
structive contract  arose  from  a  misunderstanding  of  the  civil  law 
doctrine  of  obligations  qua»i  ex  contraetM  combined  with  the  influ- 
ence of  that  most  prolific  source  of  confusion  in  our  law,  the  old 
forms  of  actions.     I  have  not  the  means  of  fiiUy  investigating  the 
question,  and  the  following  remarks  are  submitted  as  suggestions 
merely.     The  word  contract  in  our  law  is  used  to  denote  both  tLe 
juristic  act  and  the  obligation  arising  out  of  it.     It  is  in  the  latter 
sense,  for  instance,  that  we  speak  of  the  assignment  of  a  contract. 
Now  the  name  obligatio  quasi  ex  contrdctu  would  seem,  in  itself  con- 
sidered, to  express  rather  the  character  of  the  obligation  than  of  the 
juristic  act  from  which  it  sprung.     It  is  an  obligation  which,  though 
not  a  contract  obligation,  is,  however  it  came  into  existence,  like  a 
contract  obligation.     But  the   most  important   difierenoe  between 
obligations  ex  (xyntrcustu  and  ex  delido  is  that  the  former  are  primaiy 
obligations,  which  will  not  support  an  action  before  breach,  while 
the  latter  are  s^tondary,  flowing  from  wrongs  and  already  ripe  to  be 
sued  upon.^    Obligations  quasi  ex  contractu  are  like  true  contract 
obligations  in  this  principal  characteristic,  and  would  naturally  be 
grouped  with  them  in  common  opposition  to  obligations  arising  fivm 
delicts.     From  as  early  as  the  time  of  Gains  they  have  been  de- 
scribed as  arising  proprio  quodam  jure  ex  variis  causarum  Jiffum.* 
In  the  Institutes  of  Justinian,  after  saying  that  in  case  of  an  obliga- 
tion to  return  a  payment  made  by  mistake  the  debtor  re  obBgatur 
(we  have  already  seen  that  obligations  re  canlra/ias  included  noianj 
that  were  not  ex  corUradu  at  all),^  it  is  added  :  Sed  haso  spedes  Mir 
gationis  non  videtur  ex  cordradu  consisterej  cum  is  qui  solvendi  ammo 
dot,  moffis  distrahere  voiuU  negotium  quam  cordrahere.^     And  in 
another  passage  we  find  it  laid  down  in  r^ard  to  obligations  qaai 
ex  contractu:  quce  nonpropriequidem  ex  contra^stu  naad  mtelliguniur; 
sed  tamerif  quia  non  ex  mal^io  subsUmdam  oapiunt,  quttsi  et  coih 
tra/stu  nasci  mdeniur.^    It  seems  to  me  most  probable  that  the  origi- 
nal conception — ^not  very  clearly  formed — was  simply  that  of  a 
primary  obligation,  which  as  such  would  be  like  a  contract  obligar 

iS©eJ143.  «D.44^7,1.  *8ee|132. 

*  Inst.  Ill,  14, 1.  •  Inrt.  Ill,  27,  pr. 
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don,  but  which  sprung  from  some  other  source;  and  that  it  was 
not  intended  to  assert  that  there  was  any  likeness  between  the 
juristic  act  from  which  such  an  obligation  arose  and  a  contract. 
"The  obligations  to  which  the  term  quasi  ex  oontnushi  is  conve- 
niently applied  are  in  their  effects  similar  to  contracts,  though 
different  in  their  origin,  the  obligee  being  placed  in  a  similar  posi- 
tion to  that  in  which  he  would  be  if  he  had  entered  into  a  contract/'  ^ 
However,  the  civilians  undoubtedly  transferred  the  idea  of  resem- 
blance to  a  contract  from  the  obligation  to  the  juristic  act,  if  indeed 
it  was  not  so  applied  from  the  first — ^the  last  of  the  passages  quoted 
above  from  the  Institutes  bears  that  way.  An  obligation  quasi  ex 
ooTUractu  is  without  question  often  looked  upon  by  them  not  simply 
as  an  obligation  which  in  its  own  nature  is  analogous  to  a  contract 
obligation,  but  as  an  obligation  derived  from  a  juristic  act  that  is 
analagous  to  a  contract  It  is,  if  I  may  venture  to  express  it  thus, 
not  simply  (Migatio  quasi  ex  conJbrojdu  but  obUgaiio  ex  quasi-oon- 
traehi.  The. idea  of  a  qua>si  contract  appears,  though  the  other 
idea  is  not  rejected.  In  the  Code  Napoleon^  it  is  laid  down  :  ^^Les 
quasircontra/^  sont  les  faUs  puremerU  volorUaires  de  Vhommey  dorU  il 
resulte  un  engagement  quelconque  envers  un  tierSy  et  quelque  fais  un 
engagement  rfysiproque  dea  deux  parties^' 

But  a  juristic  act  which  is  like  a  contract  and  has  to  a  certain 
extent  the  same  effects  is  still  a  very  different  thing  from  a  group  of 
facts  from  which  a  contract  is  implied  or  presumed.  In  the  first  case 
there  is  no  fiction  and  the  obligation  arises  directly  from  the  actual 
&cts,  whereas  in  the  second  the  obligation  only  arises  indirectly  and 
with  the  aid  of  a  fiction.  I  do  not  assert  that  the  civil  law  writers 
have  never  taken  this  last  step  and  passed  from  the  conception  of  a 
quasi  contract  to  that  of  an  implied  or  presumed  one.  But  in  our 
own  law,  even  if  the  civil  law  doctrine  had  been  better  understood 
than  I  think  it  was  by  the  old  lawyers,  the  shape  which  the  develop- 
ment of  the  forms  of  action — partly  perhaps  under  the  influence  of 
this  very  misunderstanding  but  also  largely  from  other  causes — ^took 
would  have  made  it  hard  to  avoid  a  resort  to  the  conception  of  an 
implied  contract.  The  only  form  of  action  which  was  worked  out 
and  made  available  for  the  enforcement  of  most  obligations  quasi  ex 
oon^roc^,  was  assumpsit,  a  form  which  ex  m  termini  is  applicable  only 
to  contract  obligations.     A  promise  had  to  be  alleged  and  proved; 

1  Camp.  Bom.  Law  Tit.  27,  p.  125. 

*  Art  1371.    See  also  Poth.  Oblig.  113, 114 ;  Mack,  i  457. 
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and  where  none  could  be  found  in  fact  it  was  neoessaiy  to  presume 
one  if  the  action  was  to  be  maintained  at  all.  It  seems  to  me  very 
likely  that  it  was  in  this  way  that  in  our  law  nearly  the  whole  sub- 
ject of  obligations  has  been  swept  within  the  r^on  of  contracL 
Obligations  ex  delieto  not  being  recognized  and  the  greater  number 
of  obligations  quasi  ex  contractu  being  enforceable  only  by  a  form  of 
action  distinctly  contractual^  it  would  naturally  come  to  be  supposed 
that  no  obligation  could  originate  except  by  contract^  and  thus  such 
absurdities  as  calling  a  judgment  a  contract  would  become  possible; 
a  judgment  creates  a  debt,  and  a  debt,  it  was  thought,  implies  a 
contract.* 

(2.)  But  in  fact  debts  have  always  been  capable  of  being  created 
in  our  law  without  contract.  Besides  the  case  of  judgments  just 
mentioned,  Professor  Langdell  maintains  that  debts  can  generally 
be  created  by  a  deed  of  grant,  and  cites  the  instance  of  an  annuity, 
which  is  a  debt  payable  by  installments,  and  yet  can  be  so  createi' 
It  may  perhaps  be  thought  that  such  a  deed  really  in  substance  con- 
tains a  contract  and  is  a  grant,  a  conveyance,  only  in  form.  This  I 
shall  consider  a  little  further  on.^ 

Also  the  reception  and  enjoyment  of  another's  prop^^y  with  the 
understanding  that  it  is  expected  to  be  paid  for  will  often  give  rise 
to  a  debt  although  there  is  no  contract.  An  example  of  this  is 
found  in  a  lease  by  indenture  with  a  covenant  to  pay  rent.  If  the 
lessee  enters,  he  is  liable  for  the  rent  either  in  covenant  or  in  debt 
so  long  as  he  holds  possession.  But  even  though  he  never  enters^ 
or  if  he  assigns  the  term  and  the  assignee  takes  possession,  he  is  still 
liable  in  covenant  though  not  in  debt.  The  assignee  also  after  entry, 
is  liable  to  the  original  lessor  in  debt  as  well  as  in  covenant.^  Here 
the  only  contract  is  the  covenant,  and  that  binds  by  its  own  force 
independently  of  any  possession  of  the  land ;  but  the  use  and  ooeo- 
pation  creates  a  debt,  a  non-contractual  obligation,  which  overlaps 
with  the  contract  obligation  to  some  extent,  and  if  inconsistent  with 
the  latter  would  yield  to  it,  but  which  so  far  as  not  so  inoonsisteDt 
can  be  enforced  by  its  appropriate  form  of  action.  The  payment  of 
rent  satisfies  both  obligations,  on  principles  to  be  explained  heie- 
after.* 

A  still  more  striking  instance  is  found  in  the  action  <^  indelntaim 

1 8  Bl.  Com.  169,  ISO.  *  Lang.  {100.  *  See  {  506. 

« Taylor,  Landlord  and  Tenant,  H  68, 616,  618^  620, 662,  680. 
»See2  566. 
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oiguimpaL  The  implied  promise  on  which  this  action  is  ostensibly 
brought  is  of  course  a  pure  fiction.  But,  as  the  name  of  the  action 
implies,  this  fictitious  contract  is  itself  based  upon  a  debt;  and  that 
ddbt  is  not  a  fiction  at  all  but  a  reality.  Now  debt  at  common  law 
never  would  lie  on  a  bilateral  contract  not  under  seal,  for  instance^ 
on  a  contract  of  sale  executory  on  both  sides  even  though  the  price 
was  expressly  made  payable  in  advance,  ^'  but  as  soon  as  the  title  to 
the  property  sold  passes  to  the  buyer,  debt  will  lie  for  the  price.  It 
IS  dear,  therefore,  that  it  is  the  transfer  of  the  property  for  a  certain 
prk^e,  and  not  the  previous  executory  contract,  that  creates  the 
debt"  ^  Hence  in  order  that  indebitatus  dssuTnpmt  may  lie  for  the 
price  of  goods  originally  sold  on  such  an  executory  contract,  three 
distbct  and  separate  obligations  must  have  existed,  viz.:  (i)  the 
original  contract  obligation  to  pay  the  price,  which  would  support 
an  action  of  special  assumpgU  but  not  of  debt  nor  iTidMiaitua  assumpsit, 
(ii)  the  debt — an  actual  debt— created  by  the  transfer  of  the  property 
as  just  stated,  on  which  Ssht  would  lie  but  not  assnmpsUy*  and  (iii)> 
the  obligation  arising  from  the  implied  and  purely  fictitious  promise 
to  pay  Hie  debt  already  due  according  to  its  tenor,  by  which  the  con* 
venient  action  of  inddntaius  assumpsit  is  let  in.  Now  it  is  evident 
that  the  parties  do  not  actually  intend  to  make  a  new  contract  whem 
they  transfer  the  property.  They  have  already  one  contract  existing,, 
and  to  laymen  unlearned  in  the  subtleties  of  the  law  that  would, 
naturally  seem  quite  enough.  The  transfer,  as  is  said  of  a  some- 
what similar  transaction  in  one  of  the  passages  from  the  Institutes 
cited  above,  would  present  itself  to  their  minds  merely  in  its  obvious- 
light  of  a  performance  of  the  pre-existing  contract.  And  it  would: 
certainly  be  gmng  a  great  ways  to  posit  a  purely  fictitious  contract 
to  account  for  the  debt,  and  then  heap  upon  that  another  fictitious- 
oontract  for  the  assmnpsU.  Hence  the  debt  cannot  be  regarded  as 
arising  out  of  contract  at  all. 

(3.)  By  treating  obligations  quasi  ex  canfra^iu  as  non-con* 
tractoal  obligations  we  avoid  useless  fictions,  always  a  desideratum. 

(4.)  It  is  quite  possible  that  by  making  a  distinction  between  con- 
tracts and  other  sources  of  obligations  the  treatment  of  some  difficult 
questions  as  to  the  liability  of  infimts,  married  women,  lunatics  and 
persons  under  other  disabilities,  for  services  rendered  to  them  would 
be  much  fiicilitated. 

S485.  Implied  Contracts  of  a  Mixed  IS'ature.     However  the 

^Lttig.  {100.  'Lang.  2  48. 
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difltincdon  between  true  contracts  and  guoM-contracts,  so  called,  is 
not  always  quite  so  plain  as  the  above  discussion  may  seem  to  have 
taken  for  granted.  A  part  from  the  &ct  that  they  may  overlap, 
that  the  presumption  of  law  may  come  in  to  create  a  contract  in  cir- 
cumstances where  a  jury  would  find  as  a  &ct  that  there  was  one^ 
there  are  cases  where  the  law  adds  terms  to  an  actual  contract  inde- 
pendently of  the  will  of  the  parties  or  puts  an  arbitrary  constracdoo 
upon  particular  words.  In  such  cases  the  contract  may  be  partly 
express  or  implied  in  &cij  and  partly  implied  in  law.  A  good 
example  of  this  is  found  in  the  exemption  of  a  master  from  liability 
to  a  servant  for  the  negligence  of  a  fellow  servant,  which  is  well 
settled  to  rest  upon  an  implied  term  in  the  contract  of  hiring  to  that 
•efiect ;  ^  though  doubtless  most  servants  and  masters  as  well,  wooU 
be  much  surprised  to  be  told  that  they  had  made  such  a  contncL 
If  marriage  be  r^arded  as  being  or  including  a  contract  between 
the  parties  and  the  mutual  duties  thence  resulting  as  contract  daties, 
this  is  a  still  stronger  instance,  because  the  parties  cannot  even  by 
^consent  change  the  terms  of  the  contract  In  drawing  the  line  here 
Jbetween  contractual  and  non-contractual  obligations,  it  seems  to 
me  that  such  implied  terms  cannot  be  separated  from  the  contract^ 
:and  that  where  there  is  an  actual  contract  all  the  obligations  result- 
ing must  be  regarded  as  contract  obligations  even  though  they  take 
their  form  from  terms  in  the  contract  arbitrarily  inserted  by  the  law 
.and  not  actually  agreed  to  by  the  parties. 

Besides  this  there  are  cases  where  a  person  may  be  estopped  to 
vdeny  the  existence  of  a  true  contract,  as  he  may  any  other  &ct,  on 
grounds  that  are  of  a  general  nature  and  not  peculiar  to  the  law  of 
^contract  This  has  no  relation  to  the  subject  of  our  present  dis- 
cussion. 

§  486.  The  Overlapping  of  Duties.  The  other  cause  of  oonfa- 
«ion  between  contract  and  other  duties  is  their  occasional  overlapping 
with  each  other.  It  has  already  been  shown  in  a  previous  diapter' 
that  the  action  of  trespass  on  the  case,  originally  an  action  to  get 
damages  for  wrongs  growing  out  of  breaches  of  duties  correspond- 
ing to  rights  in  rem,  was  gradually  widened  in  its  scope,  the  oourts 
At  each  step  of  its  extension  recognizing  the  existence  of  duties  more 
imd  more  diverse  from  those  for  whose  breach  the  older  action  of 

1  Priestley  v.  Fowler,  3  M.  <&  W.  1 ;  S.  C.,7  L.  J.  Ex.42;  Wilson  ».  Meny,  L  B. 
1  Se.  App.  826. 
*Seeil36. 
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trespass  in  its  strict  form  lay,  and  more  and  more  like  obligation 
duties,  until  at  last  a  point  was  reached  where  no  duty  correspond- 
ing to  the  rights  in  rem  woald  su£Sce  to  maintain  the  action  and  the 
ooorts  had  to  assume  the  existence  of  obligations  and  posit  a  new 
species  of  contracts  as  their  basis,  when  the  action  also  became  more 
specialized  and  cueumpaU  arose  as  a  separate  form.  We  have  also 
seen  that  these  new  obligations  when  once  established  were  found  to 
lap  back  upon  some  of  the  older  duties ;  and  it  is  chiefly  this  over- 
lapping with  which  we  are  now  concerned. 

But  the  action  on  the  case  developed  also  in  another  direction  and 
was  the  occasion  of  the  legal  recognition  of  another  set  of  duties, 
which,  though  they  correspond  to  rights  tn  rem,  I  did  not  specially, 
mention  in  the  preceding  chapter  for  the  reason  that,  so  &r  as  they 
are  distinct  from  the  duties  in  §  467,  they  are  imposed  on  special 
classes  of  persons  only  and  therefore  properly  &U,  as  it  seems  to  me, 
into  the  ju8  peraonarum»  The  action  was  extended  from  wrongful 
acts  to  wrongful  omissions,  as  we  have  seen,  mainly  by  means  of  the 
all^ation  that  the  defendant  miper  se  assumpsit  the  undertaking,  and 
it  is  upon  declarations  containing  this  allegation  that  the  later  deda- 
rations  in  aasumpdt  as  an  action  ex  oontrodu  must  be  affiliated.  But 
also  if  '^  damage  had  beei\  done  or  occasioned  by  the  act  or  omission 
of  the  defendant  in  the  pursuit  of  some  of  the  more  common  call- 
ings, such  as  that  of  a  farrier,  it  seems  that  the  action  could  be 
maintained,  without  laying  an  assumpsit,  on  the  allegation  that  he 
was  a  'common'  farrier.  The  latter  principle  *  ^  *  expressed 
the  general  [duty]  of  those  exercising  a  public  or  'common'  busi- 
ness to  practice  their  art  on  demand,  and  show  skill  in  it.  '  For,' 
as  Fitzherbert  says,^ '  it  is  the  duty  of  every  artificer  to  exercise  his 
art  rightly  and  truly  as  he  ought.'"'  Out  of  this  and  some  expres- 
sions in  the  ancient  writs  in  actions  against  innkeepers^  grew  the 
idea  of  a  duly  ''  by  the  custom  of  England."  This  which,  as  I 
have  said,  was  not  an  obligation,  was  also  confused  with  the  contract 
daty  and  with  the  non^^^ntractual  duty  expressed  in  the  ancient. 
(mumpsU^  with  both  of  which  it  often  overlapped. 
'  It  will  now  be  easy  to  understand  how  two  kinds  of  erroneoua 
views  have  grown  up  in  regard  to  these  duties,  and  wherein  the 
error  lies. 

§487.  Duties  Arising  fi^om  a  Contract  are  Ck>ntraot  Duties* 
The  first  of  the  erroneous  views  mentioned  in  the  preceding  section 

>  Fits.  Nat  Brer.  94  D.  >  Holmes  184.  *  Holmes  187. 
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is  the  idea  that  duties  are  sometiines  created  hj  htw  directly  and 
merely  upon  the  making  of  a  contract^  founded  upon  the  oontracfe, 
and  imposed  upon  and  owed  to  the  parties  to  it  ooljj  whidi  yet  m 
not  contract  duties.  Thus  in  Tattan  v.  The  Great  Western  Railway 
Co.,^  the  declaration  stated  that  the  plaintiff  delivered  to  the  d^nd- 
antB  as  common  carriers^  and  the  defendants  accepted  goods  of  the 
plaintiff  to  be  taken  care  of  and  safely  carried  and  delivered  for  hire, 
and  that  the  defendants  so  carelessly  and  n^ligently  conducted 
themselves,  eta  This  was  held  a  declaration  in  tort  and  not  in  oon- 
traot,  the  question  being  important  in  relation  to  costs.  Cock- 
bum,  C.  J.,  said :  '^  The  duty  arises  as  soon  as  the  contract  is  made 
and  is  engrafted  by  the  common  law  on  the  contract.  Unless  there 
be  a  contract  between  the  carrier  and  the  person  whose  goods  are  to 
be  carried,  no  duty  arises.^'  After  remarking  on  the  anomalous 
state  of  the  law  under  which  the  plaintiff  could  sue  in  contract  on 
tort  at  his  option  and  his  costs  would  depend  upon  the  form  of  acdon 
chosen,  the  learned  Chief  Justice  went  on :  "  And,  whatever  may  be 
the  distinction  between  the  obligation  arising  out  of  a  ccmtract  and 
a  duty  imposed  by  the  common  law  on  persons  enteriiig  into  a  con- 
tract,  it  has  been  established  that  the  present  case  is  one  of  duty, 
imposed  on  the  contract  being  entered  into,  independently  alto- 
gether of  the  contract  of  the  parties.^'  One  dissents  with  great  hesi- 
tation from  the  opinion  of  so  eminent  a  lawyer  as  Chief  Jostioe 
Cockburn,  but  it  seems  to  me  plain  that  the  duty  on  whidi  that 
action  of  tort  was  based  did  not  "  arise  as  soon  as  the  contract  was 
made'^  and  was  not  ^'imposed  on  the  contract  being  entered  into," 
or  at  least  may  not  have  so  arisen  or  been  imposed.  A  dut7  so 
arising  and  imposed  would  have  been  a  contract  obligation  and 
nothing  else.  It  would  be  impossible  to  define  a  contract  obligation 
so  as  to  exclude  it.  The  duty  arose  from  the  reception  of  the  goods ; 
so  far  as  it  was  a  mere  bailment-duty  of  the  sort  described  in  §  461, 
it  arose  from  this  and  from  the  fact  of  the  plaintiff's  ownership 
alone,  and  would  equally  have  arisen  had  there  been  no  contract ;  so 
&r  as  it  was  more  than  this  it  depended  upon  the  rules  in  §467, 
and  arose  from  the  defendants  having  been  entrusted  with  the  good^ 
for  the  execution  of  a  special  purpose  and  their  accepting  and  retain- 
ing them  and  entering  upon  the  undertaking.  If  in  this  particalar 
case  the  contract  was  not  complete  until  the  time  of  the  reception  of 
the  goods  so  that  the  same  assent  which  went  to  make  up  the  con- 

^29L.  J.Q.B.184. 
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tract  also  entered  into  these  acts,  then  the  non-oontraotual  duty  did 
arise  at  the  time  of  making  the  contract.  But  this  was  a  mere  acci- 
dent. If,  as  may  have  been  the  case,  the  contract  for  carriage  was 
made  previonaly  and  the  goods  were  afterwards  delivered  for 
carriage  in  pursaance  of  it,  then  this  dnty  did  not  come  into  exist- 
ence till  some  time  after  the  making  of  the  contract  No  new  con* 
tract  would  have  been  made  at  the  time  of  delivery,  not  even  an 
implied  contract,  there  being  already  an  existing  contract  covering 
the  ground;  and  the  non-contractual  duty  would  not  even  appear  to 
be  **  engrafted  by  the  common  law  on  the  contract."  The  same 
erroneous  view  ai^)ears  in  Alton  v.  The  Midland  Railway  Co.^ 
There  the  plaintiff's  servant  bought  a  ticket  and  became  a  passenger 
on  the  defendants'  road,  and  was  injured  by  the  negligence  of  the  de* 
fendants'  servants.  The  plaintiff  sued  for  a  tort  per  quod  serviUum 
anUgU,  and  it  was  decided  that  he  could  not  recover.  The  court 
did  not  deny  that  a  master  may  sue  in  case  for  a  consequential  injury 
to  his  servant  from  another's  negligence,  nor  that  the  servant  himself 
in  the  case  in  question  might  have  maintained  an  action  ex  ddido. 
Bnt  the  ground  was  taken  that  in  such  cases  the  non-contractual 
duty  on  which  the  action  is  based  is  a  duty  imposed  by  law  upon 
the  making  of  the  contract,  and  that  therefore  the  action  is  sub- 
stantially for  a  breach  of  the  contract,  and  a  third  person,  who  could 
not  sae  directly  upon  the  contract,  ought  not  to  be  allowed  by  a  mere 
change  in  the  form  of  the  action  to  do  so  indirectly.  Whether  in 
this  case  any  duty  was  owed  to  the  master,  will  be  considered  here^ 
after;'  but  it  is  submitted  that  the  view  taken  by  the  court  of 
the  origin  and  nature  of  the  non-contractual  duty  on  which  an  action 
on  the  case  would  have  lain  in  fiivor  of  some  one  was  wrong,  for  the 
reasons  above  given. 

§  488.  Bffeot  of  a  Ck>ntraot  upon  Non-eontraotoal  I>atiea.  The 
second  of  the  two  erroneous  views  mentioned  in  §486  may  have 
come  in  part  also  from  an  undue  extension  of  the  principle  that  where 
there  is  an  express  contract  the  law  will  not  imply  one  about  the 
same  matter.  Besides  the  obvious  meaning  that  acts  done  under  an 
actual  contract  do  not  indicate  any  intention  to  make  another  con- 
tract, this  seems  to  include  two  distinct  rules,  namely  :  (1)  That  the 
implied  terms  which  the  law  sometimes  inserts  in  true  contracts, 
such  as  the  exemption  of  a  master  from  liability  for  a  fellow  servant's 
negligence,  although  they  are  inserted  without  the  actual  consent  of 

^a4L.J.C.P.292;  &  0, 19  C.  B.  N.  8.  218.  >  See  next  section. 
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ihe  parties^  are  iiot  inserted  against  their  manifested  will,  and  (2) 
That  where  a  oontract  obligation  and  another  dutjr  owed  by  die 
obligor  to  the  obligee  overlap  and  conflict,  the  latter  gives  way, 
because  the  consent  that  goes  to  make  up  the  contract  in  such  a  case 
also  excuses  from  the  inconsistent  duty.  But  so  far  as  they  do  not 
conflict;  the  non-contractual  duty  is  not  merged  in  the  contract  obli* 
gation,  as  is  shown  by  such  cases  as  Tattan  v.  The  Great  Western 
Railway  Co.^  Still  less,  it  would  seem,  could  a  duty  owed  to  a  third 
person,  whether  consistent  with  the  contract  duty  or  not,  be 
afiected  to  any  d^ree  by  the  oontract.  It  appears  to  be  an  element- 
ary and  self^vident  principle  that  if  A  owes  a  duty  to  B  or  will 
come  under  a  duty  to  B  on  the  happening  of  certain  evente,  he  cannot 
in  any  wise  alter  or  evade  that  duty  by  making  a  contract  with  G 
either  before  or  after  the  happening  of  the  events.  But  it  seems  to 
me  that  there  is  a  tendency  on  the  part  of  the  courts,  particnlarlvdie 
English  courts,  to  hold  that  when  a  contract  is  made  all  the  rights 
and  duties  as  to  the  doing  of  sudi  acts  or  omissions  as  are  contracted 
for  or  against  are  created  by  the  contract,  or  are  ^'engrafted  upon  it" 
in  the  manner  described  in  the  preceding  section,  and  therefore  exist 
only  as  between  the  parties  to  it. 

An  example  of  this  may  perhaps  be  found  in  Alton  9.  The  Mid- 
land Railway  Co.'  cited  a  little  way  back.  Becher  9.  The  Oreit 
Eastern  Railway  Co.'  is  a  very  similar  case.  The  plaintiff  and 
others  went  by  the  defendant's  line,  taking  the  servant  of  one  of  the 
party  with  them.  Afterwards  the  servant  returned  alone  and  took 
with  him  the  baggage  of  all  the  party.  The  servant  bought  an 
ordinary  passenger  ticket  The  baggage  of  the  plaintiff  thus 
in  charge  of  the  servant  was  lost  The  defendant  was  held  not 
liable  to  the  plaintiff.  In  both  of  these  cases  the  decision  was  pat 
upon  the  ground  that  the  only  duties  resting  upon  the  defendant 
were  oontract  duties  or  duties  equivalent  to  contract  duties  as  alr^idj 
explained,  and  that  the  plaintiff  was  not  a  party  to  the  contract. 
The  latter  decision  may  perhaps  be  supported  independently  of  this 
principle  on  the  ground  that  the  servant  had  no  right  to  take  the 
baggage  with  him  as  he  did.^ 

>  See  p.  484,  note  1.    Seea]flo{501. 
>See  p.  485,  note  1.    See  also  Shear  &  Bedf.  {  261. 
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Bat  a  carrier  who  receives  a  person  or  thing  into  his  vehicle  for 
tiansportation  without  any  contract  with  such  person  or  the  owner 
of  such  thing  may  nevertheless  be  liable  to  them  for  violations  of  the 
rights  of  bodily  security  or  property  of  or  in  such  person  or  thing 
through  his  n^ligence.  Thus  a  person  riding  free  upon  a  railroad 
by  the  invitation  of  the  president  of  the  company  has  been  held  to 
have  a  right  of  action  against  the  company  for  personal  injuries  re- 
ceived through  its  n^ligence.^ 

Here  there  was  no  contract  with  anybody.  In  Martin  9.  The  Great 
Indian  Peninsular  Ry.  Co.'  the  suit  was  for  non-delivery  of  the 
plaintiff's  baggage  and  for  negligent  damage  to  it.  The  plea  was 
that  the  plaintiff  was  a  military  officer  and  was  traveling  under  a 
contract  made  by  the  company  with  the  government  for  the  trans- 
portation of  troops.  The  plea  was  held  a  good  answer  to  the  count 
for  mere  non-delivery,  which  sounded  in  contract,  but  not  to  the 
count  for  negligence,  there  being  a  duty  independent  of  contract*  to 
uae  due  care  to  carry  the  plaintiff  and  his  baggage  safely.  And 
there  are  many  other  cases  supporting  the  same  principle.'  If  the 
negligence  consists  in  n^ligent  acts,  the  duty  will  be  that  in  §  412, 
which  is  owed  to  all  persons,  so  that  the  relation  of  carrier  and 
passenger  or  shipper  is  of  no  importance.  But  in  many  if  not 
most  of  the  cases  no  distinction  has  been  made  between  n^ligent 
acts  and  n^ligent  omissions.^  The  duty  broken  by  mere  omission 
might  be  that  in  §  413,  or  some  duty  resting  upon  the  carrier  as 
having  invited  the  other,  or  the  duty  in  §  461  or  that  in  §  467, 
according  to  circumstances.  Of  course  if  no  n^ligence  b  shown, 
the  mere  duty  to  deliver  goods  is  a  contract  duty,  and  if  in  Becher 
9.  The  Great  Eastern  Ry.  Co.'  the  action  was  for  simple  non-delivery 
or  £>r  '^n^ligence''  in  the  improper  sense  of  mere  omission,  the 
case  was  like  that  stated  in  the  first  count  of  Martin  v.  The  Great 
Indian  Peninsular  Ry.  Co.*  and  the  decision  was  right.  But  the  loss 
of  baggage  through  what  is  really  n^ligence  in  the  proper  legal 
sense,  viz.,  unreasonable  omission,  is  a  ground  for  an  action  on  the 
part  of  the  owner,  even  though  it  was  carried  under  a  contract  with 
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8ome  other  person.^  As  to  properfy^  these  duties  are  owed  to  all 
persons  having  rights  in  the  thing ;  as  to  persons^  they  are  owed  of 
course  to  the  person  carried  himsdf  in  respect  to  his  ri^t  of  se- 
curity, nor  can  I  see  any  reason  for  denying  tiiat  they  are  also  owed 
to  all  persons  who  have  potestative  rights  in  him  in  respect  to  such 
rights,  the  duly  in  §  463  being  of  course  substituted  for  that  in 
§  461  in  the  last  case.  If  this  is  so,  since  in  Alton  v.  The  Midland 
Railway  Co.*  negligence  was  allied  and  it  might  have  appeared  oo 
inquiry  that  the  n^ligence  consisted  not  in  simple  omission  to  cany 
safely  but  in  some  unreasonable  act  or  omission  constituting  a  breadi 
of  one  of  the  duties  corresponding  to  the  right  of  potedaa,  the  deci- 
sion, it  seems  to  me,  was  very  probably  wrong.^  This  error  is  in 
cases  like  the  above  partly  due  to  a  confusion  between  n^ligenoe  id 
the  improper  sense  of  mere  omission  and  the  proper  sense  of  unrea- 
sonable omission. 

§  489.  Oases  of  Delivering  Dangerous  Things.  There  is  an- 
other class  of  cases  which  may  properly  be  noticed  here,  where  the 
negligent  act  consists  in  putting  dangerous  things  into  the  hands  of 
another  person  without  giving  him  notice.  Many  acts  of  this  kind 
are  breaches  of  the  duties  in  §  412  and  §  413,  and  some  were  men- 
tioned among  the  examples  given  in  illustration  of  those  duties. 
Some  seem  to  be  cases  of  invitation,  &lling  under  the  duties  in 
§  414  and  §  416.  The  duty  in  §  416  will  probably  cova:  some  of 
them ;  but  where  there  is  a  contract  at  all  it  will  be  very  seld<Mn 
that  this  duty  can  be  owed  to  any  other  person  than  a  party  to  the 
contract. 

In  Blakemore  t^.  Bristol  &  Exeter  Bailway  Co.,^  a  heavy  stone 
was  brought  on  one  of  the  defendants'  cars  to  a  station  for  one  H. 
The  defendants  had  a  crane  at  the  station  used  to  load  and  unloed 
heavy  goods.  The  crane  was  defective  and  dangerous  to  use,  and 
the  case  was  argued  and  decided  on  the  assumption  that  the  defend- 
ants knew  this.  They  lent  the  crane  gratuitously  to  H  to  onload 
the  stone  without  giving  him  any  notice  of  the  danger.  The  jJain- 
tiff's  intestate  was  a  servant  of  H,  and  was  killed  by  an  accident  due 
to  the  defective  condition  of  the  crane  while  using  it  under  ffs 
authority  in  the  course  of  the  unloading.  It  was  decided  that  tiie 
plaintiff  could  not  recover.    The  court  said  that  a  gratuitous  lender 

>  Marshall  v,  York,  Newcastle  &  Berwick  Bj.  Co.  p.  487,  note  3. 
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18  ander  a  duty  to  the  borrower  to  give  him  notice  of  any  defeot  in 
the  thing  lent  known  to  the  lender  which  makes  it  dangerous  to  use 
in  the  manner  in  which  the  lender  believes  that  it  is  to  be  used ;  as, 
for  instance^  the  owner  of  a  vicious  horse  who  lends  it  to  another 
ought  to  tell  the  borrower  that  the  horse  is  vicious^  if  he  himself  is 
aware  of  it  But  it  was  further  said  that  this  is  a  duty  purely  ex 
eonfraetUy  and  therefore  owed  only  to  the  borrower  himself,  so  that 
the  plaintiffs  intestate  could  not  take  advantage  of  it.  On  the 
authority  of  this  case  MacCarthy  v.  Young  ^  was  decided.  It  was 
there  said  that  the  consideration  for  the  lender's  contract  was  the 
liability  of  the  borrower  to  answer  to  the  lender  for  negligence  in 
taking  care  of  the  thing  lent.  Now  it  is  a  fiindamental  principle  of 
die  law  of  contracte  that  the  consideration  must  exist  at  the  time 
of  making  the  promise.  When  a  "  future  consideration''  is  spoken 
of  the  consideration  really  consists  in  a  present  promise  to  do  or 
abstain  from  doing  something  in  the  future.  In  such  cases  the  con- 
tract is  bilateral,  a  promise  fer  a  promise.  This  principle  is  now 
perfectly  well  established,  though  in  the  past  it  has  been  at  times 
somewhat  obscured  by  the  form  of  expression  used  in  declarations — 
''  in  consideration  that  the  plaintiff  would  "  do  so  and  so — and  by 
the  &ct  that  the  actual  performance  of  the  act  or  omission  the  prom- 
ise to  perform  which  constitutes  the  consideration  is  often  a  con- 
dition precedent.*  But  here  the  lender's  promise  is  to  give  notice 
of  the  dangerous  nature  of  the  thing,  which  promise,  being  per- 
formable  at  the  time  of  its  delivery  to  the  borrower,  must  be  con- 
sidered as  made  before  that  time,  if  only  the  smallest  conceivaUe 
time  before.  A  promise,  which  ex  vi  termmi  looks  to  the  future, 
cannot  be  conceived  as  performable  at  exactly  the  same  time  when  it 
is  made.  In  the  case  of  gifts,  where  the  agreement  is  often  called 
an  executed  contract,  there  is  in  truth  no  contract  or  promise  at  alL' 
Now  if  the  ccmtract  is  regarded  as  an  implied  one,  there  is,  at  the 
time  of  making  the  lender's  promise  no  consideration  for  that  prom- 
ise in  existence.  The  borrower's  duty  to  take  care  of  the  thing  or 
any  implied  promise  on  his  part  to  do  so,  which  might  be  the  con- 
sideration, arises  only  from  his  possession  of  the  thing,^  and  cannot 
therefore  come  into  being  until  the  delivery  is  complete.  The  time 
of  the  making  of  the  lender's  promise  and  that  of  the  borrower's  are 
separated  in  time,  and  though  perhaps  only  by  an  infinitesimal  point 

>80L.  J.Ex.227;  8.  C,  6  H.  &  N.  329.  > Lang.  2}  60,  70. 

*Seeil79.  «See{461. 
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of  time  like  a  mathematical  point  which  divides  a  line  into  two 
partSy  jet  it  is  enough  to  prevent  any  overlapping  of  the  one  upon 
the  other.  Hence  the  contract^  if  there  is  any^  must  be  an  express 
one,  which  can  be  made  at  any  time,  but  which  in  fact  very  seldom 
is  made.  However,  it  must  be  admitted  that  the  above  objecdoD 
applies  only  to  the  lender's  duty  as  stated  by  the  court  in  the  two 
cases  cited.  If  that  duty  be  formulated  as  a  duty  to  compensate  the 
borrower  for  any  damage  that  he  may  sustain  for  want  of  notice^  a 
promise  to  that  effect  could  be  implied  so  as  to  be  synchronous  with 
the  borrower's  promise.  But  a  more  serious  objection  may  be  made: 
If  the  borrower's  actual  duty  be  taken  as  the  consideration  for  the 
lender's  promise,  so  that  the  contract  is  unilateral,  we  are  met  by  the 
objection  that  that  duty  arises  from  his  possession  of  the  thing  lent, 
and  is  not  created  with  any  reference  to  the  contract,  and  therefore 
is  no  consideration  for  it.  A  consideration  must  not  only  be  in  its 
own  nature  sufficient,  but  it  must  be  distinctly  performed  or  created 
as  a  consideration.^  On  the  other  hand,  if  an  implied  promise  of 
the  borrower  is  relied  upon  as  a  consideration,  then  that  is  mereij  a 
promise  to  do  what  he  is  otherwise  legally  bound  to  do,  and  there- 
fore not  sufficient.  Besides,  what  shall  we  say  of  cases  where  die 
borrower  is  under  a  disability  to  contract  ?  May  one  put  dangerous 
things  into  the  hands  of  a  married  woman  without  notice  and  with 
impunity-— excepting,  that  is,  his  liability  to  her  husband  for  t 
violation  of  his  potestative  rights? 

And  even  if  there  is  a  contract,  there  is  still  a  non-contractnal 
duty.  Actions  ex  ddido  for  the  negligent  delivery  of  dangerous 
things  have  been  maintained  in  cases  where  a  contract  could  with 
equal  propriety  be  said  to  exist,  as  between  letter  and  hirer,'  shipper 
and  carrier,^  and  even  between  a  vendor  and  sub-vendees  or  persons 
for  whose  use  the  immediate  vendee  has  bought^  I  have  already 
tried  to  show  that  these  actions  ex  delieto  are  not  to  be  r^arded  as 
merely  indirect  and  peculiar  modes  of  enforcing  the  contract  nor  as 
supported  by  duties  engrafted  by  law  upon  the  contract ;  but  that 
the  duties  are  entirely  independent  of  the  contract  in  their  nature  and 

>  Holmes  291-293. 

•Fowler  r.  Lock,  41  L.  J.C.P.99;  S.  C^  L.  R.  7  C.  P.  272 ;  aa,48L.J.aP. 
S94. 

*Bra88  V.  Maitland,  26  L.  J.  Q.  B.  49;  8.  C,  6  £L  &  BL  470;  Farrant  r.  Barna, 
31  L.  J.  C.  P.  137 ;  8.  C^  11  C.  B.  N.  8.  663. 

^  WelUngton  v.  Downer  Kerosene  Oil  Go.  104  Mass.  64;  Thomas  «.  Winchester, 
2  8eld.  (6  N.  Y.)  397;  George  v.  Skiyington,  39  L.  J.  Ex.  8 ;  8.  C,  L.  R.  6  Ex.  1. 
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only  connected  with  it  hy  the  accidental  circamstance  that  their  in- 
vestitive &cts  happen  to  coincide  in  part  with  the  elements  of 
the  juristic  act  of  the  contract  or  the  delivery  in  pursuance  of  it. 
What  seems  to  me  the  true  rule  in  this  class  of  cases  was  followed  in 
Coughtry  v.  Globe  Woolen  Co.*  The  court  below  held  that  even 
though  the  defendants  had  been  n^ligent  they  were  not  liable  in 
this  action,  because  they  owed  no  duty  except  by  contract,  and  that 
only  to  the  contractors.  But  this  judgment  was  reversed  by  the 
Court  of  Appeals,  on  the  ground  that  the  plaintiff  ^s  ^intestate  had 
been  invited  to  come  upon  the  scaffolding  and  that  it  was  a  trap. 
The  court  said  that  it  was  no  defense  that  the  defendants'  conduct 
was  also  a  breach  of  contract,  nor  would  it  have  been  a  defense  if 
their  contract  had  permitted  them  to  build  in  that  manner.'  Of 
course  there  need  not  always  be  an  invitation  or  a  trap  as  in  the  above 
case ;  some  other  of  the  duties  described  in  the  last  chapter  may  be 
the  one  broken. 

Bat  in  applying  the  principles  above  explained,  clear  in  the 
afaBtr>u«  and  elementary  as  they  ai«,  very  nice  distinotions  of  law  or 
corial  fact  sometimes  have  to  be  drawn.  For  example,  if  a  person 
is  employed  to  make  or  purchase  a  thing  for  another,  he  may  be 
bound,  either  by  contract  or  under  the  rule  in  §  467  or  §  416  to  use 
reasonable  care  to  deliver  a  well  made  and  safe  article.  This  duty, 
however,  is  owed  only  to  the  person  by  or  on  behalf  of  whom  he  is 
anployed.'  But  he  may  also  come  under  other  duties  to  third 
persons  under  the  principles  in  §412,  for  example.'  If,  however, 
he  were  to  make  the  thing  for  his  own  use,  it  would  not  be  a  breach 
of  duty  to  make  it  with  any  amount  of  carelessness  or  any  degree  of 
badness ;  and  if  he  afterwards  delivered  it  gratuitously  for  another's 
use,  notice  or  belief  of  the  existence  of  defects  in  it  would  have  to  be 
shown  to  make  him  liable,  since  the  previous  making  would  be  no 
part  of  the  breach  of  duty.  It  is  not  easy  to  reconcile  all  the  deci- 
sions on  these  points,  partly  I  think  because  the  lines  between  the 
different  duties  to  conduct  one's  self  reasonably  that  correspond  to 
rights  in  rem  have  not  yet  been  clearly  drawn  and  come  into  general 
recognition.  Also  in  the  cases  where  the  distinctions  above  alluded 
to  become  important  there  is  usually  a  contract  duty  of  some  kind 

>{  41S.  >See  alflo  Ptoiy  v.  Smith,  48  L.  J.  C  L.  731. 

*Lone  V.  Onte,  51  K.  Y.  494;  a  C^  10  Am.  Bep.  638;  Davidson  v.  Nichols,  11 
AUen514. 
^  Cases  in  note  4,  p.  490. 
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existing ;  and  sinoe  these  cases  closely  resemble  those  where  a  con- 
tract must  be  shown  to  support  the  action,  because  the  case,  at  least 
as  it  is  stated  in  the  plaintiff's  declaration — ^whether  or  not  a  good 
count  might  have  been  framed  on  the  fitcts,— -cannot  be  brought  under 
any  duty  corresponding  to  rights  in  retn,  and  none  can  be  shown 
between  the  plaintiff  and  the  defendant  but  only  between  the  latterand 
some  third  person,  as,  for  instance,  in  Winterbottom  v.  Wright^  or 
OoUis  r.  Selden,'  it  seems  to  me  that  the  courts  have  sometimes  con- 
fiised  together  the  two  classes  of  cases  and  thus  been  led  to  unduly 
expand  the  scope  of  contract 

B.-OBLIGATI0NS  ARISING  FROM  TRANSACTIONS  ANALOGOUS  TO 

GIFTa 

§  490.  Bights  Given  for  the  Obligee's  Benefit.  When  a  person 
confers  upon  the  obligor  a  right  with  the  intention  that  he  shall 
hold  it  for  the  benefit^  to  the  use  or  at  the  disposal  of  the  obligee  or 
shall  transfer  it  to  him,  and  with  the  intention  of  creating  a  right  in 
the  obligee's  fitvor  against  the  obligor  to  have  it  thus  held  or  trans- 
ferred, and  the  obligor  accepts  it  assenting  to  such  intention,  and  the 
obligee  assents,  the  obligor  is  bound  to  the  obligee,  if  the  statute  of 
uses  does  not  execute  the  use  in  the  latter,  to  hold  or  transfer  the 
right  according  to  the  intention  of  the  giver.  Sundry  implied  terms 
are  also  annexed  to  obligations  of  this  sort,  which  will  be  considered 
hereafter.' 

These  are  the  sort  of  obligations  that  furnish  what  may  be  called 
the  typical  cases  of  trusts,  but  we  are  here  concerned  with  them 
simply  in  their  character  as  obligations. 

The  right  conferred  upon  the  obligor  to  be  held  subject  to  the 
obligation  may  be  conveniently  designated  as  the  basis-right,  an  ex« 
pression  that  has  been  used  in  preceding  chapters.  As  will  be  more 
fully  explained  hereafter,^  it  need  not  in  all  cases  be  a  right  in  the 
strict  sense  atall.  If  aright,  it  may  be  eithermrem  orinpermnum. 
If  the  oUigor  gives  no  valuable  consideration  for  the  basis-right^ 
unless  he  has  some  independent  claim  to  it,  he  will  be  hdd  to  have 
assented  to  the  obligation  if  he  takes  or  holds  the  right  believing  or 

UlL.  J.Ex.415;  & G^  10 M.  A  W.  109. 

'87  L.  J.  C.  P.  233;  S.  C,  L.  R.  3  C.  P.  495.    See  explaaadon  of  this  caae  in 
Parry  v.  Smith,  48  L.  J.  C.  L.  731. 
•See  {518.  «See{517. 


OBUOATION8.  493 

staading  in  such  a  sitnatioii  that  he  ou^t  to  believe  that  it  was  given 
with  such  intent. 

As  between  the  donor  and  the  obligor  the  juristic  act  out  of  which 
this  sort  of  an  obligation  springs  may  be  a  sale^  a  gift  or  other  con- 
veyance, a  contract,  or  in  &ct  almost  any  species  of  agreement,  and 
th«:e  may  or  may  not  arise  an  obligation  between  them.  But 
beiiween  obligor  and  obligee  the  agreement  is  rather  indirectly  than 
directly  formed.  They  do  both  assent  to  the  same  thing,  otherwise 
the  obligation  would  not  arise,  but  they  do  so  by  both  separately 
assenting  to  the  proposal  of  the  donor.  Hence  the  obligation  need 
not  come  into  being  immediately  upon  the  vesting  of  the  basis-right 
in  the  obligor.  The  obligee  may  in  fact  be  a  person  not  in  being  or 
not  specifically  ascertained  at  that  time.  A  trust  may  be  created  for 
an  unborn  child,  so  that  the  donor  cannot  revoke  his  gift  nor  the 
oU^r  by  getting  rid  of  the  basichright  free  himself  from  his  obli- 
gation, or  it  may  be  in  fitvor  of  a  dass  of  perscms  or  of  all  persons 
ooming  under  some  general  description.  In  such  cases  each  benefi- 
ciaiy  must  assent  for  himself,  and  some  may  accept  and  others  reject, 
at  di&rent  times,  the  profifered  benefit.  The  assent  of  the  obligee,  as 
soon  as  it  is  known  who  he  is,  is  presumed  until  the  contrary  i^ 
pears,^  in  accordance  with  the  general  principle  that  prevails  in  regard 
to  gifls.'  It  is  plain  that  the  agreement  between  obligor  and  obligee 
18  not  a  contract,  though  similar  to  one  and  sometimes  so  classed.' 
The  content  of  the  obl%ation  depends  in  most  cases  primarily  upon 
the  wiU  of  the  donor,  the  other  parties  having  no  option  but  to 
accept  or  reject  what  he  ordains.  When  however  a  general  intent 
plainly  appears  a  large  latitude  of  construction  is  allowed  to  the 
ocurtB  in  making  out  the  particular  manner  in  which  the  general 
intent  is  to  be  carried  into  effect,  an  extreme  instance  of  which  is 
found  in  the  eyjores  execution  of  charitable  trusts,  or  in  the  rule  that 
prevails  in  some  of  the  United  States  that  securities  given  to  a  sur^ 
by  the  principal  for  his  indemnification  are  to  be  taken  as  intended 
to  enure  for  the  payment  of  the  debt,  so  that  the  surety  is  diai^^ed 
widi  a  trust  for  that  purpose.  In  other  States  such  a  trust  only 
arises  on  the  surety's  becoming  insolvent.^  Such  constructions  go 
on  presumptions  of  law  as  to  the  donor's  intention.  Very  often 
these  are  in  accordance  with  the  actual  &cts ;  and  even  when  they 

U  Kent.  Com.  807 ;  Minor  v.  Bogen,  {  491 ;  Gkmp's  Appeal,  {  494. 

>  Lang.  21 1,  2.  *  Poll.  Cont.  198. 

'See  14  A.  L.  Bev.  (Dec  1880)  889,  and  cases  there  cited. 
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are  not,  it  is  so  difficult  to  draw  the  line  between  &ct  and  fiction 
and  to  find  any  dear  and  definite  principles  on  which  the  obligations 
which  are  imposed  without  the  donor's  actual  consent  could  be 
arranged  into  a  separate  dass  or  classes,  that  it  is  better,  as  in  the 
analogous  case  of  terms  added  by  the  law  to  contracts,^  to  treat 
them  all  as  obligations  arising  by  consent,  evea  though  we  have  to 
artificialize  the  notion  of  the  consent  somewhat.  In  some  cases  ako 
presumptions  of  law  more  or  less  artificial  and  arbitrary  are  raised 
that  the  intent  of  the  donor  was  not  to  create  an  obligation  to  the 
beneficiary  but  simply  that  the  donee  should  be  used  as  an  instru- 
ment for  disposing  of  the  subject-matter  of  the  gift,  of  which  the 
donor  in  the  meantime  retains  the  control.  Thus  it  seems  to  be 
settled  in  England  that  an  assignment  for  the  benefit  of  creditors  is 
not  generally  to  be  considered  as  designed  to  create  a  binding  trast 
in  their  favor  but  rather  a  mere  mandate  revocable  at  the  debtor's 
pleasure.  Various  special  circumstances,  however,  on  which  it  is 
not  necessary  to  dwell  here,  will  if  present  rebut  this  presumpdoB 
and  an  obligation-right  will  be  vested  in  the  creditors.'  In  the 
United  States  there  appears  to  be  some  conflict  in  the  decisions  on 
this  point^  So  the  courts  go  a  great  way  in  holding  that  a  banker 
is  merely  a  debtor  of  his  depositors  and  not  a  trustee  for  them,  thar 
assignees  or  the  holders  of  checks  drawn  by  them.^ 

Under  the  old  distinction  between  law  and  equity  obligations  of 
this  sort  are  mostly  equitable.  But  in  some  cases  a  promise  is  said 
to  be  implied  on  which  an  action  of  assumpsit  will  lie ;  that  is,  the 
obligation  is  sometimes  a  legal  one.^  The  rules  which  decide  whci 
the  obligation  is  enforceable  at  law  are  among  those  which,  to  repeat 
the  expression  used  before,  are  due  merely  to  historical  accidents  and 
can  only  be  supported  upon  historical  grounds.  They  would  have 
no  place  in  a  philosophical  arrangement  of  law  but  would  be  dis- 
carded with  other  useless  subtleties. 

§  491.  Certain  Peculiar  Modifloations  of  the  Foregoing  Obli- 
gations.    The  normal  instances  of  the  obligations  described  in  the 

1  See  i  485. 

'Ghirrard  v.  Lord  Lauderdale,  3  Sim.  1 ;  6.  C,  2  B.  &  M.  451 ;  Johns  v.  Jamea, 
47  L.  J.  Gh.  853 ;  Adams's  £q.  31. 

>  2  Kent  Com.  532 ;  Adams's  £q.  (6th  Am.  Ed.)  108,  note  1. 

*iEtna  Nat.  Bank  v.  Fourth  Nat  Bank  of  N.  Y.  46  N.  Y.  82 ;  8.  C,  7  Am.  Bep. 
314;  Marine  Bank  v.  Falton  Bank,  2  Wall.  26%  Bank  of  the  BepabUcv.  Hillaid, 
10  WaU.  152;  15  A.  L.  Bev.  (Jan.  1881)  58. 

»2  Story  £q.  {1041. 
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preceding  section  are  where  the  donor,  the  obligor  and  the  obligee 
are  different  persons,  and  the  expressed  intention  of  the  donor  is 
really  his  own  intention  and  not  the  mere  intention  of  one  of  the 
other  parties  pat  into  his  month  and  expressed  through  him.  But 
there  are  certain  aberrent  forms  of  them  where  these  conditions  are  not 
found.  Thus  where  the  defendant's  testatrix  deposited  money  in  a 
savings  bank  in  her  own  name  as  trustee  for  the  plaintiff  and  with 
the  intention  of  giving  it  to  him,  and  at  the  time  did  not  inform 
any  one  except  the  bank  officers,  who  in  no  way  represented  the 
plaintiff,  of  the  transaction,  it  was  held  that  this  was  a  valid  gift  to 
him,  and  that  she  became  at  once  trustee  for  him  of  the  fund.^ 
Bat  the  court  said  that  this  would  not  have  been  so  had  she  de- 
posited the  money  with  a  like  intention  but  in  her  own  name  simply. 
In  the  latter  case  there  would  have  been  no  expression  of  the  will  of 
any  third  party,  the  transaction  between  the  bank  and  the  testatrix 
not  containing  any  declaration  of  trust;  and  to  create  any  obligation 
from  her  to  the  plaintiff  she  would  have  had  to  do  some  further  act 
sufficient  to  bring  the  case  within  the  principle  of  §  492.  But  as  it 
was,  no  such  further  act  was  necessary.  The  basis^right  was  not,  it 
most  be  remembered,  any  property  right  of  the  testatrix  in  the 
money.  That  had  become  by  deposit  the  property  of  the  bank.  It 
was  rather  the  debt,  the  obligation-right  which  the  bank  had  created 
and  vested  in  the  testatrix  by  the  transaction ;  and  this  debt  was  by 
its  terms  from  the  moment  that  it  became  vested  in  the  testatrix 
vested  in  her  as  trustee.  That  is,  the  bank  conferred  upon  the  testa- 
trix a  right  with  an  expressed  intention  that  she  should  hold  it  sub- 
ject to  an  obligation  to  the  plaintiff,  and  she  assented.  The  only 
peculiarity  in  the  case  is  that  the  intention  was  only  formally  that 
of  the  bank  and  was  originally  that  of  the  testatrix  herself.  A  like 
instance  is  when  the  owner  of  property  conveys  it  to  another  per- 
son on  an  understanding  that  the  latter  shall  immediately  convey  it 
back  to  him  to  hold  upon  a  trust,  and  the  reconveyance  is  made. 

Another  peculiar  modification  of  the  transaction  is  when  the 
donor  and  the  obligee  are  the  same  person.  A  man  may  create  a 
trust  in  his  own  fiivor.  The  resulting  trusts  that  sometimes  arise 
by  implication  of  law  in  the  donor's  &vor  belong  to  the  class  of 
obligations  added  by  mere  operation  of  law  mentioned  in  the  pre- 
ceding section.    Also  in  a  certain  sense  a  man  may  be  a  trustee  for 

^  Minor  v,  "Eiogen,  40  Conn.  512.  Compare  Brabrook  v.  BoitoD  Five  Gent  Sav. 
Bk.  104  Maas.  228. 
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himself.  In  this  case  it  seems  more  strictly  correct  to  saj  that  the 
obligation  is  pro  ianto  extinguished  or  suspended,  and  that  the  so- 
called  trustee  holds  the  basis-right  free  from  the  obligation.  But  the 
other  expression  is  convenient,  and  for  some  purposes  it  is  said  that 
the  obligation  is  considered  as  subsisting.^ 

§  492.  Deolarationa  of  Trust.  Obligations  of  the  sort  now  to  be 
described  might  perhaps,  like  those  in  the  preceding  section,  be 
regarded  as  modifications  of  those  in  §  490,  the  donor  and  obligor 
being  the  same  person.  But  since  there  is  in  fact  no  conferring  of 
any  right  upon  the  obligor  which  he  did  not  have  before,  and  sinoe 
this  circumstance  has  an  important  effect  upon  the  manner  of  creat- 
ing the  obligation,  it  will  probably  be  more  convenient  to  treat  these 
obligations  as  of  a  different  kind.  From  the  principle  that  A  bf 
giving  a  right  to  B  and  declaring  his  intention  that  B  shall  hold  it 
for  the  benefit  of  C  can,  if  B  and  C  consent,  create  an  obligation  in 
Cs  favor,  the  transition  is  easy  and  obvious  to  the  principle  that  by 
a  similar  declaration  he  can,  while  himself  continuing  to  hold  the 
right,  create  a  like  obligation  between  himself  and  C  If  A  bj 
transferring  his  property  to  a  third  person  can  make  that  peraon  a 
trustee  for  C,'Or  can  himself  receive  back  again  the  same  property 
to  hold  as  sudi  trustee,  why  should  he  not  be  permitted  to  beoome 
trustee  directly,  without  going  through  the  troublesome  formalitj 
of  a  transfer,  or  two  transfers,  of  the  basis-right?  Here  however 
we  are  met  by  a  difficulty.  When  the  donor  and  the  obligor  are 
different  persons  the  agreement  between  the  obligor  and  the  obligee 
is  plainly,  as  has  been  said,  not  a  contract.  But  this  is  not  so  plam 
in  the  case  of  a  declaration  of  trust.  Since  the  cont^t  of  the  oUiga- 
tion,  like  that  of  all  obligations,  consists  of  acts  or  omissions  to  be 
done  in  the  future,  and  since  the  agreement  is  made  directly  between 
the  obligor  and  the  obligee,  the  former  making  an  oflfer  and  the  latter 
accepting  it,  as  is  done  in  a  contract,  how  is  this  transaction  to  be 
distinguished  firom  a  mere  promise,  which  requires  a  consideration 
to  miJie  it  valid.  It  may  be  said  that  in  a  contract  the  assent  of 
the  ofieree  is  not  presumed  but  must  be  affirmatively  shown,  while 
in  the  transactions  which  we  are  now  considering  the  rule  is  the 
same  as  in  gifts,  namely,  that  assent  is  presumed.*  But  this  does 
not  help  us  any,  because  it  must  be  already  known  that  the  agree- 
ment will  not  be  a  contract  before  this  rule  can  be  applied.    More- 

>  Biydges  v.  Brydges^  3  Ves.  Jr.  120. 

>  Lang.  2  2 ;  Thompson  v.  Leach,  2  Vent.  198, 203.    See  also  p.  498,  aote  1. 
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over,  it  is  probably  true  that  the  general  principle  is  the  same  in 
unilateral  contracts  as  in  gifts,  that  assent  is  presumed,  though  in 
simple  contracts  it  is  masked  by  the  operation  of  the  rules  relating 
to  consideration.  When  an  offer  is  made  which  if  accepted  will 
give  rise  to  a  parol  promise,  it  is  necessary  that  the  consideration 
should  exist  at  the  time  that  the  promise  is  made,  and  since  in  uni- 
lateral contracts  the  consideration  cannot  be  a  mere  promise  but 
must  be  some  act  or  omission  actually  performed,  and  the  perform- 
ance of  which  must  be  affirmatively  shown  in  a  suit  on  the  contract, 
it  follows  that  a  mere  acceptance  of  the  offer  cannot  be  regarded  at 
all,  but  the  time  of  the  performance  of  the  consideration  must  be 
taken  for  l^al  purposes  as  the  time  of  the  acceptance.^  But  when 
a  promise  is  made  by  a  deed  poll  the  acceptance  may  be  presumed  in 
the  same  manner  as  if  the  deed  were  a  conveyance  and  not  a  con- 
tract. This  will  be  quite  evident  when  it  is  remembered  that  a 
deed  poll  may  contain  both  a  conveyance  and  covenants,  as  in  the 
ordinary  warranty  deeds  of  land  used  in  many  of  the  States  of  the 
Union,  and  that  the  whole  deed  must  take  effect  at  the  same  time. 

The  difficulty  was  got  over  in  this  way :  Uses,  out  of  which  trusts 
grew,  were  originally  intended  as  substitutes  for  rights  of  property. 
A  person  who  desired  to  give  his  property  to  an  ecclesiastical  cor- 
poration but  was  prevented  firom  doing  so  by  the  statutes  of  mort- 
main gave  the  corporation  the  use,  and  generally  intended  that  the 
use  should  be  as  ample  and  beneficial  as  the  right  in  rem  would 
have  been ;  the  feofifee  to  uses  was  a  bare  holder  of  the  l^al  title, 
all  the  beneficial  interest  was  vested  in  the  cestuy  que  tiae.  In  other 
words,  the  content  of  the  obligation  created  may  be  roughly  described 
as  the  permitting  the  ceetwf  que  use  to  act  as  though  he  were  the 
owner.  Therefore,  although  the  right  of  a  oestuy  que  trust  is  with^- 
OQt  doubt  a  mere  right  inperwnam  against  the  trustee,  a  mere  obli- 
gation, and  therefore  like  all  obligations  only  capable  of  existing  in 
its  complete  form  between  determinate  persons — ^in  case  of  charitable 
trusts  for  an  indeterminate  class  the  immediate  obligee  is  the  State, 
standing  as  their  representative,  and  suits  to  enforce  the  trust  are 
brought  by  the  Attorney  General  or  some  other  public  officer, — ^yet 
the  conception  easily  grew  up  of  an  equitable  property  right,  which 
might  be  r^arded  as  always  existing  side  by  side  with  the  l^al 
right.  If  the  two  were  separated  and  held  by  different  persons,  the 
purely  personal  character  of  the  equitable  right  has  usually,  though 

'  Lang.  {  2  et  9eq, 
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not  always  with  entire  logical  oonsistenoj,  been  recognized  in  our 
law.  But  where  there  is  no  trust,  the  owner  of  a  thing  is  often 
spoken  of  as  having  in  himself  both  the  legal  and  the  equitable 
title,  in  which  case  the  equitable  property  right  must  be,  tacitly 
if  not  consciously,  conceived  of  as  a  right  which  is  capaUe  of 
existing  in  ^uo^t-independence  of  any  corresponding  duties,  like 
a  right m  rm,  not  availing  against  any  determinate  peraonorpe^ 
sons.  This  conception  was  the  easier  reached  because  the  distinction 
between  rights  in  rem  and  in  personam  has  never  been  clearly 
marked  in  our  law ;  the  terms  themselves  are  hardly  yei  domesti* 
cated  there.  It  has,  it  is  true,  been  many  times  laid  down  by  judges 
and  text  writers  that  there  is  no  such  thing  as  an  equitable  property 
of  this  sort,  that  the  owner  of  a  thing  free  from  any  trust  cannot 
properly  be  said  to  have  both  the  legal  and  the  equitable  property, 
that  he  has  the  legal  property  simply  and  there  is  no  equitable 
property  at  all.^  And  from  what  has  already  been  said  in  this  and 
preceding  chapters  it  will,  I  think,  plainly  appear  that  this  is  the 
correct  view.  But  the  origin  of  declarations  of  trust  appears  to 
me  to  be  traceable  to  the  opposite  theory.  If  a  person  be  r^arded 
:as  having  in  himself  an  equitable  property  right,  then  it  followB 
naturally  that  he  may  transfer  that  right  to  another  by  gift  just  as 
he  may  any  other  property  right.  The  transaction  difiers  ttom  t 
-contract  exactly  as  gifts  in  general  difter  from  contracts,  t.  «.,  a  gift 
is  a  translative  juristic  act,  a  transfer  of  an  already  existing  right, 
whereas  a  contract  is  an  originative  juristic  act  and  creates  a  new 
right.  And  this  sort  of  gifts,  like  other  sorts,  require  no  consider- 
:ation. 

§  493.  Deolarationa  of  Truats  and  Promises.  Although  a  deo- 
.laration  of  trust  is  thus  theoretically  difierent  from  a  promise,  yet 
iin  any  given  case  it  may  be  practically  very  hard  to  say  which  the 
transaction  is.  The  kind  of  obligation  which  we  are  now  consid- 
ering exists  only  while  the  basis-right  continues  to  be  held  by  the 
obligor.  If  the  basis-right  is  transferred  to  the  obligee  the  obligar 
tion  necessarily  becomes  extinct.  Therefore  an  intention  on  the  part 
of  the  donor  to  make  such  a  transfer  is  obviously  not  the  same  as, 
iindeed  is  quite  inconsistent  with,  an  intention  to  create  such  an 
•obligation.  Still  as  most  of  the  points  of  difficulty  have  arisen 
in  cases  where  there  was  or  appeared  to  be  an  intention  of  the 

^  Biydges  v.  Brydges,  8  Ves.  Jr.  120 ;  Howard  v.  Earl  Shrewsboiy,  L.  B.  17  £q. 
378;  S.  C^  36  L.  J.  Ch.  283;  Lewin  on  Tnists  14. 
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former  kind^  it  will  be  necessary  to  take  such  cases  into  consideration. 
Our  present  subject  therefore  fidls  under  two  heads. 

First,  where  the  juristic  act  by  which  the  obligation  is  created 
does  not  purport  to  be  of  itself  a  transfer  of  the  basis-right.     Here, 
where  the  obligor  intends  to  retain,  at  least  for  the  present,  the 
basis-right  in  his  own  hands  and  only  to  impose  upon  himself  an 
obligation  as  to  his  use  of  it,  it  seems  that,  apart  from  the  require- 
ments of  the  statute  of  frauds,  no  particular  form  of  expression  is 
required.^     This  being  so,  I  cannot  see  that  the  transaction  is  in 
fiict  practically  different  from  a  promise.     To  be  sure  there  can  be 
made  out  a  theoretical  difference  between  the  transfer  of  an  equitable 
right  already  existing  in  the  donor  and  the  creation  of  a  new  obU- 
gation-right.     But  it  will,  I  venture  to  think,  be  evident  to  the 
reader  from  what  has  been  said  th^t  the  existence  of  such  an  equit- 
able right  prior  to  the  declaration  of  trust — ^in  which  case  it  must 
have  existed  not  only  like  a  right  in  rem  without  reference  to  cor- 
responding duties  owed  by  any  determinate  person  but  absolutely 
without  any  corresponding  duties — is  not  an  admissible  conception. 
Such  a  notion  can  only  be  entertained  in  the  absence  of  dear  and 
correct  ideas  of  the  nature  of  rights  in  perwmam;   and  however 
useful  it  may  have  been  in  the  past,  like  several  other  false  theories, 
in  helping  to  build  up  l^al  rules,  yet  it  is  not  on  that  account  to  be 
retained  in  a  scientific  legal  system.     The  scaffolding  must  be  taken 
away  when  the  building  is  done,  and  the  structure  left  to  stand 
alone;  or,  dropping  metaphors,  though  perhaps  we  should  never 
have  had  in  the  law  any  such  thing  as  a  declaration  of  trust  at  all 
had  it  not  been  for  this  idea  of  a  gift  of  a  pre-existing  equitable 
right,  just  as  we  might  not  have  had  any  trusts  if  the  court  of  chan- 
cery had  not  got  hold  of  a  &lse  theory  about  the  prevention  of 
fraud,'  yet  when  we  come  to  arrange  the  materials  of  our  law  sys- 
tematicaUy  we  must  recognize  that  we  have  here  in  truth  not  the 
transfer  of  a  right  but  the  creation  of  an  obligation,  and  conform 
our  expressions  to  the  &cts.     Moreover,  even  if  we  were  to  admit 
the  conception  of  a  gift  of  the  pre-existing  right  here  as  a  theo- 
retical basis  for  treating  declarations  of  trust  differently  from  prom- 
ises, it  would  not  help  us.     If  we  are  able  in  any  manner  to  deter- 
mine that  in  a  given  case  the  transaction  is  a  declaration  of  trust, 

1  Eekewich  v.  Manning,  21  L.  J.  Ch.  577 ;  S.  G^  1  DeG.  M.  &  G.  176 ;  RicharcUoQ. 
r.  Richardson,  36  L.  J.  Gh.  653;  S.  0^  L.  R.  3  Eq^  686. 
*6ee  {  12. 
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we  do  not  need  any  theoretical  basis  of  that  sort  to  justify  ns  in 
treating  it  differently  from  a  mere  promise.  The  difficulty  iq  all 
this  class  of  cases  is  to  know  whether  the  rules  that  govern  promises 
ought  to  be  applied^  particularly  the  rules  as  to  consideration.  Now 
if  it  can  be  shown  that  a  particular  juristic  act  is  not  a  promise,  it 
follows  of  course  that  those  rules  need  not  apply,  and  this  equally 
whether  the  transaction  be  r^arded  as  a  transfer  of  an  old  right  or 
the  creation  of  a  new  one.  The  theory  of  a  pre-existing  equitable 
right  gives  us  no  help  whatever  in  deciding  whether  the  agreement 
is  a  promise  or  not.  It  is  like  the  theory  of  impUed  contract  men- 
tioned in  §  483,  which  is  of  no  use  at  all  in  helping  us  to  find  oat 
whether  an  obligation  exists,  but  can  only  come  in  as  a  prindple  of 
classification  after  the  obligation  has  been  shown  to  exist  by  an  exhi- 
bition of  the  actual  facts  out  of.  which  it  arises.  So  here,  whatever 
actual  element  or  group  of  elements  being  present  in  the  juristic  act 
cause  it  to  have  the  character  of  a  declaration  of  trust  rather  than  a 
contract,  and  being  shown  to  be  present  afford  proof  that  it  is  sodi, 
must  be  sought  for  and  discovered  without  any  aid  from  the  theoiy 
under  discussion.  When  that  has  been  done,  the  theory  may,  it  is 
true,  be  applied ;  but  then  it  is  a  useless  fiction,  or  rather  a  perni- 
cious one,  since  it  interferes  with  a  correct  classification. 

How  complete  the  identity  of  substance  is  between  a  dedaration 
of  trust  and  a  promise  may  be  seen  from  a  simple  instance.  If  A 
executes  a  writing  in  the  following  words  and  delivers  it  to  B :  "I 
hereby  declare  that  I  hold  such  and  such  property  of  which  I  am 
now  the  owner  in  trust  for  B,''  that  is  a  good  declaration  of  trust, 
and  A  comes  under  an  obligation  accordingly.  But  if  instead  of  that 
A  had  written :  "  I  hereby  promise  B  to  convey  to  him  on  request 
such  and  such  property  of  which  I  am  now  the  owner,'*  and  had 
executed  and  delivered  this  writing,  it  would  be  a  mere  promise, 
and  if  without  oonsideration  unenforceable.  But  where  one  person 
is  simply  made  trustee  for  another  without  anything  Airther  being 
declared  as  to  the  content  of  the  trust  obligation  or  any  peculiar 
facts  existing  to  vary  the  usual  inference,  the  obligation  is  simply  to 
convey  on  request.  Consequently  in  both  cases  A,  if  he  intends  to 
bind  himself  l^ally  at  all  and  knows  the  nature  of  his  act  in  the 
former  case,  intends  to  create  exactly  the  same  sort  of  an  obhgadon. 
In  both  the  juristic  act  done  is  not  intended  to  transfer  the  basis- 
right  by  its  own  force  but  to  create  an  obligation  ;  in  both  there  is  a 
further  act  to  be  done  by  A,  which  is  in  both  the  same  act,  namely, 
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to  make  a  oonveyanoe  of  the  basis-right ;  and  in  both  this  further 
act  is  not  to  be  done  to  complete  the  obligation,  to  constitute  more 
fullj  the  relation  of  obligor  and  obligee  between  the  parties,  but  in 
performance  of  the  obligation,  which  being  performed  will  become 
extinct.  Yet  in  the  latter  case  I  suppose  that  a  court  of  equity 
would  say  that  "i{  you  want  the  assistance  of  the  court  to  ocmstiiute 
you  oeduy  que  trusty  and  the  instrument  is  voluntary,  you  shall  not 
have  that  assistance  for  the  purpose  of  constituting  you  cestuy  que 
trust"  ^  while  in  the  former  we  should  have  it  laid  down  that  '^  if  the 
party  has  declared  himself  to  be  the  trustee  of  that  [property,  even 
without  any  consideration,]  it  becomes  the  property  of  the  ceduy  que 
trust  without  more  ado,  and  the  court  will  act  upon  it."  ' 

It  seems  to  me  that  the  only  principle  that  can  be  deduced  from 
the  authorities  is  this  :  The  law  recognizes  a  distinction  between  the 
juristic  act  of  making  a  promise  and  the  juristic  act  of  voluntarily 
assuming  an  obligation  of  the  sort  that  we  are  now  considering,  but 
there  is  no  actual  substantial  difference  between  them,  it  is  really  a 
distinction  without  a  difference ;  therefore  in  all  cases  where  this  last 
named  obligation  is  possible — for  it  can  only  exist  as  to  the  use  of  a 
specific  basis-right — ^the  party  may  elect  at  his  own  pleasure  which 
character  his  act  shall  have.  Generally  his  choice  can  only  be  known 
from  the  words  that  he  uses,  so  that  the  question  will  depend  upon 
the  mere  form  of  expression. 

To  decide  questions  affecting  important  and  valuable  rights  upon 
mere  verbal  niceties  is  a  thing  which  courts  at  the  present  day,  and 
particularly  courts  exercising  equitable  jurisdiction,  are  very  reluct- 
ant to  do.  Nor  is  that  a  laudable  state  of  the  law  which  drives  them 
to  do  so.  These  juristic  acts  seem  to  occupy  a  place  in  (he  l^al  field 
where  two  perfectly  well-established  principles  advancing  from  dif- 
ferent sides  meet  and  clash,  namely,  the  principle  that  a  trust  may  be 
created  without  consideration  and  the  principle  that  a  promise  cannot 
be  specifically  enforced  in  equity  unless  made  on  valuable  considera- 
tion. The  line  cannot  be  drawn  between  them  at  or  near  the  place 
where  the  courts  are  now  attempting  to  draw  it  except  by  the  aid  of 
sndi  intrinsically  trifling  distinctions  as  above  indicated.  Small 
landmarks  must  be  used  to  mark  the  boundary  because  there  are  no 
large  ones.  The  only  alternative  would  be  to  move  the  line  con- 
siderably to  one  side,  which  of  course  could  only  be  done  through 

1  Ellison  V.  Ellison,  1  W.  <Sk  T.  L.  C.  245 ;  S.  C,  6  Yes.  656. 
^EtparU^e,  18  Yea.  140. 
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l^slation.  It  might  be  provided  that  declarations  of  trust  should 
have  either  a  valuable  or  a  good  eonsideration,  thus  assiniilating 
them  to  covenants  to  stand  seized  to  uses,  which  originally,  before 
the  statute  of  uses,  were  almost  the  same  things  as  declarations  of 
trust,  and  then  promises  to  deal  with  a  basis-right  in  a  particular 
way  be  taken  as  in  every  case  equivalent  to  declarations  of  trust ;  or 
all  declarations  of  trust  might  be  r^arded  as  promises,  and  the  law 
of  consideration  somewhat  relaxed  from  its  present  strictness,  as  sug- 
gested in  a  former  chapter,^  not  only  in  &vor  of  these  promises  bat 
of  promises  generally,  and  thus  this  dass  of  obligations  be  taken 
out  of  the  law,  being  partly  absorbed  in  contract  obligations  and 
partly  repudiated  entirely.  By  either  of  these  methods  the  difficulties 
above  discussed  would  be  removed. 

§  494.  Deolarations  of  Trust  and  Assigmnents.  The  second  of 
the  two  subdivisions  mentioned  in  the  first  part  of  the  precedbg 
section,  is  where  the  juristic  act  allied  to  constitute  a  declaration  of 
trust  purports  to  be  an  assignment  or  transfer  of  the  basis^right 
itflelf,  t.  e.,  purporte  not  to  be  properly  a  declaration  of  trust 

Of  course  if  the  transaction  is  in  fact  suffident  to  transfer  Ae 
basis-right,  no  question  as  to  a  declaration  of  trust  will  arise.  And 
since  ehoses  in  action  are  now  generally  assignable,  this  will  ofUn 
be  the  case  when  the  basis-right  is  itself  a  right  tn  per«mam. 

Also  an  imperfect  or  ineffective  conveyance  where  there  is  a  val- 
uable consideration  is  looked  upon  as  evidencing  a  promise  to  con- 
vey, and  then  a  contract  obligation  appears,  so  that  it  is  not  neces- 
sary to  discuss  wh^her  or  not  it  might  be  oonstrued  as  a  dedaration 
of  trust. 

Coming,  hpwever,  now  to  juristic  acts  without  valuable  con- 
sideration and  purporting  to  be  assignments  or  transfers  of  the 
basis-right  but  not  operative  as  such,  the  question  is  how  far,  not- 
withstanding the  inference  to  the  contrary  drawn  from  the  form  of 
expression,  these  can  be  taken  as  showing  an  intention  to  create  an 
obligation  of  this  sort.  The  rules  here  are  simply  rules  of  con- 
struction for  finding  out  what  the  party  must  be  presumed  to 
have  intended.  There  is  no  question  of  imposing  an  obligation 
^^  implied  in  law  "  upon  him  against  his  will.  There  are  too  classes 
of  cases. 

(1)  When  the  juristic  act  is  incomplete.  If  a  person  sets  out  to 
perform  a  certain  kind  of  juristic  act  the  effect  of  which  will  be 
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to  change  in  some  manner  his  rights  or  duties,  he  being,  as  in  the 
instonoes  with  which  we  are  now  concerned,  under  no  duty  to  do 
the  act,  and  if  die  act  is  one  which  consists  of  parts  that  can  be 
separately  done,  it  is  always  possible  that  after  partially  doing  the 
act  he  may  change  his  mind  and  dedde  not  to  go  any  further.  He 
has  a  right  to  so  change  his  mind  if  he  pleases.  Therefore  it  can 
never  be  said  so  long  as  any  essential  part  of  the  act  remains  undone 
that  he  has  irrevocably  committed  himself  to  making  the  proposed 
change.  But  an  obligation  created  by  a  declaration  of  trust  is  irre* 
vocable ;  and  hence  such  an  incomplete  juristic  act,  whether  or  not 
it  would  have  had  any  effect  had  it  been  completed,  is  never  taken 
as  a  binding  declaration  of  trust. 

(2)  When  the  juristic  act  done  is  a  complete  one  of  its  kind.  But 
a  juristic  act  of  that  kind  is  not  by  law  sufficient  to  transfer  the 
basis-right.  This  of  course  includes  the  case  of  the  basis-right  not 
being  transferable  at  all — as  ehosea  in  action  formerly  were  not — 
since  no  sort  of  juristic  act  will  be  sufficient  to  transfer  it.  Here 
the  principle  ut  res  valeai  quam  pereat  applies,  and  rather  than 
presume  that  the  party  intended  to  do  a  purely  nugatory  act  it  will 
be  presumed  that  he  intended  to  bind  himself  in  the  only  way  that 
he  could  do  so,  viz.,  by  a  declaration  of  trust 

The  above  propositions  seem  to  me  to  express  the  often  men- 
tioned distinction  between  an  '^ imperfect  gift"  which  a  court  of 
equily  will  not  lend  its  aid  to  perfect,^  and  a  transaction  where  it  is 
said  that  '^  the  donor  has  done  all  that  he  could  to  perfect  the  as- 
signment."' It  is  evident  that  this  latter  expression  is  not  strictly 
correct,'  since  in  many  cases  there  is  nothing  whatever  to  prevent 
a  transfer  of  the  basis-right  itself  if  the  party  chooses  to  make  such 
a  transfer.  A  few  examples  wiU  further  iUustrate  the  difierence. 
"  In  Searle  o.  Law,^  A  made  a  voluntary  assignment  of  Turnpike 
Bonds  and  Shares  in  a  Railway  Company  in  trust  for  himself  for  life, 
and  aflier  his  death  for  his  nephew.  He  delivered  the  bonds  and  shares 
to  B,  but  did  not  observe  the  formalities  required  by  the  Turnpike 

^  Milroy  V.  Lord,  4  DeG.  F.  A  J.  264 ;  a  C^  81 L.  J.  Ch.  79S ;  Warriner  «.  Bogen,  L. 
B.  16  Eq.  340;  a  C^  42  L.  J.  Ck.  681;  Pearson  «.  Amicable  AaBaranoe  Office,  27 
Bear.  229 ;  Antrobus  v.  Smith,  12  Vet.  89. 

*Siieli  Eq.  72;  Forteecae  v.  Bamett,  8  My.  A  E.  36 ;  Gilbert  v,  Oyerton,  2  H.  A 
M.110;  S.  G.,d3L.  J.  Ch.  688;  and  casea  in  note  1,  ai^mv. 

*Bichatda(m  «.  Bichardaon,  86  L.  J.  Ch.  668 ;  a  C,  L.  B.  8  £q.  686. 

M5Sim.96;  a  C,  15  L.  J.  Oh.  187. 
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may  be  considered  as  fiiUing  under  the  general  head  of  declarations 
of  trust,  so  &r  as  obligations  and  not  mere  facultative  rights  are 
created  under  them,  though  thej  have  certain  peculiarities  that  in 
a  full  exposition  of  the  subject  would  require  separate  discussion. 
In  all  declarations  of  trust  the  intention  must  be  to  deal  with 
some  specific  basis-right  or  rights.  A  mere  general  obligation  which 
can  be  satisfied  bj  the  transfer  of  any  rights  of  a  given  kind  such 
as  the  conveyance  of  any  land  of  a  given  value  in  a  given  town 
or  the  payment  of  so  much  money,  cannot  be  created  in  this 
way.* 

3.  Obligations  from  the  Reception  of  Benefits. 

A.--WHERE  the  BENEFIT  IS  VOLUNTARILY  RECEIVED. 

§  496.  The  Acceptance  of  Servioes.  When  a  service  is  ren- 
dered with  the  expectation  on  the  part  of  the  person  rendering  it 
that  it  is  to  be  paid  for  by  the  person  to  whom  it  is  rendered,  and 
is  accepted  voluntarily  by  the  latter,  who  believes  or  ought  to  be- 
lieve that  such  an  expectation  exists,  an  obligation  arises  firom  the 
latter  to  the  former  to  pay  at  once  a  reasonable  compensation  for 
the  services. 

If  the  services  are  rendered  to  a  third  person  at  the  obligor's 
request,  they  are  of  course  to  be  taken  as  rendered  to  and  accepted 
by  him,  as  where  A  at  B's  request  pays  B's  debt  to  C.  And  gen- 
erally if  the  services  are  performed  at  the  obligor's  request  this  goes 
to  show  that  the  conditions  requisite  for  raising  the  obligation  have 
been  ftdfiUed. 

It  is  hardly  necessary  to  give  examples  of  this  sort  of  obligation. 
They  will  readily  occur  to  the  reader.  One  peculiar  case  however 
may  be  mentioned.  There  is  some  authority  for  holding  that  if  ser- 
vices are  actually  thus  rendered  to  a  trust  estate  under  an  agreemeat 
with  the  trustee  or  with  his  knowledge  and  acceptance,  the  ^'estate'' 
— L  e.,  the  peraoTUi  of  the  trustee  as  such — ^may  be  liable,  althoogh 
the  trustee  cannot  bind  the  estate  by  a  contract.'  For  reasons  which 
are  purely  prooessual  this  obligation,  if  it  exists  at  all,  is  enforceable 
only  in  equity  ;  but  it  may  perhaps  be  properly  placed  in  this  gen- 
eral class,  though  exhibiting  certain  peculiarities.    The  renderer  of 

1  Helfenstein's  Estate,  77  Penn.  St  828 ;  IS  Am.  Bep.  449. 
'  See  diflcuasion  of  this  salgect  with  dtation  of  many  cum  in  15  A.  L.  Ber.  (Jolfi 
1881),  449. 
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the  services  usually  expects  to  be  paid  for  them,  and  often  in  fact 
relies  rather  on  the  supposed  solvency  of  the  estate  than  of  the 
trustee,  but  more  commonly  perhaps  does  not  discriminate  very 
nicely  between  the  individual  and  fiduciary  characters  of  the  trustee.^ 
Oocasionally  somewhat  artificial  presumptions  would  perhaps  have 
to  be  resorted  to  to  determine  what  must  be  considered  to  have  been 
expected  as  to  the  person  from  whom  payment  was  to  come.  The 
trustee,  if  he  actually  applies  what  is  received  to  the  benefit  of  the 
estate  or  suffers  the  services  to  be  so  applied  by  the  renderer,  can 
of  course  be  properly  enough  said  to  accept  it  in  his  pers(ma  as 
trustee. 

Difficult  questions,  usually  of  ordinary  or  curial  fiict,  now  and 
then  come  up  as  to  what  constitutes  a  voluntary  acceptance;  as,  for 
example,  if  A  employs  B  under  an  express  contract  to  build  a  house 
upon  A's  land  according  to  certain  plans  and  specifications,  and  B 
builds  the  house  differently,  what  acceptance  by  A,  who  cannot  very 
well  get  rid  of  the  building  and  yet  can  hardly  be  called  upon  to 
abandon  the  use  of  his  land,  will  be  sufficient  to  bind  him  to  pay  for 
the  house.' 

§  497.  Servioes  Bendered  Under  a  Contract.  These  obligations 
are  in  our  law  generally  said  to  arise  by  implied  contract,  and  the 
form  of  action  by  which  they  are  enforced  at  law  is  debt  or  assumpsit, 
usually  indebitatus  cusumpsiL  The  propriety  of  this  classification  we 
have  already  considered.^ 

But  in  very  many  cases,  perhaps  the  majority,  there  is  in  &ot  a 
contract  express  or  implied  covering  the  same  ground ;  and  the  fitct 
that  the  services  are  rendered  and  accepted  under  a  contract  will  not 
of  itself  prevent  the  non-contractual  obligation  from  arising.  As 
has  already  been  stated,^  the  debt  on  which  an  implied  promise  is 
nused  to  support  an  action  of  indddUxtua  asaumpsit  when  a  bilateral 
contract  for  the  sale  of  goods  is  executed  on  the  vendor's  side,  is  an 
obligation  of  this  sort;  and  the  same  is  generally  true  in  the 
mdebUaiua  counts  for  work  and  labor,  money  lent,  etc. 

But  if  the  contract  varies  from  the  non-contractual  obligation 
it  may  operate  so  fistr  forth  as  a  discharge  or  waiver  of  the  latter. 
For  example,  indMtaJtas  asmimpait  for  goods  sold  will  not  lie  when 
the  sale  was  on  credit  for  a  fixed  time  which  has  not  yet  expired. 
And  even  when  the  services  are  not  in  fiict  rendered  under  such  a 

^  See  {  500.  'See  Leake.  Dig.  Gout.  59. 

*8ee{4S3dM9.  «See{4S4. 
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contract^  if  the  recipient  reasonably  believes  that  they  are  the  ren- 
derer  may  be  estopped  to  deny  it,  and  so  prevented  from  setting  up  a 
non-oontractual  obligation  inconsistent  with  the  supposed  contract. 
Thus  where  A  contracted  with  B  for  a  supply  of  ice  through  the 
summer,  and  during  the  season  B  sold  out  his  ice  business  to  C  who 
continued  to  supply  it,  A  not  knowing  of  the  change  but  supposing 
that  the  ice  which  he  was  receiving  still  came  from  B,  it  was  held 
that  A  was  under  no  obligation  to  C.^  Here  there  was  no  actual 
contract,  express  or  implied,  between  A  and  C,  because,  among  other 
reasons,  A  never  consented  to  contract  with  C.  Nor  was  there  any 
non-contractual  obligation  from  the  receipt  of  the  ice,  because  A 
reasonably  supposed  it  to  be  delivered  under  a  contract  inconsistent 
with  any  obligation  on  his  part  to  pay  an}rthing  to  C;  and  I  think 
that  C  in  the  circumstances  would  not  be  permitted  to  deny  this. 
Apart  also  from  any  grounds  of  estoppel,  it  may  be  said  that  A  did 
not  believe  nor  have  reasonable  ground  for  belief  that  the  services 
were  rendered  with  the  expectation  that  they  were  to  be  paid  for  to 
C,  but  only  to  B. 

But  if  the  services  are  voluntarily  accepted,  even  if  rendered  under 
a  contract,  when  the  acceptor  believes  that  the  contract  will  not  be 
performed  so  as  to  entitle  the  other  party  to  payment  according  to 
its  terms,  a  non-oontractual  obligation  may  arise  even  inconsistent 
with  the  contract.  This  would  be  the  case,  for  instance,  if  a  vendor 
having  agreed  to  deliver  goods  of  a  certain  sort  delivers  others  of  a 
different  sort,  and  the  vendee  after  finding  out  the  mistake  elects  to 
keep  the  goods.  Also  if  the  contract  is  rescinded  the  same  effect  is 
produced,  since  it  thus  becomes  as  though  it  had  never  been.  On 
this  principle  a  servant  who  is  wrongfully  dismissed  in  violation  of 
his  contract  rights,  and  who  thus  acquires  a  right  to  treat  the  oon* 
tract  as  rescinded,  may  sue  in  indd)iiatus  assumpsit  for  work  and 
labor.'  An  infant  also  may  rescind  his  contract  when  partly  per- 
formed by  him  and  claim  compensation  for  what  he  has  done 
under  it.* 

If  the  recipient  of  the  services  is  under  an  incapacity  to  contract, 
so  that  any  contract  which  he  may  have  made  to  pay  for  them 

^  Boston  Ice  Go.  v.  Potter,  123  Mass.  28.  See  also  Bonlton  «.  Jones,  2  H.  A  N. 
564 ;  S.  C,  27  L.  J.  Ex.  117,  and  remarks  on  it  Bei\j.  Sales  47,  824;  Cundr  «. 
Lindsay,  L.  R.  3  App.  Ca.  459. 

'Holmes  319. 

*Derocher  «.  Continental  Mills,  58  Me.  217  ;  S.  C,  4  Am.  Rep.  286. 
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is  void  or  voidable  as  against  him,  he  cannot  of  course^  while  himself 
lefiising  to  perform  the  contract  set  it  up  to  defeat  any  non-con- 
tractual obligation  which  in  its  absence  would  arise  fvom  the  receipt 
of  the  services.  Whether  he  is  then  liable  to  pay  for  the  services 
depends  upon  whether  his  incapacity  is  strictly  confined  to  making 
oontracts  or  whether  it  extends  to  other  modes  of  voluntarily  assum- 
ing obligations.  This  subject  does  not  belong  to  the  general  law 
of  obligations  but  to  the  special  rules  relating  to  particular  classes 
of  persons,  that  is,  to  thejns  personarum.  However,  it  may  be  inci- 
dentally remarked  here  that  in  regard  to  in&nts  and  lunatics  the 
law  seems  to  be  in  a  state  of  considerable  confusion.  Of  course 
there  is  no  reason  why  a  person  who  is  forbidden  to  make  an 
express  contract  should  be  allowed  to  make  an  implied  one — 
that  is  an  implied  contract  in  the  proper  sense.  But  it  does 
not  follow  that  he  ought  in  all  cases  to  be  considered  as  incapable  of 
being  subject  to  an  obligation-duty  or  even  of  voluntarily  putting 
himself  under  one.  There  may  be  reasons  of  policy  for  treating  cer- 
tain kinds  of  juristic  acts  originative  of  obligations  differently  from 
oontracts.  The  confusion  above  mentioned  has  resulted  from  the 
force  of  these  considerations  having  been  felt  by  the  courts  while  yet 
the  difierence  between  contracts  and  such  other  juristic  acts  was  not 
clearly  perceived,  both  having  been  lumped  under  the  common 
name  of  implied  contracts. 

But  the  case  of  contracts  of  corporations  which  are  vitra  vires  is 
worthy  of  a  brief  notice  here,  because  it  so  clearly  illustrates  the  non- 
contractual character  of  these  obligations.  According  to  the  rule  that 
prevails  in  England  and  to  a  large  extent  in  the  United  States,  a 
contract  which  is  truly  vSra  vires  for  the  corporation  itself,  and  not 
merely  so  in  what  has  been  called  the  "secondary"  or  improper 
sense  as  being  in  excess  of  the  authority  of  the  agents  who  on  the 
part  of  the  corporation  attempt  to  enter  into  it  or  being  informally 
made,  etc.,^  is,  as  a  contract  of  the  corporation,  absolutely  and 
totally  void;  it  is  not  a  corporate  act  at  all.^  Hence  even 
though  the  corporation  has  received  the  whole  consideration,  there  is 
no  remedy  upon  the  contract.  Nor  can  any  contract  be  implied,  at 
least  in  most  cases,  from  the  receipt  of  the  consideration,  since  such 
a  contract  would  be  as  much  uUra  vires  as  the  original  one.  There- 
fore at  law  the  other  party  is  wholly  remediless,  and  has  in  some 
instances  been  made  to  suffer  great  injustice ;  because  the  courts  of 

» Brioe  62-^.  » Brice  762-767. 
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law  had  no  form  of  action  for  such  cases  except  amamfmi  or  debt, 
for  which  it  was  considered,  and  properly  in  the  case  of  the  former, 
that  a  contract  of  some  sort  must  be  posited  as  its  hesis.     But  here 
the  courts  of  equity  have  stepped  in ;  and  they  compel  corporations 
to  account  for  so  much  of  the  consideration  as  they  have  actually 
received — e.  e.,  so  much  as  the  corporation  has  actually  had  tiie 
benefit  of  as  distinguished  from  what  has  merely  been  received  fay 
the  persons  assuming  to  act  as  its  agents  in  the  %dira  vires  transac^ 
tion-— on  the  ground  that  the  obligation  is  **  not  a  contract  but  an 
equity."    An  ^^  equity'^  is  merely  a  name  for  an  obligation  whidi, 
from  some  reason  usually  merely  historical  or  processual — ^here  the 
want  of  a  suitable  form  of  action — cannot  be  enforced  in  the  courts 
of  law.     There  is  no  difference  in  their  essential  nature  between  oiie 
of  these  equities  against  a  corporation  and  the  obligation  to  make 
restitution  lying  upon  a  person  able  to  contract  who  has  received 
value  under  a  contract  that  is   afterwards   rescinded.      But  here 
the  rule  limiting  the  power  of  corporations  to  ^'  contract "  prevents 
the  courts  of  law  from  applying  the  fiction  through  which  alone  they 
could  enforce  the  duty ;  so  under  the  old  division  of  law  and  equity 
it  had  to  be  turned  over  to  those  courts  that  did  not  base  their  pro- 
cedure on  such  fictions. 

§498.  Services  Prooured  by  Fraud.  Even  though  the  perBon 
rendering  the  services  did  not  expect  to  be  paid  for  it,  yet  if  he  would 
have  so  expected  but  for  a  fraudulent  misrepresentation  by  the  recipi- 
ent of  the  service  made  in  order  to  induce  him  to  render  it  gratui- 
tously, the  obligation  arises. 

Thus  where  the  plaintiff  had  induced  the  defendant,  a  railroad 
company,  to  carry  his  luggage  free  by  a  fiilse  and  fraudulent 
representation  that  he  had  a  ticket  which  entitled  him  to  have  it  so 
carried,  and  the  company  at  the  end  of  the  journey,  discovering  the 
fraud,  demanded  payment  for  its  transportation  and  refrised  to  de- 
liver it  to  the  plaintiff  until  payment,  it  was  held  that  they  were 
entitled  to  be  paid  and  had  a  lien  on  the  luggage.^ 

§  499.  Use  of  That  which  is  Another's  without  Coneent.  One 
who  voluntarily  and  intentionally  uses  or  deals  with  a  person  or  thing 
in  derogation  of  another's  right  oipotedas  or  property  therein,  with- 
out such  other's  consent  and  for  the  benefit  of  any  one  except  such 
other,  comes  under  an  obligation  to  the  latter  to  make  to  him  at  onoe 
a  reasonable  compensation  in  money  for  such  use  or  dealing. 

1  Bumaej  v,  N.  Eut  Rj.  Go.  82  L.  J.  C  P.  244 ;  S.  C,  14  C.  B.  N.  8.  641. 
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If  the  dealing  is  by  consent  of  the  obligee  then  the  obligation 
arises^  if  at  all,  under  §  496. 

Thns  if  an  apprentice  is  enticed  away^  the  master  may  sue  the 
enticer  in  assumpgit  for  his  work  and  labor.^  Also  it  is  said  that  if 
a  lessee  enters  before  his  term  begins  he  must  pay  rent  from  the 
time  of  his  entry,  although  he  is  a  dissdzor.'  It  has  been  decided 
in  New  York '  that  if  one  person's  logs  are  carried  by  a  freshet, 
without  his  &ult  and  deposited  upon  another  person's  land,  and 
the  owner  chooses  to  abandon  them,  he  is  not  liable  for  the 
damage  done  to  the  land.  But  he  may  enter  and  retake  them  if  he 
wishes ;  and  if  he  does  so,  he  must  pay  for  the  damage  done  not  only 
by  such  entry  but  also  by  the  logs  bdng  there  before  the  entry.  This 
latter  item  does  not  fall  exactly  under  the  above  statement  of  the 
obligation.  I  am  not  sure  whether  it  ought  to  be  said  that  the 
owner  of  the  logs  by  reclaiming  them  is  taken  to  admit  that  he  has 
used  the  land  for  their  storage — a  somewhat  &r*fetched  presumption 
-—or  whether  the  statement  of  the  obligation  ought  to  be  modified  so 
as  to  include  cases  where  the  party  voluntarily  getting  the  benefit 
necessarily  or  voluntarily  takes  along  with  it  the  benefit  of  some 
state  of  fiusts  for  which  he  was  not  primarily  responsible. 

If  the  dealing  amounts  to  an  actionable  wrong,  so  that  AiU  com- 
pensation can  be  had  in  an  action  ex  deUotOy  it  appears  to  be  doubtfiil 
whether  any  obligation  of  this  sort  arises.  There  is  an  undoubted 
right  to  waive  the  tort  and  sue  in  OMumpaU  when  the  product  of 
the  wrong  has  been  converted  into  money  in  the  hands  of  the 
wrong-doer.  But  this  depends  upon  another  principle  hereafter  to 
be  explained.^  When  it  has  not  been  so  converted,  the  decisions 
are  in  conflict.'  In  the  instance  above  mentioned  of  a  tenant  enter- 
ing before  his  term  begins,  the  entry  would  be  unlawftil.  But  as 
soon  as  the  term  b^an  the  tenant  would  have  a  good  defense  against 
an  action  of  ejectment,  and  perhaps  no  action  of  trespass  for  memie 
profits  could  be  maintained  against  him ;  so  that  the  obligation 
might  in  some  cases  be  the  only  means  of  getting  the  money. 

*  Foster  v.  Stewart^  3  Manle  A  Selw.  191. 

*Tajlor,  Land.  A  Ten.  {{ 19,  617. 

'Sheldon  v,  Sherman,  42  N.  Y.  484;  1  Am.  Bep.  569. 

«See2508. 

» Putnam  v.  Wise,  1  Hill  234  and  note ;  Berly  «.  Taylor,  5  Hill  577,  584,  and 
note;  Centre  Tompike  Go.  v.  Smith,  12  Vt.  212;  Jones  v.  Hoar,  5  Pick.  285;  Nor- 
den  V.  Jone8»  33  Wia.  600;  S.  C,  14  Am.  Bep.  782. 
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B.— WHERE  THE  BENEFIT  IS  NOT  VOLUNTARILY  EECEIVED. 

§  500.  Meritorious  Obligations.  Where  benefits  are  involim- 
tarily  received  at  another's  expense  the  reception  may  be  purely 
involuntary  or  it  may  be  the  natural  and  to  be  expected,  though  not 
necessarily  intended^  result  of  some  voluntary  conduct  on  the  part 
of  the  recipient. 

These  obligations  Professor  Holland  has  very  aptly  called  meritori' 
ous  obligations.^  They  arise  in  many  cases  where  one  person  has  per- 
formed services  for  another  in  such  circumstances  that  the  latter 
ought  in  justice  to  pay  him  for  them  but  there  is  no  actual  con- 
tract either  expressed  or  implied  to  do  so.  The  civil  law  goes  modi 
further  in  creating  such  obligations  than  our  own,  as  is  exemplified 
in  the  rules  of  that  law  relating  to  the  negctiorum  gestor}  Our  law 
generally  adheres  pretty  strictly  to  the  principle  that  an  obligatkai 
shall  not  be  cast  upon  a  man  except  by  his  own  consent  or  wrong- 
ful conduct.  Thus  if  the  defendant  owns  one  room  in  a  house  tk 
rest  of  which  belongs  to  the  plaintiff  and  the  latter  makes  necessary 
repairs  on  the  roof,  he  cannot  compel  the  former  to  contribute  to 
the  expense.'  Meritorious  obligations  in  our  law  may  be  said  to 
exist  only  as  special  exceptions  to  that  general  principle.  These 
exceptions  are  partly  derived  from  the  civil  law,  as  the  obligations 
to  pay  general  average  or  salvage,  but  are  also  partly  existent  at 
common  law.  I  do  not  care  to  try  to  enumerate  them  all  here, 
because  from  their  nature  they  are  not  likely  to  be  confounded  with 
any  other  sort  of  non-contractual  obligations.  They  mostly  rest  on 
the  &ct  that  the  obligor  was  under  a  duty  of  some  sort  to  do  certain 
acts  and  the  obligee  has  either  been  compelled  to  do  them  for  him, 
or  the  interests  of  the  public  demanded  that  they  should  be  done  at 
once  and  the  obligee  has  reasonably  intervened  and  done  them.  A 
few  examples  may  suffice.  If  one  of  two  partners  makes  a  note  in 
the  firm  name  and  uses  it  to  discharge  his  private  debt,  and  his 
copartner  is  compelled  to  pay  it,  the  latter  may  recover  the  amount 
from  the  former.*  So  if  the  owner  of  animals  wrongfully  puts 
them  into  another's  possession,  the  involuntary  bailee  ought  not  to 
leave  them  to  suffer  for  want  of  food  and  necessary  care,  but  he  has 

» HoU.  164, 169.  » Inst.  3,  27, 1 ;  D.  3,  6,  2,  and  44,  7, 5. 

'  Loring  r.  Bacon,  4  Mass.  575. 

«  Croas  V.  Cheshire,  21  L.  J.  Ex.  3;  S.  C,  7  Er.  43;  Driver  v.  Burton,  21  L.J.Q. 
B.  157  ;  S.  C,  17  Q.  B.  989. 
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a  claim  for  reimbursement  against  the  bailor  and  a  lien  on  the  ani- 
mals.^ It  has  also  been  held  that  one  who  buries  a  dead  body  may 
have  a  right  to  be  reimbursed  for  his  expenses  in  so  doing  by  the 
fiunily  or  estate  of  the  deceased.'  Perhaps  the  liability  of  a  trust 
estate  for  benefits  received  under  a  contract  with  the  trustee^  men- 
tioned in  §  496,  might  more  properly  be  placed  here.  The  most 
important  of  these  obligations  are  obligations  to  contribute.  The 
mutual  duties  of  co-sureties  in  this  respect  have  often  been  declared 
not  to  arise  from  contract— indeed  there  is  frequently  no  contract  of 
any  kind  between  them, — ^but  from  principles  of  equity.' 

4.  Qbuoatigns  Arising  FBOM  Holding  SoMETHiNO  OF  Anotheb's. 

A.— FROM  HOLDING  A  MATERIAL  THING. 

S  601.  Statement  of  the  Obligation.  A  person  who  has  posses- 
sion,  detention  or  the  control  of  the  possession  or  detention  of  a 
thing  in  which  he  has  no  protected  right  of  possession,  detention  or 
such  control,  or  whose  protected  right  is  put  an  end  to  by  demand, 
is  bound  to  the  person  having  the  protected  right  or  whose  pro- 
tected right  accrues  on  such  demand  to  restore  it  to  him  upon  de- 
mand. To  make  the  above  description  complete  the  various  rules 
r^arding  the  time,  place  and  manner  of  the  restoration  would  have 
to  be  given.  But  as  this  would  require  the  going  into  considerable 
detail  and  they  are  well  known,  I  omit  them  here.  This  includes 
the  obligations  which  at  common  law  were  enforced  through  the 
action  of  d^inue,  a  form  of  action  whidi,  as  we  have  seen,^  lies, 
like  its  near  relative  debt,  to  specifically  enforce  a  primary  obliga- 
tion. A  more  stringent  obligation  to  restore  may  exist  by  contract/ 
These  obligations  should  not  be  confounded  with  the  duty  corres- 
ponding to  the  right  m  rem  of  possession,  described  in  §  420  and  for 
whose  breach  trover  is  the  appropriate  form  of  action,  especially  as 
the  two  often  overlap. 

An  obligation  of  this  sort  rests  upon  a  tenant  strictly  at  will  or  on 
snfierance,  a  bailee  whose  right  has  expired  or  who  holds  precariously, 

'LwTy  g.  Kiiwella, 89  Conn.  60. 

'PMtenon  «.  Patterson,  59  N.  Y.  574 ;  S.  C,  17  Am.  Rep.  384;  Ambrose  v.  Ker- 
riwn,  20  L.  J.  C.  P.  136;  8.  C,  10  C.  B.  776. 

*1  Story  Eq.  493;  Norton  v.  Goons»  8  Denio  180 ;  Bering  v.  Earl  of  Winchelsea,  1 
Cbx318;  Whiting  V.  Burke,  L.  R.  10  £q.  539 ;  S.G.,L.  B.  6Ch.842. 

«See  {{136, 148.  ^Corbett  v.  Paddngton,  6  B.  AC.  268. 
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B.— FROM  THE  CUSTODY  OF  SUBJECT  PERSONa 


§  503.  Whether  any  Obligation  Bxists.  Whether  one  who  has 
the  custody  and  control  of  a  sabject-person  oomes  under  any  obli- 
gation to  another  who  has  potestative  rights  in  sudi  person  to 
restore  him  to  the  tatter's  custody,  analogous  to  the  obligation  to 
restore  a  thingi  I  do  not  feel  able  to  say. 

C— FROM  THE  HOLDING  A  FUND. 

§  504.  The  Posaeasion  of  a  Fund.  In  all  of  the  preceding  obli- 
gations it  has  not  been  necessary  to  take  any  special  notice  of  the 
cases  where  the  obligation  related  to  the  use  or  disposition  of  a 
fund.  The  quasinownersbxp  of  a  ftind,  it  has  been  already  ex- 
plained/ can  stand  as  the  presumed  basis-right  of  an  obligation; 
and  the  obligation^  its  content  being  determined  by  the  will  of  the 
parties,  need  not  differ  from  one  having  any  other  sort  of  a  baab- 
right.  Indeed  in  regard  to  the  obligations  in  §  490  it  will  venr 
often  make  no  practical  difference  whether  we  consider  the  basis- 
right  to  be  the  group  of  particular  rights  in  whidi  the  fund  is  for 
the  time  being  embodied  or  the  gticwi-ownership  of  the  fund  as  an 
immaterial  thing. 

But  we  now  come  to  certain  obligations  respecting  funds  that  do 
require  a  separate  treatment,  and  this  on  account  of  two  peculi- 
arities :  First,  in  analogy  to  the  obligations  in  §  501  they  are  based 
on  a  guoa^-possession  of  the  fiind  instead  of  on  a  giioai-owneiship 
of  it,  and,  secondly,  their  content  is  not  necessarily  determined  bj 
any  one's  will  and  therefore  needs  to  have  special  rules  laid  dowD 
for  it. 

Now  what  do  we  mean  by  the  ^utiMt-possession  of  the  immaterial 
thing  called  a  fund,  and  how  is  this  distinguishable  from  that  con- 
dition which  is  called  its  gtioai-ownership  ?  Being  a  purely  artificial 
and  fictitious  conception,  it  cannot  be  made  out  by  the  i^plicadon 
of  the  ordinary  rules  of  possession.  In  Ad  the  qiAosi-pogeeaaov  and 
the  quasp-owner  of  a  fund  stand  in  precisely  the  same  relaticxi  to  the 
rights  in  which  the  fund  may  at  any  given  time  be  embodied  aod  to 
the  things,  if  there  be  any,  which  are  the  subjects  of  those  ri^ts. 
In  either  case  the  rights  are  vested  in  him,  he  becomes  the  person 
of  inherence  of  the  rights,  and  if  they  include  the  right  of  possession 
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of  things  he  oaght  to  have  such  possession  or  the  control  of  it. 
To  find  the  distinction  we  must  go  further  back.  Assuming  that 
the  immediate  juristic  act  by  which  such  rights  were  vested  in  him 
was  merely  equivalent  to  the  delivery  of  a  chattel,  we  must  inquire 
what  was  the  agreement  or  intent  with  which  such  guo^i-delivery 
was  made.  If  that  was  of  such  a  kind  that  the  delivery  of  a  chattel 
with  a  like  agreement  or  intent  would  have  made  the  deliveree  the 
owner  of  the  chattel,  then  the  transferree  of  the  rights  becomes  the 
^tMuf-owner  of  the  Aind ;  if  it  would  only  have  made  him  possessor 
or  bailee  of  the  chattel,  then  he  becomes  only  fuoM-possessor  or 
quan^hsilee  of  the  fund.  So  if  the  agreement  is  void  or  is  voidable 
and  is  afterwards  avoided,  or  if  there  was  no  agreement  with  the 
owner  at  all,  the  circumstances  under  which  he  became  the  holder 
of  the  right  will  determine  whether  he  holds  the  fund  in  one  way 
or  another.  Thus  if  A  delivers  a  horse  to  B,  the  immediate  juristic 
act  of  delivery  by  which  the  possession  is  transferred  is  precisely  the 
same  whether  a  gift,  a  sale  or  a  loan  is  intended ;  it  is  the  agreement 
lying  back  of  the  delivery  that  makes  the  difference.  Now  if  instead 
of  a  horse  the  thing  delivered  is  a  thousand  dollars  in  money,  the 
mere  delivery  vests  the  absolute  ownership  of  the  money  in  B 
equally  whether  it  is  done  in  payment  of  a  debt  or  as  a  gift  or  a 
loan;  so  if  A  indorses  to  B  a  negotiable  instrument  It  is  by 
reference  to  elements  extraneous  to  though  closely  connected  with 
the  immediate  juristic  act  of  transfer  of  title  that  we  ascertain  the 
true  nature  of  the  transaction.  In  the  same  manner  we  distinguish 
jiMui-ownership  of  a  fund  fix>m  juo^i-possession. 

§  505.  The  Duty  of  the  giMMi-PoaseBsor  of  a  Fund.  The 
fiMMi-possessor  of  a  fiind  in  such  circumstances  that  if  it  were  a 
chattel  in  his  possession  he  would  be  under  the  obligation  in  §  501  to 
any  person,  is  bound  to  such  person  to  deliver  or  transfer  to  him 
the  things  or  rights  in  which  the  value  of  the  fund  is  embodied, 
so  fiir  as  these  do  not  consist  in  money,  rights  to  receive  money  or 
securities  considered  as  equivalent  to  money,  and  to  pay  to  him  in 
money  the  value  of  so  much  of  the  fund  as  is  not  embodied  in  the 
things  and  rights  thus  delivered  or  transferred.  When  the  obligor 
in  case  of  a  chattel  would  have  a  right  of  possession  which  a  demand 
would  be  needed  to  put  an  end  to,  then  a  demand  will  also  be  neces- 
sary in  case  of  a  fund;  otherwise  if  the  obligation  is  to  pay 
money,  no  actual  demand  need  be  made;  wherein  these  obligations 
difler  from  those  in  §  501.    ^his  last  statement  depends  upon  the 
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curious  principle  of  our  law,  that  where  money  is  payable  "  od 
demand/'  an  action  may  be  brought  for  it  without  any  demand. 

Whether  any  specific  right  or  thing  in  a  person's  hands  is  to  be 
regarded  as  a  fimd,  that  is,  as  held  only  with  reference  to  its  valne^ 
will  depend,  in  the  absence  of  any  agreement  to  the  contrary,  upon 
the  nature  of  the  thing  itself.  Money  or  credit  in  account  oMttti- 
tutes  naturally  a  fund.  In  the  case  of  the  last  it  may  necessarily  be 
such;  because  when  the  credit  consists  merely  in  the  extinction  of  a 
claim,  as  by  set  off,  there  is  no  specific  right  or  thing  in  whidi 
the  value  of  the  fimd  is  embodied ;  and  yet  a  fund  may  be  created 
to  which  an  obligation  will  attach.^  But  when  the  obligor  reoeives 
the  right  or  thing  under  an  agreement,  that  may  impress  upon  it  a 
different  character  from  what  it  would  ordinarily  have.  Thus  eoios^ 
even  legal  tender  coins,  may  be  delivered  to  A  to  be  by  him  handed 
over  in  speoie  to  B,  in  which  case  they  will  not  be  a  fund  in  A's 
hands,  or  goods  may  be  taken  as  equivalent  to  money.' 

So  although  a  fund  is  generally  embodied  in  things  or  rights  and 
k  genendly  created  by  setting  apart,  handing  over  or  getting  po^ 
session  of  rights  or  things,  yet  it  is  quite  possible  for  the  parties 
concerned  to  create  a  fund  that  is  not  so  embodied,  that  is  purdy 
ideal  in  its  character.  An  excellent  instance  of  this  is  the  case  of  a 
debt  created  by  a  deed  of  grant  mentic»ied  in  the  next  section,  where 
there  is  never  any  distinguishable  thing  or  right  in  existence  in  which 
the  fund  could  be  embodied.  But  even  where  there  is  such  a  thing 
or  right,  the  parties  concerned  may  by  agreement  separate  this  from 
the  fund,  and  leave  the  former  in  the  hands  of  the  holder  free  from 
any  obligation  specially  referring  to  it  and  the  latter  to  exist  not 
embodied  in  any  distinguishable  things  or  rights.  Thus  if  money  is 
paid  to  A  for  B,  the  fund  is  prima  fade  embodied  in  the  money,  or 
the  property  right  in  it,  which  A  receives ;  and  although  A  is  not 
bound  to  pay  to  B  the  identical  coins  or  bills  received,  even 
though  he  happens  to  have  them  in  his  possession  when  the  time 
of  payment  comes,  yet  so  long  as  the  money  or  its  proceeds  can 
be  traced  they  will  constitute  a  special  fiind  to  which  the  obligation 
to  pay  specially  attaches.  If  A  keeps  that  amount  of  value,  the 
proceeds  of  the  original  money,  in  any  shape  apart  and  distinguish* 
able  from  the  rest  of  his  property,  B  has  a  special  claim  upon  it, 
which  may  become  important  in  the  event  of  A's  insolvency.    Bat 

^  Farley  v,  Tomer,  26  L.  J.  Ch.  710;  Patnam  v.  Field,  103  Mass.  556. 
*  Jufltioe  V.  Tallman,  86  Penn.  St.  147. 
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if  A  is  B's  agent,  and  it  has  been  expressly  or  impliedly  agreed 
between  them  that  A  shall  not  keep  separate  what  he  receives  for  B 
but  shall  merely  give  B  credit  in  account  for  so  mnch,  or  if  A  is  a 
banker  and  money  is  deposited  with  him  to  B's  credit,  either  by 
B  himself  or  some  third  person,  there  the  fund  is  not  connected  with 
the  money  received  or  deposited,  but  is  purely  ideal,  even  though  the 
money  is  in  fact  kept  separate  from  the  rest  of  As  property.  Indeed 
it  is  more  properly  in  this  connection  that  the  principle  laid  down 
in  §  490  comes  in,  that  a  banker  is  the  debtor  of  his  depositors  not 
a  trustee  for  thenu  An  obligation  relating  to  a  fimd  of  this  sort  is 
of  course  a  mere  debt,  at  least  where  the  fiind  is  intended  to  be 
always  unembodied. 

If  the  parties  have  no  power  to  make  such  an  agreement  then,  I 
presume,  the  things  or  rights  transferred  would  retain  the  character 
which  they  would  have  in  the  absence  of  any  agreement.  Thus  in 
the  cases  cited  in  §  509  of  improper  dealings  with  money  by  mar- 
ried women  or  infants,  probably  if  the  bank  or  other  receiver  had 
become  insolvent  the  plaintiff  could  have  maintained  a  special  claim 
to  his  funds,  if  they  had  remained  distinguishable,  and  would  not 
have  been  forced  to  come  in  as  a  general  creditor. 

§  506.  Special  Cases  of  the  Above  Obligations.  An  important 
instance  of  this  sort  of  obligation  is  that  already  mentioned,  where 
A  delivers  money  or  its  equivalent  to  B  to  be  by  him  paid,  not 
delivered  in  speeUy  to  0.  We  have  heretofore  seen^  that  in  such 
circumstances  an  obligation  may  be  owed  from  B  to  C  of  the  sort 
described  in  §490.  But  besides  this  the  mere  possession  of  the 
fund  by  B  will  raise  an  obligation  either  to  C  or  A  accordingly  as 
the  transaction  was  or  was  not  such  as  would  have  been  sufficient  to 
tninsfer  the  ownership  of  a  chattel  from  A  to  C*  Any  transaction 
Ihat  is  equivalent  to  delivery  of  a  sum  of  money  may  have  the 
same  eflfect.  Thus  where  an  agent,  whose  business  it  was  to  receive 
money  from  his  principal  and  pay  it  to  a  creditor  of  the  latter,  with- 
out actually  receiving  any  money  charged  the  principal  with  the 
sum  on  making  up  his  accounts  and  settled  with  his  principal  on 
that  basis,  it  was  held  that  he  was  liable  to  the  creditor  for  the 
sum.'     On  the  same  principle  it  has  been  thought  that  if  the  ven- 

igeeifiOl. 

*  Justice  v.  Tallman,  p.  518,  note  2;  Miller  v.  BUlingsly,  41  Ind.  489;  Orton  v. 
Butler,  5  B.&  Aid.  652;  Jones  v.  Garter,  15  L.  J.  Q.  B.  96 ;  &  C,  8  Q-  B.  184. 
'PatDsm  V.  Field,  108  Man.  556. 
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dee  of  an  equity  of  redemption  in  his  contract  with  the  y^idor 
agrees  to  assume  and  pay  the  mortgage  debt^  and  in  pursoanoe  of 
such  agreement  pays  so  much  less  of  the  purchase-money  to  the 
vendor,  this  is  equivalent  to  a  reception  of  money  by  the  veodee 
from  the  vendor  to  the  mortgagee's  use,  for  which  the  mortgagee 
can  maintain  an  action.^  Very  closely  akin  to  the  cases  above 
mentioned  is  that  of  the  creation  of  a  debt  by  a  deed  of  ^ft.  The 
theory  of  the  nature  of  a  debt  which  r^ards  it  as  a  sum  of  monqr, 
or  a  right  to  a  sum  of  money,  belonging  to  one  person  but  in  the 
possession  of  another  has  already  been  spoken  of.'  In  conneodoa 
with  this  Professor  Langdell  remarks  :  ^'  This  would  tend  to  the  con- 
clusion that  the  legal  mode  of  creating  a  debt  is  not  by  oontEMt, 
but  by  grant,  i.  e.,  by  the  transfer  of  a  sum  of  money  from  the 
debtor  to  the  creditor  without  delivering  possession ;  and  it  is  a  con* 
firmation  of  this  view  that  a  debt  clearly  may  be  so  created.  Thns, 
an  annuity,  which  is  simply  a  debt  payable  in  equal  annual  in- 
stalments, has  always  been  regularly  created  by  grant;  and  there 
can  be  no  doubt  that  an  ordinary  debt  may  be  created  by  a  mere 
deed  of  grant.''  ^  What  Professor  Langdell  here  calls  a  '^  sum  of 
money  "  is  plainly  a  fund,  though  a  fiind  not  embodied  in  any  spe- 
cific rights  or  things.  The  grantor  creates  or  presumes  by  his  deed 
this  immaterial  thing  in  his  own  ^uoai-possession,  and  then  graatB 
away  the  ^jtuui-ownership.  Another  example  of  this  sort  of  obli- 
gation is  found  in  the  appropriation  of  fiinds  to  specific  claims.  A 
person  having  value  in  his  hands  may  set  apart  and  appropriate  it 
to  a  particular  daim,  just  as  one  who  is  bound  to  deliver  goods  of  a 
certain  kind  may  set  apart  and  appropriate  specific  goods  for  that 
purpose ;  and  on  whatever  conditions  the  appropriation  in  the  latter 
case  would  pass  the  title  to  the  chattels,  on  analogous  conditions  it 
will  raise  an  obligation  in  the  former.  This  obligation  may  be  in 
addition  to  one  already  existing,  as  by  contract,  which  constituted 
the  claim  to  meet  which  the  appropriation  was  mada  Thus  if  a 
person  has  an  acceptance  falling  due  at  a  bank,  and  directs  his  agents 
to  pay  out  of  his  money  in  their  hands  a  certain  sum  to  the  bank 
to  meet  the  acceptance,  and  they  do  so,  and  before  the  aooeptanoe 
is  paid  the  acceptor  dies,  the  money  must  still  be  paid  on  the  accept- 
ance and  does  not  become  a  part  of  the  acceptor's  general  assets.^ 

'Urquhart «.  Brayton,  12  B.  1. 169. 

'  See  {{ 147,  iS4.  >Lfing.  { 100. 

«  Farley  v.  Turner,  26  L.  J.  Ch.  710 ;  Haasall  v.  Smithen,  12  Yes.  lltt. 
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Very  difficalt  questions  arise  both  in  r^ard  to  goods  and  funds  as 
to  what  constitutes  a  sufficient  appropriation  ;  these  however  do  not 
ooncem  the  principle  but  only  its  application.^  In  connection  with 
this  it  may  perhaps  be  well  to  notice  the  case  of  an  order  drawn  for 
port  of  a  specific  fund.  This  is  not  a  bill  of  exchange ;  yet  it  must 
be  accepted  before  it  binds  the  drawee.'  If  the  drawee  were  a  mere 
holder  of  the  drawer's  chattels  subject  to  his  order,  any  one  chattel 
could  be  separately  assigned  and  the  title  to  it  passed  to  the  assignee, 
who  could  then  claim  it  from  the  holder ;  because  the  holder's  obli- 
gation to  deliver  it  to  the  owner  is,  in  the  absence  of  any  contrary 
agreement,  separate  for  each  chattel.  But  the  obligation  of  the 
drawee  to  the  drawer  to  pay  the  amount  of  the  Amd  which  he  holds 
is  usually  entire  and  cannot  be  severed  without  his  consent  so  as  to 
make  his  duty  more  burdensome.  This  consent  is  given  in  the 
acceptance,  and  he  thereupon  becomes  the  holder  of  two  fiinds,  one 
for  the  drawer  as  before  and  one  for  the  drawee. 

Another  important  class  of  cases  is  where  the  obligor  has  simply 
taken  the  obUgee's  money  without  acquiring  any  right  of  quad' 
possession  at  all  from  the  owner,  as  where  he  has  found  it,  taken  it 
tortiously  or  stolen  it.'  So  where  money  is  paid  in  such  circum- 
stances that  if  a  chattel  had  been  delivered  nothing  but  a  bare 
right  of  precarious  possession  would  have  passed,  as  in  Kingsford 
V.  Merry  ,^  or  where  the  agreement  under  which  it  was  paid  has  been 
rescinded,  as  for  fraud  or  duress,  or  where  the  obligor  is  a  mere  * 
stakeholder  and  his  authority  is  revoked,'  an  obligation  arises. 

I  507.  Money  Received  Under  an  Illegal  Contract.  The 
recognition  of  this  sort  of  non-contractual  obligations  makes  it  pos- 
sible to  explain  clearly  some  cases  arising  under  illegal  contracts 
which  have  been  felt  to  present  a  certain  amount  of  difficulty.  Thus 
if  money  is  paid  to  a  stakeholder  on  an  illegal  wager,  the  payer  may 
demand  it  back,  either  before  or  after  the  happening  of  the  event 
which  was  to  decide  'the  wager,  and  may  recover  it  in  an  action  at 

igee  Trimingham  V.  Maud,  38  L.  J.Ch..207;  8.  C^  L.  B.  7  £q.  201 ;  In  re  Bar- 
ned's  Banking  Go^  Maney's  Case,  39  L.  J.  Ch.  636 ;  Thompeon  v.  Simpson,  39  L.  J. 
Ck.  857;  8.  G^  L.  B.  5  Ch.  659. 

*Tknian  «.  Jackson,  5  Pet.  580;  4  Kent  Com.  307  note  f. 

'Stewart  r.  Balderston,  10  Kan.  131;  Norton  v.  Tuttle,  60  111.  130;  Segnin  v. 
Peterson,  45  Vt.  255 ;  8.  C,  12  Am.  Bep.  194 ;  Neate v. Harding,  20  L.  J.  Ex.  250;  8. 
a,  6  Exch.  349 ;  Chowne  r.  Baylis,  31  L.  J.  Ch.  757 ;  8.  C,  31  Beav.  351. 

«8ee{382. 

*8tead  v.  Thornton,  8  B.  &  Ad.  357,  note;  Hale  v.  Sherwood,  40  Conn.  332. 
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law  from  the  stakeholder  if  it  had  not  before  sach  demand  been 
aotually  paid  over  to  the  winner.*  The  case  of  Walker  v.  Kremer' 
may  be  taken  as  another  example.  There  a  statute  of  the  State  of 
Pennsylvania  required  foreign  insurance  companies  doing  business 
in  the  State  to  pay  a  license  fee  and  comply  with  certain  other  con- 
ditions. The  defendant  was  the  general  agent  in  Pennsylvania  of  a 
foreign  company^  which  was  doing  business  there  without  having 
complied  with  the  requirements  of  the  statute.  The  company  having 
gone  into  insolvency^  this  was  an  action  by  its  assignee  against  the 
agent  for  an  account  of  money  reo^ved  by  him  as  premiums.  The 
court  after  expressing  considerable  doubt  and  taking  time  for  con- 
sideration ordered  the  defendant  to  account.  If  the  claim  of  the 
plaintiff  is  to  be  considered  as  resting  on  contract^  it  is  hard  to  see 
how  it  could  be  sustained,  since  the  contract  was  plainly  in  fiirther- 
ance  of  an  illegal  purpose.  But  suppose  that  the  company  had 
agreed  to  receive  from  persons  who  insured  with  it  the  premiums  in 
diattels  instead  of  money,  and  that  the  defendant  had  received  from 
policy-holders  and  had  in  his  possession  a  lot  of  wheat  or  pig4n« 
which  he  held  for  the  company.  These  would  then  have  been  the 
property  of  the  company,  and  if  the  defendant  had  refiisedto  ddiver 
them  the  plaintiff  could  have  sued  in  trover  upon  the  property  right 
or  in  detinue  on  the  obligation  growing  out  of  the  property  right 
without  depending  upon  any  contract.  He  would  have  had  to  prove 
'  how  the  defendant  came  by  the  things  in  order  to  r^ut  the 
presumption  growing  out  of  his  possession ;  but  still  the  action 
would  have  been  based  on  the  right  of  property  in  the  things. 
Moreover  this  right,  though  indirectly  connected  with  the  illegal 
contract,  could  not  be  said  to  grow  directly  out  of  it,  because  the 
transaction  by  which  the  title  to  the  chattels  would  have  vested  in 
the  company  was  not  the  contract  but  the  subsequent  delivery  in  fGt- 
formance  of  the  contract  A  mere  contract  to  insure  and  receive 
chattels  in  payment  passes  no  title  to  the  chattels.  The  delivery 
would  be  the  conveyance,  and  it  is  well  settled  that  a  conveyance 
made  in  pursuance  of  an  illegal  contract  passes  the  title.  Now  in 
the  actual  case  we  have  money  delivered  instead  of  chattels.  This 
becomes  a  fund  in  the  defendant's  hands,  and  therefore  the  company's 
right  to  it,  instead  of  being  a  right  in  rem  or  the  obligation-right 
against  the  holder  growing  out  of  a  right  in  rem,  for  whose  viola- 

^  Hale  V,  Sherwood,  40  Conn.  332. 

*5  Reporter  3S9  (U.S.  Cir.Ct  £.  Dist.  Peon.  1878). 
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tion  trover  or  detinue  would  lie,  was  the  obUgation  springing  from 
the  possession  of  a  fund.  It  was  not  based  on  a  contract,  but  on  the 
delivery  of  money,  which  like  the  delivery  of  chattels  is  a  convey- 
ance. If,  as  was  probably  the  case,  the  defendant  mixed  the  money 
with  his  own  so  that  the  fiind  could  not  be  traced,  the  obligation 
remamed  as  a  purely  personal  one,  but  still  not  ex  oorUractu  except 
by  a  fiction  for  the  purpose  of  supporting  assumpsit.^  *, 

§508.  Fond  Gk>t  in  Babstitation,  When  a  person  holds  a  thing 
so  as  to  become  subject  to  an  obligation  as  in  §  501,  or  a  right  so  as 
to  become  subject  to  an  obligation  as  in  §  510,  and  by  any  conduct 
of  his  he  tnmfeis  the  chattel  so  as  to  divert  the  right  inrem  in  it  and 
destroy  the  obligation  or  transfers  the  right  so  as  to  destroy  the 
obligation,  and  in  exchange  therefor  he  receives  value,  he  comes  as 
to  such  value  under  an  obligation,  similar  to  the  one  last  considered, 
towards  the  original  obligee. 

Also  if  the  transfer  of  the  chattel  is  wrongful  and  does  not 
divest  the  original  obligee  of  his  right  in  rem,  still  the  latter  may 
^^  waive  the  tort "  and  ratify  the  transfer,  and  then  an  obligation 
arises. 

Thus  when  the  holder  of  lulls  of  exchange,  before  being  put 
into  bankruptcy  gave  them  to  the  defendant  in  such  circumstances 
that  the  latter  had  no  right  to  retain  them  against  the  assignees,  and 
when  the  bills  fell  due  he  presented  them  for  payment  and  received 
the  money,  it  was  held  that  the  mere  receipt  of  the  money  was  not  a 
conversion.  The  assignees  having  made  no  demand,  the  defendant's 
possession  was  lawfid,  though  voidable ;  but  he  was  bound  to  pay 
the  money  to  the  assignees  on  demand.^  If  property  is  tortiously 
taken  and  sold  by  the  tortrfeasor^  it  is  well  known  that  osmAmpsit  will 
lie  against  him  for  the  proceeds.  So  a  person  to  whom  property  has 
been  conveyed  to  defraud  creditors,  he  being  a  party  to  the  fraud, 
if  he  sells  the  property  to  a  bona  fide  purchaser  for  value,  is  answer- 
able to  the  creditors  for  the  proceeds.' 

§  509.  A  Qaaimoation  of  the  Above  ObUgations.  Both  of  the 
above  obligations  are  subject  to  an  important  qualification.  The 
mere  transfer  to  a  person  of  the  possession  of  a  material  thing  does 
not  necessarily  give  him  any  right  of  possession  in  it ;  and  it  makes 

*  See  also  Caxuidere  v.  Been,  1  Abb.  App.  Dec.  333. 

*  Jon^i  r.  Fort,  9  B.  A  C.  764.  See  abo  Buchanan  o.  Findlay,  9  B.  A  C.  738 ; 
Thorpe  r. Thorpe,  1  L.  J.  K.  B.  170;  S.  C,  ^B.  &  Ad.  680. 

*Heath  v.  Page,  63  Penn.  St.  108 ;  3  Am.  Bep.  533. 
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no  difference  in  general  as  to  this  what  the  transferee  sappoees 
that  he  is  getting.  The  transferer  can  convey  no  more  right  than  he 
has.  Consequently  one  who  takes  a  thing  for  value  and  bonafde 
supposing  that  he  is  getting  a  good  title  nuiy  still  come  under  an 
obligation  to  restore  it  to  the  true  owner.  But  the  quad-fo^ 
session  of  a  fimd^  on  which  the  obligations  now  under  discussion 
depend,  is  identical  with  or  includes  the  actual  holding  and  poirar 
of  disposing  of  the  things  or  rights  in  which  its  value  may  be  em- 
bodied. Therefore  if  these  are  transferred  to  a  person  who  takes  in 
good  fiuth  and  for  value,  these  obligation-duties  do  not  go  with 
them.  The  existence  of  the  fund  as  a  juridical  thing  may  be  said  to 
be  only  m  personamy  not  in  rem. 

Thus  if  money  is  got  by  fraud  and  used  to  pay  a  just  debt^  the 
defrauded  party  cannot  follow  it  into  the  creditor's  hands  and 
reclaim  it  from  him.^  But  where  a  wife  whose  husband  had  placed 
money  of  his  in  her  hands  for  safe  keeping  deposited  it  in  a  bank  in 
the  name  of  her  in&nt  son,  it  was  held  that  the  husband  amid 
recover  it  from  the  bank,  on  the  ground  that  the  wife  had  no 
capacity  to  make  a  l^al  agreement  with  the  bank  and  hence  the 
money  remained  the  husband's  property  even  in  the  bank's  hand»— 
t.  e.,  he,  and  not  the  son,  was  the  person  to  whom  the  bank  owed 
the  obligation.'  So  where  an  in&nt  wrongfiiUy  took  his  fiithei^s 
money  and  bought  goods  with  it,  it  was  decided  that  the  fiither,  on 
tendering  back  the  goods,  could  maintain  an  action  against  the 
vendor  for  the  money.'  Here  although  the  in&nt's  contract  was  not 
void,  it  was  voidable;  but  the  permitting  the  father  to  set  it  aside 
seems  to  be  opposed  to  the  principle  that  the  right  of  an  in&nt  to 
avoid  his  engagements  is  given  to  him  exclusively  for  his  own  pro- 
tection,^ 

D.— FBOM  THE  HOLDING  OF  RIGHTS. 

§  510.  Statement  of  the  Obligation.  The  obligations  contained 
in  the  preceding  subdivision  arise— at  least  when  the  fimd  is  em- 
bodied in  things  or  rights — ^in  cases  where  the  obligor  is  the  full  and 
complete  holder  of  rights,  has  them  vested  in  him,  and  yet  justioe 

1  Stephens  v.  Board  of  Edacation  of  the  CSty  of  Brooklyii,  14  A.  L.  Bey.  (April, 
1880)  331. 
sGaUaiidv.L07d,9L.  J.Ex.56;  S.  0.,  6  M.  &  W.  26. 
*Segam  v.  Peteraon,  45  Vt.  255 ;  S.  C,  12  Am.  B^.  194. 
^School  Dom.  Bel.  534. 
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requires  that  in  a  certain  sense  thej  should  be  r^arded  as  belonging 
to  some  one  else,  or  that  the  purchasing  power  embodied  in  them 
shonld.  A  very  analogous  situation  of  things  is  where  a  right 
which  can  only  be  transferred  by  a  formal  juristic  act  has  become 
vested  in  a  person^  and  the  circumstances  are  such  that  he  ought  not 
to  hold  it^  while  yet  no  formal  juristic  act  has  been  done  such  as  is 
necessary  to  divest  him  of  it.  Here  obligations  spring  up  very 
similar  to  those  which  we  have  just  been  considering* 

Where  a  person  holds  a  right  which  he  has  acquired  by  a  formal 
jaristic  act,  and,  assuming  such  formal  act  to  have  been  merely  the 
equivalent  of  a  transfer  to  him  of  the  possession  of  a  chattel,  he 
would,  on  the  true  agreement,  or  other  facts  on  which  the  juristic 
act  was  based  or  the  events  which  have  since  occurred,  or  both,  be, 
if  the  right  were  a  chattel  in  his  possession,  under  an  obligation  as 
in  §  601,  he  owes  to  the  person  to  whom  he  would  be  thus  bound 
an  obligation  to  convey  the  right  to  him  or,  if  it  is  a  right  in  per-* 
9onam  against  him,  to  release  it  to  him. 

There  are  also  connected  with  obligations  of  this  sort  accessory 
obligations  as  to  the  delivery  or  cancellation  of  documents  of 
title,  etc 

These  obligations,  like  those  in  §  505,  do  not  arise  against  per- 
sons who  take  rights  in  good  fidth  and  for  valuable  consideration. 

A  single  example  or  two,  will  suffici^itly  illustrate  their  nature. 
If  A  by  fraud  induces  B,  not  to  deliver  to  him  a  chattel  or  pay  him 
a  sum  of  money,  but  to  convey  to  him  an  estate  in  land  or  exe* 
oute  to  him  a  bond,  the  mere  rescission  on  account  of  the  fraud 
of  the  antecedent  agreement  in  pursuance  of  which  the  deed  was 
made  will  not  of  itself  afiect  A  reconveyance  of  the  estate  or  a 
release  of  the  bond ;  and  A  is  therefore  bound  to  do  the  necessary 
acts  to  accomplish  this.  It  must  be  remembered  that  rescission  is  not 
afiected  till  notice  of  the  intention  to  rescind  is  given.  Until  that  is 
done  there  is  in  such  cases  as  that  just  mentioned  no  complete 
obligation.  The  weight  of  authority  seems  to  be  in  favor  of  the 
proposition  that  it  is  a  mere  possilnlity.^  Here  we  may  place  also 
the  obligation  of  a  mortgagee  to  recovery  when  the  mortgagor 
has  paid  the  mortgage  debt  after  the  law-day. 

5.  Qbligatioks  Arising  from  the  Commission  of  Wrongs. 

§611.  The  General  Nature  of  These  Obligations.    Although, 

1  See  {614. 
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as  we  have  seen,  the  civil  law  theory  of  secondary  obligations  ex 
ddicto  has  not  been  adopted  in  our  law/  yet  there  is  a  class  of  pri- 
mary obligations  that  grow  out  of  the  commission  of  wrongs  or 
^uo^wrongs.  There  are  certain  kinds  of  conduct  which  the  law 
desires  to  prevent  or  discourage,  and  yet,  for  whatever  reason,  it 
is  not  thought  best  to  inflict  directly  a  sanction  upon  the  doing 
of  them.  Therefore  the  end  is  sought  to  be  attained  in  an  indi- 
rect way  by  imposing  upon  the  doer  an  onerous  obligation.  Such  an 
obligation  is  shown  to  be  a  primary  one  and  not  a  secondary  obl%a- 
tion  or  a  sanction  in  the  proper  s^ise,  by  the  &ct  that  it  must  itself 
be  broken  by  some  act  or  omission  before  any  action  will  lie,  and 
then  the  action  is  brought  on  the  new  obligation  and  not  on  the 
original  quamrduty.^  Usually  the  obligation  is  to  pay  m<M)ej, 
and  the  form  of  action  is  debt.  If  so,  the  principle  that  the  new 
obligation  must  be  broken  before  the  action  will  lie  is  hidden 
from  view  by  the  peculiar  rule  of  our  law  that  money  due  for  whose 
payment  no  time  is  fixed  is  payable  at  once  and  without  demand,  so 
that  the  debtor  cannot  avoid  breaking  his  obligation,  just  as  if  A 
lends  money  to  B  without  fixing  any  time  for  payment  he  my 
b^in  a  suit  against  him  at  once  and  without  any  warning.  The 
original  quad-duty  may  be  considered  as  an  imperfect  l^al  duty  or 
as  being  in  strictness  no  l^al  duty  at  all,  though,  as  there  oflen  is  a 
moral  duty  covering  the  same  ground  or  the  conduct  is  in  some 
sense  reprehensible,  it  is  natural  to  speak  of  there  being  a  legal  dntj. 
Practically  it  does  and  is  intended  to  amount  to  one. 

There  is  no  general  rule  for  these  obligations,  but  the  law  impofles 
them  in  such  cases  as  seem  proper;  many  of  them  are  statutory.  I 
shall  not  therefore  attempt  to  enunierate  all  the  particular  cases,  bat 
merely  mention  a  few  by  way  of  example.  When  an  act  is  forbid- 
den under  a  penalty  and  the  penalty  is  given  to  a  particular  person, 
an  obligation  in  his  favor  and  against  the  doer  of  the  act  arises  as 
soon  as  the  act  is  done;  but  if  the  penalty  is  given  to  a  common 
informer,  such  an  informer  would  get  only  a  &cultative  right  and 
no  obligation  arises  in  his  favor  until  the  judgment  creates  it.'  So 
when  a  sheriff  who  permits  a  debtor  to  escape  from  prison  is  held 
liable  to  the  creditor  in  an  action  of  debt,  the  obligation  is  of 
this  kind. 

>Ch.vr,Div.IX. 

<See221. 

>  The  President,  etc,  of  the  Faculty  of  Physic  v.  Harrison,  9  B.  &  C.  52i. 
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6.  Beial  Obligations. 


§612.  Their  Nature  in  General.  There  are  a  few  obligations 
where  the  duty  or  the  right  is  attached  to  a  specific  thing,  and  avails 
against  the  person  having  control  of  the  servient  thing  or  in 
fitvor  of  those  who  have  rights  in  the  dominant  one.  From  this  pe- 
caliarity  we  may  perhaps  properly  designate  them  as  real  obligations. 
They  sometimes  arise  in  some  of  the  ways  heretofore  descriM  in 
which  obligations  that  are  not  thus  attached  to  things  may  arise,  as 
for  instance,  perhaps  by  those  contracts  that  run  with  the  land ;  in 
which  case  this  division  overlaps  with  some  of  those  that  have  gone 
before.  But  they  may  originate  from  custom  or  prescription  like 
eaeements.  Indeed  they  are  very  closely  akin  to  easements  or  servi- 
tudes, and  are  often  called  such.  An  example  of  them  would  be  a 
duty  resting  upon  the  occupier  of  one  piece  of  land  to  repair  a  sea- 
waU  for  the  benefit  of  an  adjoining  piece.  There  seem  to  be  some 
obligations  of  this  sort  in  regard  to  the  disposition  of  a  dead  body. 
These  are  sometimes  called  trusts.^ 

These  obligations,  however,  are  distinguishable  from  trusts  in  that 
the  obligation  is  connected  with  a  thing  rather  than  with  a  basis- 
right,  and  is  enforceable  against  all  persons  who  come  into  control 
of  the  thing,  whether  they  are  holders  for  value  and  without  notice 
or  not.  The  existence  of  this  sort  of  obligations  may  now  be  justi- 
fied on  ample  grounds  of  expediency.  But  they  appear  to  have  had 
their  origin  in  the  notion  which  is  often  found  in  archaic  law  that 
things  may  have  duties  and  rights  like  persons.  The  same  conception 
was  applied  to  true  easements.     Predium  non  persona  aervd? 

7,  Obligations  Ck)NNEcrrBD  with  Special  Eelations  Between 

Pebsons. 

§  513.  Their  Nature  and  Place  in  the  Legal  System.  There 
are  in  addition  to  those  that  I  have  named  a  considerable  number 
of  obligations  growing  out  of  or  connected  with  special  relations 
between  the  parties.  Most  of  these,  like  those  which  Professor  Hol- 
land calls  Domestic  Obligations,'  which  comprise  the  peculiar  rights 

^  Fierce  v.  Proprieton  of  Swan  Point  Cemetery,  10  B.  1 .  227 ;  S.  C^  14  Am.  B^. 
667. 

'  Holmes  Lect.  xi,  citing  many  passages  from  the  Digest  and  the  works  of  emi- 
nent ciTilianB. 

'HoU.  164,165. 
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and  duties  inter  seae  of  husbands  and  wives,  parents  and  diildren, 
etc,  are  incidents  of  status  and  perhaps  more  properly  belong  to  die 
ju8  personarum? 

Those  that  do  not  will,  I  think,  all  be  found  to  fidl  under  the 
head  of  implied  agreements,  that  is,  to  be  cases  where  there  is  io 
fact  a  true  agreement  to  which  the  law  arbitrarily  annexes  termSy* 
or  else  to  be  included  among  those  presently  to  be  mentioned'  which 
are  incidental  to  trusts. 

n.— FACULTATIVE  RIGHTS  IN  PEBSONAM. 

§  514.  Faoultatiye  Bights  and  Obligations.  Of  fiicultative  i^ts 
we  have  already  seen  that  those  which  exist  in  rem,  such  as  powos 
to  appoint,  uses  or  hypothecations,  closely  resemble  property  ri^ 
and  are  in  &ct  classed  among  them.  Facultative  rights  in  personam 
are  likewise  analogous  to  obligations.  Indeed  in  regard  to  that  sort 
which  have  to  be  exercised  by  the  aid  of  a  court,  the  dififereooe 
between  such  rights  against  particular  persons  and  obligation-rights 
against  them  is  hardly  perceivable.  It  depends  of  course  on  the 
absence  or  presence  of  a  duty  resting  upon  such  persons  and  corres- 
ponding to  the  right.  But  when  the  daim  is  equitable  merely,  the 
process  of  enforcing  specific  performance  of  a  duty  is  so  like  tfast 
by  which  a  &cultative  right  is  exercised  that  I  have  found  great 
difficulty  in  drawing  the  line  between  them,  and  in  many  cases  do 
not  feel  any  great  degree  of  confidence  that  I  have  drawn  it  oor* 
rectly.  This  is  well  illustrated  in  the  case  of  the  oU^tions  thai 
arise  from  the  holding  of  a  right  that  properly  belongs  to  another, 
described  in  §  510.  When  a  right  is  obtained  by  fraud  and  a  re- 
conveyance is  sought,  there  is  often  no  obligation  in  existence  at  the 
time  of  bringing  the  suit.  There  is  from  the  time  whai  the  fi^nda- 
lent  agreement  is  made — e.  e.,  the  antecedent  agreement  in  pursuance 
of  which  the  formal  conv^ance  takes  place — a  power  to  rescind 
that  agreement,  which  can  be  exercised  without  the  aid  of  a  court 
by  a  simple  notice,  and  a  power  to  rescind  the  formal  conveyance 
which  requires  a  proceeding  in  court  to  execute  it  If  the  agree- 
ment is  first  rescinded,  then  there  undoubtedly  arises  an  oUigatiooi, 
a  duty  resting  upon  the  fraudulent  holder,  to  reconvey.  But  this 
may  be  omitted,  and  the  suit  to  rescind  the  formal  oonyeyance 
brought  at  once.  Is  such  a  suit  based  upon  any  obligation?  It 
may  perhaps  be  said  that  until  the  antecedent  agreement  has  beeo 

>  Ch.  XVI,  Diy.  II,  Subdiv.  1.  *  See  {  485.  •  See  {  US. 
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resdiided  there  is  no  obligation  but  a  mere  &cultative  right  to  have 
the  convejance  set  aside  by  the  act  of  the  oourt^  but  that  since  the 
suit  to  have  this  done  is  a  sufficient  notice  for  the  former  purpose, 
the  obligation  arises  simultaneously  with  the  commencement  of  the 
suit  and  thus  becomes  practically  indistinguishable  from  the  &cul- 
tative  right.  But  this  seems  to  be  inconsistent  with  the  principle 
that  a  cause  of  action  must  be  complete  before  the  suit  is  brought. 
Then  there  are  many  authorities  that  hold  that  a  right  to  rescind  a 
conveyance  for  fraud  is  not  assignable,  because  it  is  a  mere  possi- 
bility/ ti  e.y  not  even  a  &cultative  right.  On  the  whole  the  subject 
seems  to  be  involved  in  a  good  deal  of  obscurity,  which  is  made 
the  deeper  by  a  certain  confusion  that  appears  in  some  of  the  deci- 
aioDS  between  primary  and  secondary  rights. 

Also  a  &cultative  right  may  be  so  closely  connected  with  an  obli- 
gation that  the  obligation-duty  may  easily  be  supposed  to  correspond 
to  it.  That  is  the  case  where  facultative  rights  are  given,  as  they 
most  commonly  are,  to  enforce  the  performance  of  obligation-duties. 
Take  the  instance  of  a  vendor's  lien.  The  vendee  is  under  a  duty 
to  the  vendor  to  pay  the  price.  This  is  an  obligation-duty,  usually 
created  by  contract,  and  has  corresponding  to  it  an  obligation-right, 
a  protected  right  whose  content  is  the  condition  of  things  that  will 
result  from  the  performance  of  the  duty,  i.  e.,  the  having  the  money. 
This  is  not  a  right  in  the  land  or  one  which  has  the  land  for  its 
subject;  and  a  purely  personal  action,  debt  or  asaumpmiy  can  be 
brought  to  enforce  it.  But  the  lien  is  a  charge  upon  the  land,  and 
is  enforced  by  selling  the  land  under  a  decree  of  court  in  a  suit 
brought  for  this  purpose.  The  only  connection  of  the  duty  with 
this  right  is  that  the  right,  as  a  complete  right,  is  conditional  upon 
the  non-performance  of  the  duty.  The  duty  in  no  wise  corresponds 
to  the  right.  A  somewhat  similar  state  of  things  may  exist  when 
there  is  no  actual  duty  at  all.  Thus  if  a  testator  charges  his  debts 
upon  his  real  property,  the  property  descending  to  the  heir,  the  heir 
is  under  no  duty  at  all  to  pay  the  debts,  but,  if  the  personal  assets 
are  not  sufficient,  he  may  be  practically  compelled  to  do  so  to  save 
his  land. 

§515.  How  FaoultatiTe  Bights  in  JPersanatn  Ariae.  First, 
whenever  an  obligation  is  so  connected  with  a  basis-right  as  to  con- 
stitute a  trust,  a  charge  upon  the  basis-right  attends  the  obligation, 

^  Ptoner  v.  Edmonds,  1  Y.  &  GoL  Exch.  481 ;  2  Story  Eq.  i  1040  h,  note;  Leak. 
Dig.  P^p.  246>248 ;  Hecht  v.  Spean,  27  Ark.  229 ;  8. 0.,  11  Am.  Bep.  784. 
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the  obligation  can  be  specifically  enforced  hy  a  suit  to  sequestrate 
the  basis-right  for  that  purpose ;  provided,  that  is,  the  basis-ri^t 
and  the  obligation  are  in  their  nature  such  that  this  can  be  dona 
Sometimes  they  are  not. 

Seeondljy  any  one  who  has  a  disposing  power  over  property  can 
generally  create  a  charge  upon  it  Thus  a  testator,  who  can  wiU 
his  real  property  away  from  his  heirs  entirely  without  their  consent, 
can  in  like  manner  lay  charges  upon  it  in  fiivor  of  others,  sudi  as 
creditors  or  legatees,  which  the  beneficiaries  or  the  personal  represen- 
tatives of  the  testator  can  enforce  against  the  estate  in  the  hands  of 
the  heirs.     A  vendor's  lien  arises  by  express  or  implied  contract 

Thirdly,  charges,  like  obligations,  may  be  imposed  by  the  mere 
fiat  of  the  State  or  by  the  operation  of  law  upon  the  happening  of 
^certain  events  irrespective  of  any  one's  consent. 

III.— TRUSTS. 

§  516.  In  GeneraL  A  trust  is  where  a  person  holds  a  bosb- 
gright  and  is  under  an  obligation  to  another  person  relating  to  die 
nise,  exercise  or  transfer  of  the  right.  The  name  is  often  loosely 
;applied  where  there  is  an  obligation  to  do  some  collateral  act  the 
performance  of  which  is  secured  by  a  charge  upon  the  right,  as  in 
•case  of  a  vendor's  lien,  where  it  is  not  uncommon  to  have  the  ven- 
dee called  a  trustee  for  the  vendor.  The  calling  such  rights  tmstB 
was  no  doubt  a  very  useful  device  to  enable  the  courts  of  equity  to 
•enforce  such  rights  by  bringing  them  under  a  well  known  head  of 
•equitable  jurisdiction.  It  is  doubtful,  however,  whether  this  is  strictlf 
«correct  or  should  be  done  in  a  systematic  arrangement  of  the  law. 
JBut  even  if  not  exactly  trusts,  these  rights  so  closely  resemble  them 
vthat  I  shall  say  what  I  have  to  say  about  them  in  this  connection. 

§  517.  The  Basia-right.  The  basis-right  of  a  trust  must  be  a 
specific  right.  An  obligation  which  can  be  performed  by  a  dealiif 
with  any  rights  of  a  given  kind  is  not  a  trust,  as  a  simple  obligation 
to  pay  money.  Accordingly  even  an  obligation  to  pay  over  a  fiind 
is  not  such,  if  the  fiind  is  intended  to  be  from  the  first  and  always, 
and  remains  in  fact,  a  purely  ideal  thing  not  embodied  in  any  spe- 
idfic  things  or  rights.  It  is  then  a  mere  debt.^  But  as  a  general 
jprinciple  the  ^uom-ownership  of  a  fund  is  taken  as  a  right  in  so  &r 
ihai  it  may  be  the  basis-right  of  a  trust,  and  since  the  quasi-yceaesr 

^  Helfenstein'g  Estate,  77  Penn.  St.  828 ;  18  Am.  Bep.  449.    See  also  eiample  in 
'i  506  of  creating  a  debt  hy  a  deed  of  gift.  • 
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sion  of  a  fund^  when  that  fiind  is  embodied  in  things  or  rightB,  is 
really  the  holding  of  rights,  this  is  treated  in  the  same  manner,  so 
that  the  obligations  in  §  605  may  be  trust  obligations. 

Tile  basis-right  is  most  usually  a  right  in  the  proper  ^nse  of  the 
word  held  by  the  trustee.  It  may  be  a  right  either  in  rem  or  m 
personam.  When  the  basis-right  is  a  normal  property  right,  we  have 
what  may  be  called  the  typical  case  of  a  trust,  and  that  which  first 
laid  the  foundations  of  the  ¥dde  and  beneficial  jurisdiction  assumed 
by  the  courts  of  equity  over  the  whole  subject.  But  it  may  equally 
well  be  an  obligation,  even  a  trust  obligation.  Thus  a  debt  may  be 
held  in  trust ;  or  if  funds  are  given  in  trust  to  buy  land  and  con- 
vey it  to  the  ceduy  que  trusty  and  the  trustee  contracts  for  the  pur- 
chase of  a  certain  piece,  before  the  conveyance  is  made  the  vendor 
becomes  trustee  for  him,  and  he  in  turn  holds  his  obligation  against 
the  vendor  in  trust. 

However  it  is  not  necessary  that  what  I  have  thus  &r  for  conven- 
ience sake  called  the  basis-right  should  be  a  right  at  all,  either 
complete  or  inchoate.  Any  power,  authority  or  confidence  may  be 
held  in  trust.  If,  for  example,  property  is  left  by  will  to  a  young 
woman  on  condition  that  she  shall  not  marry  vdthout  the  consent  of 
her  guardian,  she  has  a  right  that  the  guardian  shall  not  with- 
hold his  consent  from  any  corrupt  or  malicious  motives.^  The 
authority  is  entrusted  to  him  for  the  purpose  of  protecting 
the  ward  against  an  ill-advised  marriage,  not  to  enable  him 
to  make  a  gain  or  gratify  his  private  animosities.  In  M'Intosh 
V,  The  Great  Western  Railway  Co.,'  the  plaintiff  contracted  to  do 
certain  work  for  the  company,  and  it  was  also  stipulated  that  the 
work  should  not  be  considered  as  done  so  as  to  entitle  the  plaintiff 
to  be  paid  for  it  unless  executed  to  the  satisfaction  of  the  engineer 
of  the  company  and  he  should  have  certified  to  its  proper  comple- 
tion. It  was  further  agreed  that  the  engineer  should  examine  the 
work  and  certify  to  the  fact  when  it  should  have  been  correctly 
done.  The  engineer  was  an  employee  of  the  company,  but  was  not 
a  party  to  the  contract.  The  plaintiff  having  done  the  work  accord- 
ing to  the  contract,  the  engineer  in  collusion  with  the  company 
refused  his  certificate.  In  an  action  against  them  both,  in  equity, 
the  court  said  that  in  the  circumstances  a  duty  to  the  plaintiff  rested 
upon  the  engineer.    And  in  another  very  similar  case  it  was  said 

^  Kerr  165. 

'18  L.  J.  Ch.  94;  S.  G.  on  Appeal,  19  L.  J.  Oh.  374;  S.  C,  2  Mac.  &G.  74. 
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that  a  decree  might  be  made  against  him.^  Here  doubtless  the  en- 
gineer^ so  far  as  his  duty  to  the  plaintiff  was  oonoemed,  might  have 
refused  to  have  anything  to  do  with  the  matter.  But  his  subeeqneot 
collusion  with  the  company  showed  that  he  had  accepted  the  authoritj 
intended  to  be  conferred  upon  him ;  and  thus  he  came  under  an 
obligation  as  to  his  use  of  it.  As  an  example  of  mere  confidence 
without  any  power,  right  or  authority,  the  case  of  Taylor  t7.  Bkck- 
low '  may  be  mentioned,  where  a  soUcitor  to  whom  the  plaintiff 
had  entrusted  his  abstracts  of  the  title  to  his  land  to  be  used  in 
drawing  up  a  mortgage  found  a  flaw  in  the  title  which  he  commani- 
cated  to  the  person  entitled  to  take  advantage  of  it,  also  a  cheat  of 
his.  He  was  held  guilty  of  a  breach  of  duty  for  which  he  was  liaUe 
in  an  action  on  the  case.  So  a  person  who  was  taken  into  the  em- 
ployment of  and  afterwards  into  partnership  with  imother  who 
possessed  a  valuable  trade  secret,  without  acquiring  any  right  to  have 
the  secret  communicated  to  him,  was  held  bound  not  to  make  uae  of 
the  confidence  placed  in  him  to  pry  into  the  secret  or  to  use  it  if  he 
found  it  out  by  such  an  abuse  of  confidence.^ 

The  right  of  possession  may  of  course  be  the  basis-right  of  a  trost 
like  any  other  right.  Of  this  some  examples  will  be  presently  given.* 
But  the  mere  possession  in  fact  of  a  material  thing,  unlike  the  quaor 
possession  of  a  fund,  has  none  of  the  qualities  of  a  right  and  cannot 
be  made  the  basis  of  a  trust ;  so  that  the  obligations  heretofore 
described  to  restore  to  its  owner  a  thing  held  without  right  are  not 
trust  obligations. 

§  618.  The  Trust  Obligation.  Trust  obligations  are  of  various 
kinds,  The  obligations  described  in  §§  490,  492  cannot  exist  excqit 
as  trust  obligations,  since  they  necessarily  relate  to  the  use  or  dispo- 
sition of  basis-rights,  and  those  in  §  501,  for  reasons  given  in  the 
last  section,  cannot  enter  into  trusts  at  all.  Others,  as  contract  obli- 
gations, are  of  an  indifferent  nature  and  may  or  may  not  be  so  con- 
nected with  basis-rights  as  to  constitute  trusts.  But  it  seems  that 
contracts  of  which  specific  performance  cannot  be  claimed  are  inor 
pable  of  giving  rise  to  trusts.* 

Besides  the  principal  trust  obligation,  the  law  creates  and  annexes 

^  Soott  V.  Corporation  of  Liverpool,  25  L.  J.  Ch.  227. 
*6  L.  J.  C.  P.  14;  a  C^  3  Bing.N.  C.  285.    See  also  Shear.  &  Redf.  {  235. 
» Moriflon  v.  Moat,  20  L.  J.  Ch.  612;  S.  C.  on  Appeal,  21  L.  J.  Ch.  248;  S.  C^  « 
Hare  241.    See  also  Jones  v.  Baker,  7  Cow.  445. 
« See  i  523.  »Leake  Dig.  Prop.  137. 
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certain  aooessory  obligations.  These  constitute  the  well  known 
duties  of  trustees,  {.  ^.^to  take  due  care  of  the  trust  property^ 
to  keep  trust  funds  separate  from  their  own,  to  render  accounts^ 
etCL 

§  519.  Whether  Breaches  of  Trust  are  Torts.  It  seems  to  me 
that  the  foregoing  discussion  may  throw  some  light  upon  the  vexed 
question  whether  a  breach  of  trust  is  properly  to  be  considered  as  a 
tort,  so  that  one  co-trustee  can  be  held  severally  liable  for  it  without 
any  right  of  contribution  against  the  others.  The  division  of  all 
wrongs  into  breaches  of  contract  and  torts  comes  from  the  common 
law.  We  have  already  seen  *  that  for  reasons  chiefly  processual,  all 
l^al  obligations— except  a  few  that  were  covered  by  the  action  of 
detinue;  and  this  action  was  in  later  times  nearly  superseded  by  trover 
and  (issumpsii — were  forced  into  the  form  of  obligations  ex  contractu. 
Hence  any  breach  of  an  obligation  was  called  a  breach  of  contract, 
and  a  tort  meant  a  wrongfid  violation  of  a  right  in  rem; '  and  every 
wrong  cognizable  at  law  which  was  not  classed  as  a  breach  of  con- 
tract was  classed  as  a  tort,  even  those  for  which  detinue  lay,  and 
conversely.  But  if  we  put  aside  the  fictions  by  which  non-contractual 
obligations  are  clothed  with  tbe  semblance  of  contracts,  as  the  courts 
of  equity,  not  being  confined  in  the  straight  jacket  of  the  action  of 
aggumpsUy  to  a  large  extent  did,  this  classification  becomes  unneces- 
sary and  untrue;  it  is  not  true  that  every  wrong  that  is  not  a  breach 
of  contract  is  a  tort.  There  are  breaches  of  non-contractual  obliga- 
tions that  do  not  &i\  under  either  head ;  and  there  is  no  reason  for 
applying  to  these  the  strict  rules  as  to  contribution  that  govern  in 
cases  of  tort,  even  supposing  that  these  rules  are  such  as  ought  to  be 
looked  upon  with  favor  in  any  case  where  the  person  against 
whom  they  are  to  be  applied  was  not  himself  a  wilful  wrong-doer. 

§  520.  Trusts  at  Common  Law.  The  law  of  trusts  has  been 
chiefly  developed  through  the  courts  of  equity ;  and  to  this  end 
those  courts  by  a  process  of  judicial  l^islation  introduced  several 
new  sorts  of  obligations  unknown  to  the  common  law.  A  consider- 
able number  of  the  obligations  described  in  this  chapter  are  enforce- 
able, where  the  distinction  between  actions  at  law  and  in  equity  still 
exists,  only  in  equity.  Still  it  has  not  been  overlooked  ths^t  there 
are  legal  rights  and  duties  which  have  the  character  of  trusts.  Thus 
Blackstone  says :  '*  A  technical  trust,  indeed,  created  by  the  limita- 
tion of  a  second  use,  was  forced  into  the  courts  of  equity  *  *  *  . 
1  See  2  4S3  et  Mg.  'Leake  Dig.  Con.  1-6. 
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and  this  species  of  trust,  extended  by  inference  and  construction,  have 
ever  since  remained  as  a  kind  of  peeuKum  in  those  courts.  But  there 
are  other  trusts  which  are  cognizable  in  a  court  of  law;  as  deposits 
and  all  manner  of  bailments;^  and  especially  that  implied  contract, 
so  highly  beneficial  and  useful,  of  having  undertaken  to  account  for 
money  received  to  another's  use,'  which  is  the  ground  of  an  action 
on  the  case  almost  as  universally  remedial  as  a  bill  in  equitj."' 
Similar  statements  are  to  be  found  in  more  recent  writers.' 
A88um]mt  for  money  had  and  received  is  often  called  an  '^  equitable 
action/'  i.  e,,  an  action  to  enforce  a  trust. 

§621.  Equitable  Property.  When  giving  in  a  former  diapter 
reasons  for  thinking  that  the  distinction  between  legal  and  equitabk 
rights  ought  not  to  be  retained  in  the  law,  I  made  an  exoepdon  in 
&vor  of  equitable  property  rights,  thinking  that  the  name  could  be 
advantageously  kept  in  use  to  denote  a  class  of  rights  for  which  it  is 
convenient  to  have  a  special  name.  Not  every  trust  obligadon 
r^arding  the  exercise  of  property  rights  for  the  obligee's  benefit  is 
an  equitable  property  right  in  him.  Thus  if  land  is  oonvered  to 
trustees  to  raise  money  on  it  for  a  person's  benefit,  the  oeduy  qu 
trust  has  no  equitable  property  right  in  the  land.'  Neither  has  a 
debtor  who  has  made  an  assignment  of  property  in  trust  to  sell  it 
and  pay  his  creditors — ^that  is,  I  suppose,  if  a  valid  trust  in  fiivor  of 
the  creditors  is  created.* 

In  order  to  the  existence  of  an  equitable  property  right  it  seems 
to  be  necessary — the  basis-right  being  itself  a  property  right  of  dCHoe 
kind — that  the  trust  obligation  should  be  either  a  claim  to  have  tbe 
basis-right  or  some  fraction  of  it  transferred  to  the  cestuy  que  irud, 
that  is,  that  it  should  be  a  right  ad  rem,  or  jus  in  periKmcan  ad  jui 
in  rem  o/cqairendum^  or  that  it  should  be  a  right  on  the  part  of  tbe 
cetstuy  que  trust  to  exercise  tbe  basis-right  as  if  he  himself  had  it. 
Equitable  charges,  also,  on  property  rights  seem  to  be  equitable 
property  rights  in  the  same  sense  that  legal  liens  are  normal  prop- 
erty  rights. 

An  equitable  property  right  is  treated,  so  far  as  its  nature  allows, 
as  if  it  were  in  fact  a  property  right,  at  least  in  most  respects.    It 

'  In  what  sense  a  bailment  is  a  trust  is  explained  in  {  523. 
'GeneraUj  the  obligation  in  {  505.  *  3  Bl.  Com.  431. 

*  Story  Bail.  {  2,  note.  *  Foster  v,  Cockeiell,  3  a.  A  Fin.  456. 

•  Bartlett  v.  Feah,  14  A.  L.  Rev.  (June,  1880)  453  (U.  S.  Cir.  a.  E.  Dist.  of  Ark.) 
T  Aust.  Lect.  xiv. 
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follows,  for  ingtanoe,  the  same  rales  of  devolation  at  the  death  of  the 
holder,  and  may  go  to  the  heir,  although  obligations  in  general  are 
personal  property.  If  it  be  a  right  to  land,  dower  and  curtesy  may 
exist  in  it.^  It  is  often  called  an  estate,'  and  is  said  to  be  in  a 
court  of  equity  ^'  the  same  as  the  land/' '  At  first  equitable  prop- 
erty rights  were  r^arded  as  mere  dkoses  in  action  not  assignable,  i.  e., 
they  were  not  distinguished  from  other  obligations.  As  Lord  Mans- 
field remarked,^  '^  trusts  were  not  on  a  true  foundation  till  Lord 
Nottingham  held  the  great  seal ;"  but  now  the  saying  of  the  former 
learned  judge  is  nearly  true  that  'Hhe  former  where  they  are 
adjudged  is  the  only  difference  between  trusts  and  l^al  estates/' 
It  is  not  quite  true  however,  even  as  to  equitable  property  right,  to 
which  class  of  trusts,  it  is  hardly  necessary  to  say,  it  was  only 
intended  to  apply.  '^  It  has  been  said  by  judges  presiding  in  chan- 
cery that  '  the  equity  is  the  land '  in  that  court ;  and  so,  indeed, 
whUe  the  trust  continues  to  chai^  the  person  of  the  legal  owner  in 
respect  of  the  land,  it  virtually  is,  in  point  of  beneficial  enjoyment. 
But  the  essential  nature  of  an  equity  has  not  changed ;  it  remains 
at  this  day  what  it  always  was,  neither  jus  in  re  nor  jus  ad  rem^  but 
a  mere  right  against  the  person,  to  be  enforced  by  subpostui.^^  * 

§  522.  Effect  of  Tranaferring  the  Basia-right.  Although  trust 
obligations  and  charges  are  not  attached  to  the  thing,  like  real  obli- 
gations,^ nor  even  necessarily  to  the  basis-right  so  as  to  run  with  it 
into  any  holder's  hands ;  yet  they  are  enforceable  against  any  person 
who  takes  the  basis-right  either  without  paying  a  valuable  con- 
sideration for  it  or  believing  or  so  situated  that  he  ought  to  believe 
that  the  obligation  exists.  This  is  said  to  be  on  the  ground  that  it 
IS  a  fraud  for  such  a  one  to  hold  the  basis-right  and  refiise  to  per- 
form the  trust ;  ^  but  I  am  inclined  to  think  that  this  is  one  of  the 
cases  where  the  prevention  of  fraud  refers  rather  to  the  extra-legal 
ground  or  reason  for  creating  the  obligation.*  The  refusal  to  per- 
form the  trust  cannot  be  said  to  be  strictly  a  legal  fraud  until  it  has 

^  As  to  cortoay,  see  1  Bish.  Mar.  Women  {  495 ;  as  to  dower  (bj  statute),  see  1 
Ibid.  {{  283-287. 
'  Foster  v.  Gockerell,  p.  584,  note  5. 
*8bnipnel  v.  Vernon,  2  Bro.  C.  C.  268. 
^Burgess  V.  Wheate,  1  Eden  177. 

*  This  IS  wrong ;  it  is  sometimes /tM  ad  rem^  e.  g^  where  land  has  been  sold  but  the 
oonveyance  not  yet  made. 

*  1  Hayes  Cony.  98.  *  See  {  512. 

*  Bolfe  V.  Gragoiy,  34  L.  J.  Gh.  274 ;  8.  C,  4  DeG.  J.  A  8. 576.        •  See  {  12. 
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been  first  shown  that,  as  against  the  person  who  refuses,  the  trust 
exists.  But  if  one  takes  trust  property  from  a  trustee  with  the 
intent  to  thereby  prevent  the  performance  of  the  trust,  that  is  fraud 
in  the  striot  l^al  sense.  If  the  basis-right  is  itself  an  obligatkm, 
and  is  not  n^otiable,  the  trust  follows  it  into  the  hands  even  of  a 
bona  fide  holder  for  value.  Assignments  of  non-negotiable  obliga- 
tions are  ^^  subject  to  equities.''  The  extinguishment  of  a  basis-obli- 
gation by  the  consent  of  the  obligee,  for  instance,  the  release  of  a 
bond  held  in  trust,  would,  I  think,  be  treated  as  equivalent  to  a 
transfer  of  it  for  this  purpose. 

If  the  trustee  has  the  power  to  transfer  the  basis-right  free  from 
the  trust,  the  trust  attaches  to  its  proceeds ;  and  if  these  are  not  dis- 
tinguishable, the  trustee  is  treated  as  holding  a  fund,  and  the  trust 
will  be  fastened  upon  that.  Moreover  even  though  the  transfer  is 
not  free  from  the  trust,  so  that  the  oestuy  que  trust  could  still  follow 
the  right  into  the  hands  of  its  new  holder,  still  he  has  generally  the 
right  to  relinquish  this  privil^e  and  claim  against  the  proceeds  in 
the  possession  of  the  original  trustee.  When  the  character  of  the 
basis-right  is  changed  in  the  above  ways,  the  form  of  the  obligation 
will  if  necessary  change  also.  Thus  if  a  specific  material  thing 
held  for  a  specific  use  is  misappropriated  and  lost  by  the  trustee  and 
nothing  but  a  fund  remains  with  him,  the  obligation  will  aamme 
some  shape  appropriate  to  a  fund. 

If  several  trust  funds  are  mixed  and  a  part  is  lost,  the  obligations 
attach  pro  rata  upon  what  is  lefl.^ 

§  523.  Difforenoe  Between  a  Trust  and  a  limitation  on  a 
Bight.  A  distiction  must  be  noted  between  an  obligation  relating 
to  and  limiting  the  use  which  may  be  made  of  a  right  and  a  limita- 
tion on  the  right  itself,  and  in  like  manner,  in  regard  to  wrongs, 
between  abusing  and  exceeding  a  right.  A  person,  for  example, 
who  has  a  right  of  common  of  pasture  for  five  beasts  and  puts  in 
ten,  or  one  who  takes  a  chattel  as  a  pledge  and  uses  it,  does  not 
exercise  his  right  of  use  improperly,  but  he  exercises  rights  of  use 
which  are  not  his  at  all.  He  does  not  abuse  his  right,  but  he  ex- 
ceeds it.  He  is  not  guilty  of  any  breach  of  trust  as  to  the  right  of 
use.  So  if  an  agent  has  a  power  of  attorney  to  convey  land  on  a 
certain  condition  expressed  in  the  deed,  his  powers  are  limited  by 
the  condition.  If  he  makes  a  conveyance  in  disr^ard  of  it,  the 
conveyance  is  simply  void,  and  there  is  not  necessarily  any  breB<Ji 
^  CommiBBioners  v.  City  of  Springfield,  36  Ohio  St.  643. 
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of  trust  bj  the  agent.  But  if  the  power  is  on  its  face  unconditional 
but  the  agent  has  secret  instructions  from  his  principal  not  to  use  it 
except  on  a  condition,  and  he  disobeys  the  instructions,  he  has  not 
exceeded  his  power,  though  he  has  abused  it ;  the  conveyance  will 
be  good,  and  he  is  guilty  of  a  breach  of  trust. 

It  sometimes  happens  that  limited  rights  of  use  over  a  thing  are 
given,  but  that  in  order  to  make  them  effective  some  additional 
right  or  power  has  to  be  conferred  which  is  capable  of  being  abused. 
Possession,  for  instance,  is  not  susceptible  of  being  divided  up  in  any 
sort  of  way  as  use  is.  Hence  if  a  right  of  possession  is  given 
together  with  limited  rights  of  use,  in  order  to  make  the  latter 
effective,  the  recipient  may  hold  the  right  of  possession  in  trust, 
though  not  the  right  of  use.  Thus  if  a  person  hires  a  horse  to  go 
to  one  place  and  goes  with  him  to  another,  he  exceeds  his  right  of 
use  and  ahvaes  his  right  of  possession,  which  latter  is  a  breach  of 
trust — of  an  obligation  as  in  §  490 — ^though  the  former  is  not.  So 
it  has  been  said  that  where  a  person  had  a  right  to  enter  upon  land 
and  cut  certain  trees  and  he  made  use  of  the  opportunity  to  cut 
others,  he  had  committed  a  fraud — i.  e.,  a  breach  of  trust.^  It  is 
through  such  additional  rights,  usually  the  right  of  possession,  that 
trusts  arise  in  cases  of  bailment.' 

» Lewis  V,  Clifton,  23  L.  J.  C.  P.  68 ;  S.  C,  14  C.  B.  245. 

s  See  Be  HalleU ;  KnatchbuU  r.  Halletti  48  L.  J.  Ch.  734;  S.  C.  on  Appeal,  49 
L.  J.  Ch.  415. 
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I.— THE  NATUBE  OF  WBONQS. 


1.  The  Elements  op  a  Wrong. 

§  524.  Crimes.  Wrongs  are  either  crimes  or  ciyil  injaries.  Cer- 
tain kinds  of  conduct  the  State  sees  fit  to  discourage  by  the  inflics 
tion  of  penal  sanctions.  These  are  crimes  in  a  somewhat  wide  sane 
of  that  word^  and  the  rules  of  law  forbidding  these  under  penalty 
of  such  sanctions  make  up  the  criminal  law.  There  is  no  genend 
principle  determining  whether  a  given  act  or  omission  shall  be  a 
crime  or  not.  Each  State  makes  such  acts  or  omissions  crimes  as  it 
thinks  proper.  Some  acts,  8uch  as  adultery,  are  crimes  in  wok 
places  and  not  in  others. 

A  crime  is  simply  a  breach  of  a  dutj  imposed  by  the  criminal 
law.  It  does  not  involve  any  damage  or  violation  of  protected 
rights  distinct  from  the  breach  of  duty.  It  is  true  that  most  duties 
not  to  commit  crimes  are  defined  by  actual  definitional  consequences, 
and  these  consequences  are  usually  such  as^  if  they  happen,  will 
amount  to  a  violation  of  some  person's  right ;  so  that  crimes  are 
generally  violations  of  private  rights.  But  this  need  not  be  so.  It 
is  not,  for  example,  in  the  offense  of  being  drunk  in  the  public 
streets  or  having  counterfeit  coin  in  one's  possession  with  intent  to 
utter  it. 

§  525.  Civil  Ix^juries.  A  civil  injury,  differing  from  a  crime, 
necessarily  consists  of  two  elements,  which  are  theoretically  distinct 
though  not  always,  particularly  in  the  breach  of  obligations,  prac- 
tically separable.  There  must  be  (1)  a  breach  of  duty,  followed  or 
accompanied  as  a  consequence  of  the  act  or  omission  by  (2)  a  viob- 
tion  of  a  protected  right,  i.  e.,  an  impairment  of  the  protected  con- 
dition of  fiusts  which  are  forms  of  the  content  of  such  a  right  A 
breach  of  duty  as  such  is  not  by  itself  a  civil  injury.  One  may 
carry  dynamite  carelessly  through  a  crowded  street,  may  negligently 
sell  a  deadly  poison  for  a  harmless  medicine,  may  issue  a  fidse  and 
fraudulent  prospectus  to  induce  purchasers  to  take  shares  in  a  bub- 
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ble  eompanj,  or  may  publish  a  vile  slander — ^not  of  a  kind  action- 
able per  96 — against  another^  all  of  which  acts  are  forbidden  by  law, 
are  violations  of  l^al  duties,  without  being  guilty  of  any  actionable 
tort,  if  only  no  harm  comes  of  it.  On  the  other  hand  a  person's 
conduct  may  be  such  as  to  cause  ruinous  pecuniary  loss  to  another 
or  such  harm  to  his  person  or  property  as  amounts  to  a  serious  im- 
pairment of  the  state  of  &cts  that  forms  the  content  of  his  protected 
right  of  personal  security  or  property  and  yet  he  be  free  from  lia- 
bility, if  the  conduct  was  not  a  breach  of  any  legal  duty.  The 
damage  is  then  damnum  abaque  injuria. 

This  is  the  principle  that  is  often  less  correctly  expressed  by  say- 
ing that  to  make  a  tort  there  must  be  both  wrong  and  damage. 
The  principle  applies  equally  to  torts  and  breaches  of  obligations ; 
and  the  true  distinction  is  not  between  wrong  and  damage,  but 
between  breach  of  duty  and  violation  of  protected  right.  The 
analysis  heretofore  given  of  the  nature  and  mutual  relations  of 
duties  and  protected  rights^  will,  I  think,  make  this  plain  without 
farther  ailment.  As  was  said  in  Mahan  v.  Brown,'  ^'  No  one, 
legally  speaking,  is  injured  or  damnified  unless  some  right  is  in- 
fringed.'' 

It  may  of  course  happen  here,  as  m  the  case  of  crimes,  that 
the  duty  is  so  defined  by  reference  to  consequences  which  involve  a 
violation  of  the  right  or  that  the  duty  and  right  are  so  connected, 
that  any  act  or  omission  which  is  a  breach  of  the  former  necessarily 
causes  also  a  violation  of  the  latter.  This  is  always  the  case  with 
obligations ;  a  breach  of  contract,  for  example,  is  necessarily  at  the 
same  time  a  violation  of  the  contract  right.  It  is  often  so  with  per- 
emptory duties  that  correspond  to  rights  in  rem.  In  the  duty  that 
corresponds  to  the  right  of  support  for  land,  for  instance,  the  defini- 
tional consequences  of  the  duty  are,  as  it  seems  to  me  and  as  I  have 
accordingly  described  the  duty,'  the  same  as  those  which  constitute 
a  violation  of  the  right.  If  one  excavates  on  his  own  land  near 
to  his  neighbor's,  there  is  not  only  no  actionable  wrong  done,^  but 
there  is  no  breach  of  duty  until  the  neighboring  land  caves  in.  The 
law  permita  a  man  to  dig  if  he  can  by  any  means,  for  instance,  by 
shoring  up,  do  so  without  actually  injuring  the  land  of  another. 
But  on  the  other  hand  a  peremptory  duty  to  keep  a  highway  in 
repair,  though  a  peremptory  duty,  could  be  broken  without  any 

» Ch.  VI,  Div.  IV.  *  13  Wend.  261.  »See  J421. 

'Backhouse  v.  Bonomi,  84  L.  J.  Q.  B.  181 ;  S.  C,  9  H.  L.  508. 
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actual  violation  of  the  rights  of  those  who  use  the  road,  the  defini- 
tional consequences  concerning  only  the  condition  of  the  road  itseli 

§  626.  Damage  and  the  Value  of  Bights.  Every  violation  of 
a  protected  right  imports  damage.  If  no  actual  damage  appears, 
nominal  damages  will  be  given.  This  is  well  settled.^  But  th^re 
is  an  analogous  principle  to  which  less  attention  has  been  given. 

Every  protected,  and  I  think  every  &cultative^  right  is  ooncla- 
sively  presumed  to  have  a  pecuniary  value,  and  therefore  the  depri- 
vation of  a  right  as  well  as  its  violation  imports  damage,  is  a  viola- 
tion of  the  right  of  unimpaired  pecuniary  condition,  and  is,  if 
wrongfiil,  a  ground  for  at  least  nominal  damages.  There  is  a  dear 
difference  between  the  violation  and  the  deprivation  of  a  right.  If 
the  owner  of  a  house  voluntarily  conveys  it  to  another,  he  has 
deprived  himself  of  the  right,  but  there  is  no  violation  of  it ;  and  the 
same  is  true  even  though  he  was  induced  by  fraud  to  make  the  con- 
veyance. In  the  former  case  he  is  justly  and  in  the  latter  an- 
justly  deprived  of  his  right  of  property  in  the  house,  but  in  neither 
case  is  the  right  violated.  The  right  which  is  violated  where  a  con- 
veyance is  obtained  by  fraud  is  that  of  unimpaired  pecuniary  condition ; 
it  is  not  the  very  right  conveyed.  So  it  would  not  be  a  breach  of  a 
contract,  a  violation  of  the  contract  right,  for  the  obligor  to  procure 
by  fraud  a  release  of  the  claim.  The  action  for  so  doing  would  be 
in  tort  for  deceit,  and  a  similar  action  for  a  like  act  would  lie 
against  a  stranger,  who  cannot  be  guilty  of  a  violation  of  the  con- 
tract right. 

Generally  the  deprivation  of  a  right  causes  actual  pecuniary  loss, 
so  that  the  above  principle  does  not  have  to  be  resorted  to.  But 
it  has  been  held  that  to  induce  by  fraud  a  creditor  to  release  a  debt 
that  was  valueless,  the  debtor  being  insolvent,  was  ground  for  a 
judgment  for  nominal  damages.*.  The  same  rule  most  apply  to 
inchoate  rights.  In  the  case  just  cited  it  would  make  no  difierenoe 
whether  the  debt  was  due  or  not. 

Mere  possibilities  may  in  &ct  have  a  pecuniary  value,  so  that  their 
deprivation  will  be  damage ;  but  I  do  not  know  whether  there  is 
any  conclusive  presumption  that  they  have.  This  is  well  illustrated 
in  cases  where  compensation  is  to  be  made  to  private  persons  for 
damage  done  in  the  construction  of  public  works  and  by  other  mt^- 

"  Ashby  V,  White,  Lord  Ray.  938 ;  S.  C,  1  S.  L.  C.  251;  Webb  v.  Portland  Mft. 
Co.  3  Sumner  189. 
'  Ledbetter  v.  Morris,  8  Jones  L.  543. 
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ferenoes  with  private  rights  authorized  hj  law.  Compensation 
may  be  payable  for  damage  to  property — i.  e.,  violations  of  property 
rights-— only  or  for  all  damage  not  too  remote.^  If  the  former,  an 
inchoate  right  of  dower,  which  is  a  mere  possibility  and  not  an 
inchoate  right  in  the  sense  in  which  I  have  used  the  word,  is  not 
compensated  for.'  So  of  other  possibilities.  But  if  all  legal  and 
proximate  damages  are  to  be  allowed  for,  then  the  deprivation  of  a 
mere  possibility  that  has  any  value,  being  a  violation  of  the  right  of 
unimpaired  pecuniary  condition,  stands  on  the  same  footing  as  any 
other  violation  of  right.'  So  to  induce  another  by  fraud  to  part  with 
a  valuable  possibility  is  an  actionable  wrong.^ 

Conversely,  every  duty  may  be  said  to  have  a  n^ative  pecuniary 
value.  The  assumption  of  a  duty  imports  damage,  as  where  one  is 
drawn  in  by  fraud  to  make  a  contract,  even  though  the  contract 
IS  not  disadvantageous  to  him.' 

§  627.  Violation  of  Common  Bights.  There  is  one  exception  to 
the  rule  that  a  breach  of  duty  resulting  in  a  violation  of  the  cor- 
responding protected  right  is  a  civil  injury.  This  occurs  in  the 
case  of  what  is  called  a  common  or  general  right,  that  is,  where  all 
peraoofl,  the  public  genendly,  have  simikr  rights  in  the  same  thing. 
A  breach  of  any  duty  that  corresponds  to  such  a  right  followed  as 
its  consequence  by  a  violation  of  the  right,  is  not  by  itself  a  civil 
injury,  though  it  completely  meets  the  general  definition  of  one. 
Thus  a  nuisance  in  the  highway  is  a  violation  of  the  rights  of  every 
person  in  the  jurisdiction ;  for  each  such  person  has  a  protected  right 
in  the  highway  resembling  an  easement.'     But  it  is  not  an  actionable 

^  Jackflon  v.  Edwards,  22  Wend.  498 ;  Chamberlain  v.  West  End  By.  Co.  81  L.  J. 
Q.  B.  201 ;  S.  C.  in  Ex.  Ch.  32  L.  J.  Q.  B.  173;  S.  C,  2  B.  &  S.  605;  Bicket  v. 
Metropoliton  By.  Co.  34  L.  J.  Q.  B.  267 ;  S.  C.  in  H.  L.  36  L.  J.  Q.  B.  205 ;  S.  C,  L. 
B.  2  £.  A  I.  App.175;  Metropolitan  Board  of  Works  v.  McCarthy,  42  L.  J.  C.  P.  81; 
8.C.,L.B.8C.P.191;  S.C.in  H.L.43L.J.Ch.385;  8.  C,  L.  B.  7  E.  &  I.  App.  243. 

'  Jackson  v,  Edwardsynote  1,  iupra;  Magwire  v.  Biggin,  44  Mo.  512 ;  1  Bish.  Mar. 
Women,  {  348. 

'  Jackson  v.  Edwards,  note  1,  supra. 

* Simar  v.  Canaday,  53  N.  Y.  298 ;  S.  C,  13  Am.  Bep.  523 ;  Ely  v.  Stannard,  46  Conn. 
124. 

•Pontifex  v.  Bignold,  3  Soott  N.  B.  890;  S.  C,  10  L.  J.  C.  P.  259 ;  Northrop  v. 
Hill,  57  N.  Y.  351 ;  8.  C,  15  Am.  Bep.  501. 

*  Heretofore  in  speaking  of  defects  in  the  highway  I  have  treated  their  mere 
existence  as  not  involring  any  violation  of  right.  But  I  then  referred  only  to 
rights  of  secnrity  and  property  of  or  in  persons  or  things  actually  using  the  high- 
way, not  to  rights  of  which  the  highway  itself  was  the  sahject. 
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wrong  except  as  against  such  persons  as  suffer  some  special  damage^ 
different  from  that  suffered  by  the  community  at  laige.  This  is  an 
exception  to  the  general  rule,  introduced  to  protect  the  wrong^ioer 
from  being  harassed  with  numerous  useless  suits  by  persons  who 
have  suffered  only  nominal  or  very  trifling  damage. 

2.  The  Correspondence  of  the  Duty  and  Right. 

§  528.  Correspondence  and  Bemoteneas  of  Damage.  The 
right  violated,  in  a  civil  injury,  must  be  the  very  right  to  which  the 
duty  that  has  been  broken  corresponds,  otherwise  no  wrong  is  com- 
mitted. The  want  of  this  correspondence  is  often  expressed  by  saying 
that  the  damage  is  too  remote.  This  is  not  correct  Remoteness  of 
damage  is  quite  a  different  thing  from  want  of  correspondence 
between  the  duty  and  the  right.  We  shall  have  to  discuss  the 
subject  of  remoteneness  a  little  further  on/  but  a  few  general 
remarks  may  be  made  here  in  order  to  show  more  clearly  the 
nature  of  the  distinction  just  mentioned.  It  is  obviously  im- 
possible for  the  law  to  attempt  to  follow  out  all  of  the  consequences 
of  an  unlawful  act  or  omission  and  hold  the  wrong-doer  responsiUe 
for  the  whole  of  them.  They  form  an  infinite  series.'  Accordinglj 
after  tracing  down  the  chain  of  consequences  for  a  certain  distance 
the  law  stops  and  refuses  to  go  any  further.  All  consequences 
beyond  this  point  are  called  remote  and  are  disregarded  in  law.  That 
is,  those  consequences  that  are  called  remote  are  not  recognized  for 
l^al  purposes  as  consequences  of  the  conduct  in  question  at  all,  bat 
are  considered  as  due  entirely  to  other  causes ;  while  the  term  proxi- 
mate includes  all  l^al  consequences.  Now  if  the  consequences  that 
constitute  the  violation  of  right  happen  to  &11  among  those  that 
are  too  remote,  there  is  of  course  no  wrong.  In  the  ^e  of  the 
law  the  breach  of  duty  has  not  resulted  in  any  violation  of  right 
and  the  violation  of  right  actually  present  is  not  due  to  any  breach 
of  duty.  The  two  elements  of  a  wrong  exist,  but  they  cannot  be 
brought  into  the  necessary  conjunction.  There  is  a  line  drawn 
between  them.  But  this  question  of  proximateness  is  a  very  differ- 
ent one  from  that  of  the  correspondence  of  the  duty  and  right.  No 
matter  how  proximate  the  consequences  of  a  breach  of  duty  are,  no 
matter  though  they  follow  upon  it  with  the  greatest  possible  direct- 
ness, yet  if  they  are  not  violative  of  any  right  they  will  not  turn  the 
breach  of  duty  into  a  complete  wrong.  And  the  same  is  equally 
^  Div.  II,  tn^.  '  Baoon's  Maximfl^  B^.  I. 
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tme  if  they  are  merely  a  violation  of  a  different  right  from  that  to 
which  the  duty  oorresponds. 

This  very  important  distinction  has,  I  venture  to  think^  been  gen- 
erally,  in  &ct  almost  entirely^  overlooked.  The  outlines  of  the  various 
duties  in  our  law  have  never  been  drawn  with  enough  precision  to 
enable  their  correspondence  to  be  clearly  marked  out.  All  the  deci* 
sions  on  both  questions,  that  of  correspondence  and  that  of  proximate- 
ness  of  consequences  have  been  lumped  together  under  the  latter 
kind  with  the  natural  result  of  producing  a  good  deal  of  con- 
fusion. 

A.--C0RBE8P0NDENCE  IN  OENEBE. 

§  529.  As  Between  Two  Bights  in  Bern.  The  duty  and  the 
right  must  correspond  ingenere,  that  is^  the  right  violated  must  be  one 
of  the  kind  or  species  of  rights  that  such  duties  are  designed  to  pro* 
tect.  This  sort  of  correspondence  presents  no  special  difficulties  and 
needs  only  to  be  illustrated  by  a  few  examples.  In  Bosch  v.  The 
Burlington  &  Mis.  Riv.  Co./  the  plaintiff  owned  a  piece  of  land 
with  a  house  upon  it  fronting  upon  a  street  on  the  opposite  side  of 
whicli  was  a  river.  The  defendants  partly  filled  up  the  river  and 
thus  made  land  on  the  other  side  of  the  street,  and  they  occupied 
this  land  and  the  street  itself  with  railroad  tracks  and  buildings. 
The  plaintiff's  house  took  fire,  and  because  the  defendants'  structures 
prevented  the  firemen  from  getting  water  from  the  river,  it  was 
totally  destroyed.  The  court  held  that,  even  if  the  defendants'  acts 
were  unlawful,  they  were  not  liable  for  this  damage.  It  was  said  to 
be  too  remote ;  but  a  better  way  of  expressing  it  seems  to  me  to  be 
that  the  defendants'  duty  not  to  do  such  acts,  if  they  were  under  any 
such  duty,  did  not  correspond  to  the  plaintiff's  general  right  of 
property  in  his  house,  which  was  the  right  violated  when  it  was 
destroyed  by  fire,*  but  only  to  certain  rights  of  his  in  the  street  and 
river  front,  rights  which  were  indeed  accessory  to  the  right  of  owner- 
ship in  the  land  on  which  the  house  stood^  but  quite  distinct  from  it 
in  nature. 

In  the  above  case  the  distinction  was  between  two  kinds  of  prop- 
erty rights.  But  more  commonly  it  has  to  be  drawn  between 
property  rights  and  rights  of  other  sorts.  The  rights  of  bodily 
security,  of  property  and  of  potestaa,  have  for  the  most  part  the  same 
duties  corresponding  to  them.'  But  the  right  of  unimpaired  pecuniary 
» 44  Iowa  402.  « See  J  347.  »  Ch.  XIII,  Div.  H. 


condition  is  often  ooafiiuaded  with  that  of  property ;  and  it  is 
between  this  and  one  or  the  other  of  the  three  before  named  rights 
that  confusion  as  to  the  cnrrespondenoe  of  duties  otteai  occurs.  A 
good  example  of  this  is  presented  in  the  case  of  Anthony  v.  Siaid.' 
There  the  plaintiff  had  contracted  with  a  town  to  supply  Deceasaiies 
t«  a  pauper  for  a  groes  sum.  The  defendant  oommitted  an  assault 
and  battery  upon  the  pauper,  and  the  plaintiff  in  consequence  was 
put  to  additional  expense  in  taking  care  of  him.  It  was  rightly 
held  that  this  gave  the  plaintiff  no  cause  of  action.  The  court  said 
that  the  damage  was  too  remote.  It  is  submitted  however  that  tliis 
was  not  the  true  ground  of  the  deosion.  The  duty  not  to  commit 
an  assault  and  battery,  which  was  broken  by  the  defendant's  act, 
corresponds  only  to  the  three  rights  of  bodily  security,  of  propotr 
and  of  potestaa.*  But  the  plaintiff  had  none  of  these  rights  in  the 
pauper.  As  the  court  said,  "  It  [was]  not  by  means  of  any  natural 
or  If^  relation  between  the  plaintiff  and  the  party  injured,  (hat  die 
plaintiff  [sustained]  any  loss,"  And,  as  is  explained  elsewhere,'  the 
paying  of  money  by  the  plaintiff  was  not  a  violaticm  of  his  right  of 
property.  Had  the  person  beaten  been  the  plaintiff's  wiie  or  diild, 
he  could  Iiave  recovered  for  the  expaiditure,  thongh  the  dami^ 
would  have  been  no  more  proxituate  in  the  one  case  than  in  the 
other,  which  shows  that  remoteness  was  not  the  really  dedsive  &! 
So  if  the  act  had  been  done  with  an  intent  to  cause  expense  to  the 
plauitiff;  because  duties  not  to  do  malicious  injury  generally  corres- 
pond to  the  right  of  unimpaired  pecuniary  condition.*  Also  the 
reason  why  a  life  underwriter  cannot  recover  against  a  person  who 
wrongfully  kills  the  assured  is  not  that  the  damage  is  remote, 
but  that  the  necessary  correspondence  between  the  duty  broken 
by  the  act  and  the  underwriter's  right  does  not  exist. 

Very  similar  in  principle  is  the  recent  case  of  Cattle  v.  Stocktoo 
Waterworks  Co.*  There  the  defendants  under  the  authority  of  aa 
act  of  parliament  Imd  and  maintained  water  pipes  in  a  highway. 
( tiji'  Knight  owned  the  soil  of  the  road  and  the  land  upon  each  foie 
lit'  it  at  a  point  where  the  road  was  raised  above  the  ndghboring 
land  by  an  embankment.  He  employed  the  pUinitff  for  a  lump 
fluni  to  make  a  tunnel  under  the  road,  the  consent  of  the  proper 
authorities  having  been  got.     Owing  to  a  defect  in  the  defendants' 

■II  Met.  290.  <8e«{412. 

■  See  J  526  and]  360  (i«e;.  *8eeJ4a9. 

'44  L.  J.  Q.  B.  139 ;  8.  C,  L.  B.  10  Q.  B.  453. 
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pipe^  water  escaped  from  it  and  caused  delay  and  expense  to  the 
plaintiff  in  making  the  tunnel.  So  long  as  the  road  was  in  its 
usual  condition  the  defect  had  done  no  harm  and  had  not  been  dis- 
covered. It  was  decided  that  the  plaintiff  had  not  a  right  of  action, 
even  assuming — which  the  court  refused  to  assert — that  Knight 
could  have  maintained  an  action.  There  was  no  malice  on  the  part 
of  the  defendants.  "  They  were  at  most  guilty  of  a  n^lect  of  duty, 
which  occasioned  injury  to  the  property  of  Knight,  but  which  did 
not  injure  any  property  of  the  plaintiff/s.  The  plaintiff's  claim 
[was]  to  recover  the  damage  which  he  [had]  sustained  by  his  con- 
tract with  Knight  becoming  less  profitable  *  *  *  in  consequence 
of  the  injury  to  Knight's  property."  The  principle  seems  to  have 
been  that  the  duty  to  keep  the  water  pipes  in  repair^  was  owed  only 
for  the  protection  of  rights  of  property,  corresponded  only  to  such 
rights,  and  no  such  right  of  the  plaintiff  was  violated:  The  court 
said  that  in  such  a  case  as  Fletcher  v,  Ry lands  ^  the  owner  of  the 
drowned  mine  could  recover  for  the  damage  to  his  property,  and  so 
could  workmen  in  the  mine  who  had  lost  clothing  and  tools ;  but 
they  could  not  recover  for  loss  of  wages  while  the  mine  was  un- 
worked — ^thus  drawing  the  same  distinction  between  property  right? 
to  which  the  duties  corresponded,  and  the  right  of  which  mere 
pecuniary  loss  is  a  violation. 

§  530.  Where  the  Duty  Corresponds  to  a  Bight  in  Femonam* 
In  other  cases  the  duty  broken  corresponds  only  to  a  right  in  per- 
907wmij  as  a  contract  right.  This  was  so  in  Davidson  v.  Nichols,' 
which  was  regarded  at  the  time  of  its  decision  and  has  been  since  ^ 
as  a  case  on  the  remoteness  of  damage,  but  which  does  not  seem  to 
have  anything  to  do  with  that  question.  The  defendants  were  whole- 
sale druggists  and  contracted  to  sell  to  one  Greyer  a  quantity  of 
black  oxide  of  manganese,  but  ^^n^ligently"  delivered  instead  sul- 
phide of  antimony.  Geyer  sold  it  to  the  plaintiff  as  black  oxide  ot 
manganese,  relying  upon  the  defendants'  representation  that  it  was 
such.  The  plaintiff  mixed  it  with  chlorate  of  potassia,  which  would 
have  been  quite  safe  had  it  been  what  it  was  represented  to  be ;  but 
as  it  was  it  made  a  dangerous  mixture  which  exploded  and  injured 
the  plaintiff.  The  court  held  that  he  could  not  recover,  saying  that 
the  defendants  owed  no  contract  duty  to  him,  and  that  there  was  no 

^  Probably  the  duty  in  }  413  or  {  441. 

>  See  {439.  Ml  AUen514. 

*  McDonald  r.  Snelling,  14  Allen  290. 

35 


546  WBONQ8. 

breach  of  the  general  duty  to  use  due  care^  because  sulphide  of  and- 
monj  is  usually  a  harmless  substance  and  the  defendants  had  no 
reason  to  suppose  that  it  would  be  put  to  that  special  use  and  so 
become  dangerous.^     In  other  words,  there  is  a  general  duty  rest- 
ing upon  all  persons  to  abstain  from  careless  acts  that  are  likely  to 
injure  others,  which  duty  corresponds  to  the  rights  of  bodily  secu- 
rity and  property,  and  whose  breach  is  commonly  called  negligence. 
The  delivery  of  dangerous  substances  in  the  place  of  harmless  ones 
without  taking  due  pains  to  find  out  whether  they  are  dangeroos 
may  in  some  circumstances  be  a  breach  of  this  duty.'    But  the  sub- 
stance sold  here,  though,  as  the  result  ^showed,  to  some  ezt^t  a 
dangerous  substance,  the  court  thought  was  not  sufficiently  danger- 
ous to  make  its  delivery  a  breach  of  the  above  duty.     The  oolj 
duty  then  that  was  resting  upon  the  defendants  was  their  contract 
duty  to  Geyer  to  give  him  the  drug  that  he  had  baigained  for,  and 
their  '^  negligence '^  consisted  merely  in  not  taking  proper  care  to 
perform  this  duty.    But  this  duty  corresponded  only  to  the  contract 
right  of  Geyer,  and  not  to  any  right  of  the  plaintiff.     If  an  attomev 
is  employed  to  search  a  title,  he  is  under  no  positive  duty  to 
care  and  skill  to  any  one  except  his  own  client,  the  duty  correspoi 
only  to  an  obligation-r^ht  of  the  client ;  and  therefore  he  is  not 
liable  to  a  person  who  lends  money  to  the  client  on  the  strength  of 
a  false  report  n^ligently,  but  not  fraudulently,  made  by  him,  even 
though  he  had  reason  to  believe  that  the  report  was  to  be  used  to 
borrow  money  upon.* 

B.— CORRESPONDENCE  IN  SPECIE. 

§  531.  The  Qeneral  Principle.  The  duty  and  the  right  must 
also  correspond  in  9pede;  that  is,  the  right  violated  must  not  only 
be  a  right  of  the  kind  to  which  the  duty  broken  may  correspond, 
but  it  must  be  the  very  specific  right  to  which  in  the  particular  case 
it  does  correspond.  This  subject  presents  much  more  difficulty  than 
that  of  correspondence  in  genere. 

§  532.  Correspondenoe  of  Inchoate  Duties.    A  duty  cannot  be 

>  See  also  Loop  v,  Litchfield,  42  N.  Y.  351 ;  S.  C,  1  Am.  Rep.  543 ;  Loeee  r.  Oate. 
51  N.  Y.  494;  S.  C,  10  Am.  Rep.  638. 
^  Thomas  «.  Wnch^ster,  6  N.  Y.  397. 
■  Nat.  Sav.  Bank  sf  Dist.  of  Col.  v.  Ward,  100  U.  6. 195. 
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regarded  as  complete  until  the  time  comes  when  the  party  has  to 
decide  whether  to  do  or  omit  the  act  that  forms  its  content  The 
dnty,  for  example^  not  to  do  acts  that  are  unreasonable,  or,  as  it  is 
commonly  expressed,  negligent,^  on  account  of  their  tendency  to 
harm  the  persons  or  property  of  others,*  is  said  to  be  owed  to  every 
person,  to  all  the  world.  But  as  thus  described  in  general  terms 
the  duty  is  at  most  an  inchoate  one.  As  I  sit  writing  this  page  in 
my  study  I  certainly  owe  no  complete  duty  of  this  sort  to  persons 
passing  by  in  the  street,  still  less  to  persons  a  hundred  miles  off- 
whom  or  whose  property  no  act  of  mine  could  reach.  The  complete 
duty  does  not  arise  until  I  come  to  do  some  act  which  may  affect 
others ;  and  then  it  takes  its  specific  shape,  becomes  describable  as  a 
duty  not  to  do  this  or  that  specific  act,  from  the  circumstances  of  the 
occasion. 

The  inchoate  duty  may  be  said  to  be  owed  or  to  correspond  to 
rights  only  m  ffenere.  Usually  in  this  sense  it  is  owed  to  all  persons 
who  have  rights  of  a  particular  kind,  or  it  corresponds  to  all  rights 
of  that  kind.  But  sometimes  such  duties  are  more  limited  in  their 
range,  and  correspond  only  to  a  portion  of  such  rights,  which  are 
pointed  out  by  the  presence  of  extraneous  circumstances.  Thus  a 
statutory  duty  on  ship-masters  to  have  a  supply  of  medicines  on 
board  is  obvioasly  imposed  for  the  protection  of  rights  of  bodily 
security,  corresponds  to  such  rights.  But  not  to  the  rights  of  bodily 
security  of  all  persons,  but  only  of  the  passengers  and  crew  of  the 
vessel.  So  the  duty  of  a  sheriff  in  serving  a  writ,  though  it  usually 
oorresponds  to  the  right  of  unimpaired  pecuniary  condition,  which  is 
a  very  general  right  which  every  one  has,  is  owed  only  to  specifi.o 
persons*  Much  the  same  may  be  said  of  those  duties  of  bailees  and 
persons  entering  upon  undertakings  for  others,  described  a  little 
ways  back  as  corresponding  to  rights  in  rem} 

§  533.  Correspondence  of  Complete  Duties :  Negligence. 
When  a  duty  which  in  its  inchoate  form  may  be  said  to  be  owed  to 
all  the  world  becomes,  as  the  occasion  occurs  for  acting  or  omitting, 
complete  and  specific,  as  a  duty  to  do  or  not  to  do  this  or  that 
specific  act,  for  •  example,  not  to  discharge  a  loaded  gun  in  a  certain 
direction  at  a  certain  time,  the  question  to  what  specific  rights  it 
corresponds  often  presents  difficulties.  We  may  begin  with  duticH 
of  choice,  and  among  these  with  duties  not  to  conduct*one's  self  in  the 
manner  that  is  usually  described  as  negligent.  Such  duties,  it  seems 
» Ch.  VIII,  Div.  II.  » See  J  412.  » See  {{  461,  467. 
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plain,  can  be  owed,  as  a  general  rule,  only  to  those  persons  the 
preservation  of  whose  rights  is  presented  as  an  object  of  choice,  as 
the  definitional  end  of  the  duty,  if  any  are  so  presented,  and  to  those 
only  as  regards  such  rights.  It  is  hard  to  see  how  there  can  be  a 
duty  to  choose  reasonably  or  to  act  carefully  in  regard  to  canse- 
quences  which  there  is  no  reason  to  suppose  can  be  affected  at  all  bj 
the  choice  of  the  acts  or  omissions  done  in  consequence  of  it.  Thus 
if  A  goes  to  shoot  at  a  mark  with  a  rifle  and  B  is  standing  near  die 
target  in  tm  exposed  position,  the  general  duty  of  A  not  to  act  care- 
lessly takes  then  and  there  the  specific  form  of  a  duty  to  B  not  to 
shoot  in  that  direction.  If  B  is  the  only  person  who,  so  &r  as 
appears  to  A  in  the  use  of  due  care  to  find  out,  is  likely  to  be  hit, 
this  duty  to  him  seems  to  be  the  only  complete  duty  of  this  kind 
then  and  there  resting  upon  A.  If  A  nevertheless  shoots,  he  breaks 
his  duty  to  B,  and  if  B  is  hit — jmd  not  killed — ^the  right  corres- 
ponding to  the  duty  is  also  violated,  and  there  is  an  actionable 
wrong.  If  however  B  is  not  hit,  but  C,  who  happens  to  be  con- 
cealed somewhere  within  the  range  of  the  bullet  unknown  to  A,  is, 
can  it  be  said  that  any  duty  of  this  sort  owed  by  A  to  C,  cor- 
responding, that  is,  specifically  to  C's  right  of  bodily  security,  has 
been  broken.^  It  should  seem  not.  If  B  had  not  been  there, 
precisely  the  same  act  would  have  been  perfectly  lawful  as  to  C.' 
How  can  it  be  made  unlawful  as  to  him  merely  because  it  is  dan- 
gerous  as  to  some  one  else  with  whom  he  has  no  connection  ? 

This  is  in  many  cases  what  is  really  meant  by  the  expression  that 
"  proximate  consequenoeg"  of  a  breach  of  duty  are  those  that  are 
the  natural  and  probable  consequences  of  the  conduct.  It  is  not 
really  a  matter  of  proximateness  at  all.  But  if  at  the  time  of  the 
act  or  omission  the  particular  consequenoes  involving  violations  of 
rights  which  afterwards  follow  were  not  such  as  could  then  have 
been  regarded  as  "  natural  and  probable,"  there  could  not  have  been 
then  any  duty  of  choice  with  reference  to  them.  The  ownplete 
duty  when  it  arose  did  not  correspond  to  those  specific  rights. 

We  are  thus  enabled  to  get  rid  in  a  large  class  of  cases  of  the 

^  This  must  not  be  confounded  with  the  question  whether  A  would  be  liable  in 
trespasB  to  C  irrespectiye  of  n^ligenoe.  There  is  much  authority  for  the  view  that 
in  trespass  negligence  is  not  necessary  to  liability.  If  that  is  the  true  yiew,  the 
duty  not  to  commit  a  trespass  is  a  peremptory  duty.  But  we  are  here  speaking  of 
duties  of  choice  only.    As  to  trespass  see  {  408  et  seq. 

'Bizzell  t.  Booker,  16  Ark.  308. 
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perplexing  question  whether  the  party^s  act  or  omission  was,  ob- 
jectively oonsidered^  the  causa  proodma  of  the  damage,  and  to  substi- 
tnte  for  it  the  easier,  though  often  difficult  one :  Was  the  conduct 
reasonable  or  duly  careful  in  view  of  the  probability  of  such  conse- 
quences following  as  have  followed  ?  Thus  in  Hoag  v.  Lake  Shore 
&  Mich.  S.  B.  B.  Co./  by  the  negligence  of  the  defendant's  engineer 
in  not  looking  out  for  an  obstruction,  a  train  was  thrown  off  of  the 
track.  An  oil  car  burst  and  the  oil  was  ignited  and  ran  down  into 
a  creek.  Owing  to  a  sudden  rise  in  the  stream  having  taken  place 
the  burning  oil  was  carried  down  to  the  plaintiff's  property,  which 
was  set  on  fire  and  destroyed.  It  was  held  that  the  damage  was  too 
remote,  it  not  being  ^*  such  a  consequence  as,  under  the  surrounding 
circumstances  of  the  case,  might  and  ought  to  have  been  foreseen  by 
the  wrong-doer  as  likely  to  flow  from  his  act."  It  seems  to  me 
more  correct  to  say  that  in  the  circumstances  the  engineer  owed  no 
duty  to  the  plaintiff  to  run  his  train  carefully.  He  was  bound  to 
act  carefully  with  respect  to  the  property  rights  of  the  peiwns 
whose  goods  were  on  the  train,  because  it  was  probable  that  if  he 
did  not  those  rights  would  suffer  a  violation,  and  there  might  have 
been  a  duty  as  to  persons  and  property  so  near  the  track  that  dam- 
age to  them  from  a  derailment  might  reasonably  have  been  antici- 
pated. But  there  was  no  such  probability  with  r^ard  to  the 
plaintiff's  property,  and  hence  no  such  duty  to  him.  In  Lake  v, 
Milliken '  the  defendants  negligently  piled  up  boards  in  the  trav- 
eled part  of  the  highway.  A  stranger  passed  with  a  wagon  loaded- 
with  barrels,  ran  over  the  boards,  and  so  made  a  noise  which  fright- 
ened the  plaintiff's  horse  and  caused  him  to  jump  and  injure  the 
plaintiff.  It  was  held  to  be  a  question  of  fact  for  the  jury  whether 
the  damage  was  proximate,  i.  «.,  ^'  whether  the  defendants  did  not 
leave  their  lumber  in  such  a  situation  that  they  might  reasonably 
anticipate  the  very  consequences  that  ensued."  There  was  no  doubt 
that  the  placing  the  boards  there  was  "  n^ligent "  in  some  sense, 
was  a  breach  of  some  duty ;  the  question  was :  Was  it  a  breach  of  a 
duty  corresponding  to  the  specific  right  that  was  violated  ?  This 
was  left;  as  a  question  of  &ct,  which  n^ligence  usually  is.  Be- 
moteness  of  damage,  however,  in  the  proper  sense  is  a  question 
of  law.' 

§  534.  Correspondence  of  Duties  as  to  Fraud.    The  principle 

^  S5  Penn.  St.  203. 

* 62  Me.  240;  S. C,  16  Am.  Bep.  456.  'See  }  550. 
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above  explained  applies  to  cases  of  fraud.  If  a  misrepresentation 
is  made  to  A^  who  acts  upon  it  to  the  injury  of  B,  the  latter 
will  in  some  cases  have  a  right  of  action  against  the  maker  of 
the  misrepresentation.^  But  this  can  only  be  when  a  duty  to  B  has 
been  broken,  and  in  order  to  this  there  must  have  been  such  a*  likeli- 
hood of  B's  being  injured  as  rendered  it  improper  with  reference  to 
him  to  make  the  &lse  statement.  Thus  in  Simar  v.  Canaday '  A 
was  intending  to  make  a  gift  to  B,  and  C  by  fraud  induced  A  to 
exchange  the  property  which  he  intended  to  give  for  certain  worth- 
less securities,  which  he  then  gave  to  B.  It  was  decided  that  B 
had  no  right  of  action  against  C.  This  was  put  upon  the  gioand 
that  no  right  of  B's  was  violated  at  all,  a  question  which  I  have 
considered  in  another  place.^  But  assuming  this  difficulty  out  of  tlie 
way,  if  C  did  not  know  or  have  reasonable  ground  of  belief  that  B 
had  any  prospective  interest  in  the  property,  he  would  have  owed  no 
duty  to  B  not  to  commit  the  fraud.  This  application  of  the  prin- 
ciple has  been  already  considered  in  the  chapter  on  Fraud.^ 

§535.  The  Connection  between  the  Conduct  and  the  Codm- 
quencea.  The  question  here  is  merely  that  of  the  correspondence  be- 
tween the  complete  duty  and  the  right.  If  the  conduct  is  n^ligent  or 
fraudulent  or  otherwise  unlawful  because  of  its  tendency  to  cause  a 
violation  of  a  particular  right,  that  is  enough  for  our  present  purpose. 
If  a  violation  afterwards  happens  as  the  consequence  of  the  conduct^  it 
makes  no  difference,  so  far  as  the  question  now  in  hand  is  concerned, 
that  the  consequence  turns  out  to  be  connected  with  the  breacdi  of 
duty  in  a  different  manner  from  what  ought  to  have  been  anticipated, 
or  even  in  a  manner  that  no  one  could  have  foreseen.  Thus  in 
Higgins  V.  Dewey  ^  the  defendant  set  fire  upon  his  own  land  in  such 
circumstances  that  the  act  was  n^ligent  because  it  endangered  the 
adjoining  property  of  the  plaintiff.  The  fire  in  fact  spread  to  the 
plaintiff's  property  and  did  damage  there;  but  it  was  commnni- 
cated  in  a  very  unexpected  manner,  and  in  one  that  could  not  have 
been  reasonably  anticipated,  so  that,  if  I  have  understood  the  case 
correctly,  if  the  only  danger  had  been  the  danger  of  the  fire  spread- 
ing in  the  exact  way  that  it  did,  this  would  not  have  been  sufficient 
to  make  the  act  unlawful  as  being  n^ligent.  But  it  was  held 
that  the  defendant  was  liable,  the  act  being  one  that  was  likely  to 
cause  a  violation  of  the  very  right  that  was  violated. 

»See  J250.  »53  N.  Y.  298;'S.  C,  13  Am.  Rep.  623. 

'See  {{352, 355.  «&ee  {  249  ef  m^.  n07Maffi.494. 
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There  is  a  recent  English  case  that  calk  for  notice  in  this  connec- 
tion, that  of  Smith  r.  The  London  &  So.  West.  Ry.  Co.^  The  facts 
were  as  follows  :  It  was  a  very  hot  dry  season,  and  the  country  was 
in  an  unusually  arid  state.  The  hedges  and  banks  along  the  defendants' 
line  had  been  trimmed  and  the  trimmings  left  on  the  banks  for  a  fon>- 
night,  so  that  they  had  become  very  dry  and  combustible.  They 
were  set  on  fire  by  sparks  from  the  defendants'  locomotives.  There 
was  no  evidence  of  negligence  in  the  construction  or  use  of  the  loco- 
motives, but  die  jury  found  that  the  defendants'  servants  were  n^li- 
g^nt  in  leaving  the  clippings  to  lie  so  long  in  the  condition  in  which 
they  were.  The  fire  burned  through  the  hedge,  and,  there  being  a 
high  wind,  ran  five  hundred  yards  across  a  stubble  field  and 
destroyed  the  plaintiff's  house.  The  court  decided  that  there  was 
evidence  of  n^ligence  for  the  jury,  and  the  judgment  was  confirmed 
in  the  Exchequer  Chamber.  Brett,  J.,  in  the  court  below  dissented 
on  the  ground  that  there  did  not  appear  to  have  been  any  n^ligence 
as  to  the  plaintiff's  rights;  that  though  the  defendants  might 
have  anticipated  the  escape  of  sparks  from  their  engines  and  the  set- 
ting on  fire  of  the  stuff  on  the  banks,  yet  that  they  were  not  bound 
to  anticipate  that  the  fire  would  spread  so  far  as  it  did  ;  and  that 
they  owed  no  duty  to  the  plaintiff  to  use  due  care  unless  his  prop- 
erty was  so  situated  as  to  make  the  setting  on  fire  of  the  clippings  a 
Diligent  act  as  to  that.  This  implies  that  they  might  have  inten- 
tionally set  fire  to  them  so  far  as  their  duty  to  the  plaintiff  was  con- 
cerned. Some  of  the  language  used  by  the  other  judges  in  both 
courts  seems  to  indicate  that  they  thought  that  there  was  evidence 
from  which  the  jury  could  infer  n^ligence  with  respect  to  the  very 
consequences  that  ensued.  On  this  view  the  case  presents  no  dif- 
ficulty. But  there  are  expressions  to  be  found  in  the  opinions  of 
various  members  of  the  court  that  perhaps  involve  a  different 
theory.  Kelly,  C.  B.,  said :  "  Now  the  proposition  is  strictly  true 
that  any  reasonable  man  might  have  failed  to  have  anticipated  that 
such  an  occurrence  would  have  taken  place  as  arose  here,  but  I  do 
not  think  that  that  is  the  true  test  of  the  liability  of  the  defendants." 
If  they  knew  that  the  trimmings  were  likely  to  take  fire,  they 
'^  were  bound  to  provide  against  all  the  consequences  that  might 
naturally  arise  from  such  a  cause."  Hence  there  was  a  duty  to 
remove  the  trimmings  and  a  responsibility  to  the  plaintiff  for  not 

'  89  L.  J.  C.  P.  68 ;  8.  C^  L.  R.  5  C.  P.  98 ;  In  Exch.  Cham.  40  L.  J.  C.  P.  21 ;  8. 
C,  L.  B.  6  C.  P.  14. 
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doing  so.  Martin,  B.,  thought  that  the  question  was  whether  the 
plaintiff  got  his  house  burned  through  any  negligent  act  of  the 
defendants.  ''The  circumstanoe  that  the  plaintiff  ^s  house  was  further 
off  than  any  one  would  have  imagined  such  a  fire  would  have 
reached  has,  as  explained  by  the  Lord  Chief  Baron,  nothing  what- 
ever to  do  with  the  matter."  Channell,  B.,  remarked  that  ''  what 
a  reasonable  man  might  anticipate  as  likely  to  occur  is  an  im- 
portant element  in  determining  the  question  of  n^ligence,  but  that 
when  once  the  conclusion  has  been  reached  that  a  party  has  been 
guilty  of  negligence,  I  do  not  think  that  the  question  whether  he  is 
liable  for  the  whole  or  only  a  portion  of  the  damage  which  his  Di- 
ligence has  occasioned,  can  be  affected  by  the  question  of  what  a 
reasonable  man  might  anticipate."  Blackburn,  J.,  was  of  the  opinion 
that  where  n^ligence  was  found  the  question  of  what  a  reasonable 
man  might  have  anticipated  should  not  affect  the  damages.  If  these 
sayings  are  to  be  taken  as  merely  asserting  the  same  principle 
laid  down  in  Higgins  v.  Dewey  above,  that  when  conduct  is  negli- 
gent because  it  threatens  harm  to  some  particular  right,  and  die 
conduct  is  done  and  the  harm  follows,  it  makes  no  difference  that  the 
harm  turns  out  to  have  been  connected  with  the  conduct  by  a  difier- 
ent  chain  of  intermediate  causes  from  what  could  have  been  foreseen, 
to  have  followed  in  a  different  manner,  then  their  correctness  need 
not  be  questioned,  but  only  their  somewhat  ambiguous  mode  of 
expression  be  regretted.  But  they  have  the  appearance  of  meaning 
something  quite  different.  It  is  of  no  importance  whether  or  not 
the  defendants'  conduct  was  negligent  simply  from  its  tendency  to 
cause  a  fire  among  the  trimmings.  So  &r  as  appears  the  trimmings 
were  the  defendants'  own  property,  and  they  had  a  r^ht  to  set  fire 
to  them  unless  to  do  so  would  be  dangerous  to  the  property  of 
others.  The  case  stands,  therefore,  exactly  as  if  the  defendants  had 
purposely  set  fire  to  the  trimmings,  for  instance  to  get  rid  of  them ; 
and  the  question  was  :  Would  such  a  setting  of  fire  have  been  a 
breach  of  any  duty  owed  to  the  plaintiff?  The  jury  were  to  ask  not : 
Was  there  danger  that  if  the  trimmings  were  left  lying  they  would  be 
set  on  fire?  but,  supposing  they  were  set  on  fire,  was  there  danger 
of  the  fire  spreading  and  causing  damage  to  the  plaintiff's  property? 
The  learned  judges  do  not  deny  that  the  degree  of  apparent  danger 
which  would  make  the  conduct  n^ligent  should  be  determined 
by  reference  to  the  supposed  judgment  of  a  reasonable  and  pru- 
dent man.     Now  it  seems  as  if  the  forgoing  dicta  involves  the  fol- 
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lowing  propoBitioDS :  (1)  That  there  was  evidence  on  which  the 
juTj  might  find  that  there  was  such  a  degree  of  danger  of  further 
harmful  consequence  to  somebodj^s  property  as  to  make  it  n^ligent 
for  the  defendants  to  set  fire  to  the  trimmings ;  (2)  That  there  was 
not  any  such  d^ree  of  danger  to  the  plaintifi^'s  property^  so  that, 
if  no  property  had  been  at  risk  except  the  plaintiflT's,  the  de- 
fendants' conduct  would  not  have  been  unlawful ;  (3)  That  even 
though  the  defendants'  conduct  was  not  negligent  towards  the  plain- 
tiff, yety  it  being  negligent  towards  some  one  else,  it  would  give  a 
right  of  action  to  the  plaintiff  if  any  injury  to  his  property  resulted 
as  its  proximate  consequence.  If  this  is  the  true  ground  of  the 
decision,  it  would  seem  to  be  wrong,  as  based  on  two  misapprehen- 
sions :  First,  a  confusion  between  the  general  inchoate  duty  not  to 
conduct  one's  self  negligently,  which  may  be  said  to  be  owed  by  all 
persons  to  all,  and  the  complete  duty  which  in  given  circumstances 
arises  not  to  do  this  or  that  specific  act  or  omission,  and  which 
is  owed  only  to  the  specific  persons  and  as  to  the  specific  rights  in 
regard  to  which  the  conduct  is  n^ligent ;  and,  secondly,  a  fiiilure  to 
discriminate  between  the  two  questions  of  the  correspondence  of  the 
duty  and  right,  and  of  the  proximateness  of  consequences.  The  true 
matter  of  doubt  here  was  not  whether  the  defendants  were  to  be  held 
liable  for  all  the  consequences  of  their  n^ligence,  but  whether  as 
towards  the  plaintiff  they  had  been  negligent  at  all. 

It  is  obvious  that  if  the  view  above  taken  of  the  nature  of  the 
connection  between  the  breach  of  duty  and  the  damage  in  this  class 
of  cases  is  correct,  the  mere  physical  manner  or  remoteness  of  the 
thing  injured  is  as  matter  of  law  of  no  consequence.  If  fire  from 
a  locomotive  bums  the  plaintiff's  house,  it  makes  no  difference 
whether  the  fire  was  communicated  directly  from  the  locomotive  or 
indirectly  through  the  burning  of  intermediate  property.  And  this 
appears,  notwithstanding  a  few  decisions  to  the  contrary,  to  be  the 
established  rule.^ 

§  536.  Duties  Owed  to  a  Glass  of  Persons.  If  the  injurious 
consequences  are  likely  to  follow  and  to  affect  all  or  any  persons  or 
things  in  a  particular  situation,  and  there  is  reason  to  believe  that 
there  are  any  persons  or  things  whatever  in  the  situation,  it  will  of 
course  make  no  difference  that  the  particular  person  or  thing  injured 
was  not  known  to   be  there.      Thus  if  A  throws  slates  off  of  a 

1  Milwaukee  &  St.  Paul  By.  Co.  v.  Kellon^,  94  U.  S.  469 ;  Fent  v.  Toledo,  etc,  By. 
Co.  59  mi  349 ;  s!  C,  14  Am.  Bep.  13;  1  Thomp.  Negl.  162,  note. 


554  WBONG6. 

roof  in  the  city  of  New  York  into  a  street  where  he  knows  that 
there  will  probably  be  persons  or  thii^  passing,  and  B,  who 
happens  to  be  going  by,  is  hurt,  it  would  be  no  excuse  for  A  that 
he  particularly  desired  not  to  hit  B  and  would  on  no  account  have 
thrown  the  slates  had  he  had  any  idea  that  B  was  there,  but  that 
he  had  the  best  of  reasons  for  supposing  that  B  was  at  that  moment 
in  Boston.  The  consequences  whose  likelihood  of  following  gives  its 
wrong  character  to  the  act  are  defined  by  reference  to  the  Acts 
that  make  up  the  situation,  and  the  duty  is  owed  to  the  whole  class 
of  persons  who,  or  the  subjects  of  whose  rights,  are  in  fiict  in  the 
situation. 

§  537.  Tntentional  Wrong  Doing :  Crimea.  The  general  princi- 
ple as  to  the  correspondence  in  specie  of  duties  and  rights  above  set 
forth  appears  to  me  to  be  sound  in  itself  and  supported  bj  the 
weight  of  the  authorities  when  these  are  rightly  interpreted.  Bat  in 
some  cases  of  intentional  wrong  doing  it  must  be  admitted  to  be 
subject  to  exceptions.  In  some  of  these  cases,  although  the  du^  is 
still  wholly  or  partly  one  of  choice  or  of  intent,  the  party  may  be 
liable  for  consequences  of  his  conduct  in  respect  of  which  it  could 
not  at  the  time  of  its  commission  be  known  to  be  wrong. 

Intention  of  consequences  in  the  proper  sense  is  a  state  of  mind 
directed  towards  the  very  consequences  that  are  said  to  be  intended.^ 
If  A  does  an  act  with  an  intention  to  injure  B  only,  and  in  fiMst 
injures  C,  the  injury  to  C  is  not  intentional.  It  is  true  that  this 
might  amount  to  what  the  criminal  law  calls  ^'  malice"  against  C; 
but,  as  has  been  shown  already,^  intention  in  the  strict  sense  ia  not 
a  necessary  ingredient  in  l^al  malice.  Towards  C,  A's  act  may  be 
n^ligent^  or  merely  accidental. 

But  if  a  person  in  the  attempt  to  commit  a  crime  injures  another, 
even  accidentally,  he  is  often  held  guilty  of  a  crime  against  the  lat- 
ter. Thus  if  he  shoots  at  chickens,  intending  to  steal  them,  and 
accidentally  kills  the  owner,  whom  he  does  not  know  to  be  near,  he 
is  guilty  of  criminal  homicide.^  With  respect  to  the  consequence 
that  actually  follow  there  is  in  such  circumstances  no  wrong 
choice  or  intent  at  all.  In  the  case  of  a  crime  there  can  of  course 
be  no  question  as  to  the  person  to  whom  the  duty  is  owed  or  the 
right  to  which  it  corresponds.  All  duties  not  to  commit  crimes  are 
owed  to  the  State,  and  they  do  not  correspond  to  any  rights.^  Thcre- 

» See  J  211.  « Ch.  VIII,  Div.,  V.  *  Shear.  A  Bedf.  {  2,  now. 

*  Holmes  67.  »  See  }{ 109,  524. 
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fore  if  the  State  sees  fit  to  punish  a  person  for  doing  acts  with  an 
intention  to  thereby  harm  another,  there  is  no  reason  why  it  should 
not  do  so,  whether  the  harm  is  actually  done  or  not ;  and  if  it  also 
sees  fit  to  make  the  punishment  conditional  upon  the  happening  of 
some  other  harm,  there  is  still  no  theoretical  difficulty  in  the  way. 
The  only  question  will  be  whether  the  harm  that  actually  occurs  is 
the  consequence  in  a  legal  sense  of  the  conduct ;  that  is,  it  will  be 
truly  a  question  of  the  proximateness  of  consequences,  not  of  cor- 
respondence between  the  duty  and  any  right. 

§  538.  Intentional  Wrong  Doing :  Civil  Izijuries.  But  if  we 
attempt  to  apply  the  same  rule  to  civil  liability,  we  are  confrcmted 
with  a  dilenmia.  On  the  one  hand  it  may  be  urged  with  much  force 
that  it  is  absurd  that  a  person  should  be  excused  from  the  liability  in 
a  civil  action  to  make  compensation  for  harm  done  by  him  on  the 
ground  that  it  was  accidental,  while  at  the  same  time  he  is  liable  to 
be  punished  criminally  for  doing  it ;  and  on  the  other  it  is  very 
hard  to  see  how  A,  merely  by  acting  with  an  intention  to  injure  B, 
can  be  guilty  of  any  breach  of  duty  towards  C.  It  will  be  proper 
to  inquire  first  whether  the  law  does  hold  a  person  civilly  liable  for 
accidental  damage  to  another  caused  by  conduct  of  his  done  in  the 
pursuit  of  a  collateral  bad  purpose,  but  not  in  itself  negligent,  un- 
reasonable or  in  any  manner  unlawfiil  because  of  the  apparent 
probability  at  the  time  of  doing  it  that  it  would  be  followed  by 
such  damage  or  because  of  any  intent  that  it  should  be ;  in  other 
words,  when  there  was  no  blameworthy  choice  with  regard  to  the 
consequences  that  actually  ensue.  If  this  question  is  answered  in 
the  affirmative,  it  will  then  remain  to  be  determined  how  it  can  be 
known  to  what  specific  rights  the  duty  corresponds  and  to  whom  it 
is  owed. 

As  to  the  first  question,  there  are  not  wanting  cases  which  decide 
that  if  a  person  while  engaged  in  doing  a  wrongful  act  accidentally 
and  otherwise  without  any  fault  on  his  part  commits  a  trespass 
against  another  person,  he  is  civilly  liable.^  But  there  is  a  certain 
difficulty  in  using  those  cases  here,  because  of  the  theory,  explained 
in  a  former  chapter,'  that  the  duty  broken  by  a  trespass  is  defined 
by  actual  definitional  consequences  and  is  not  a  duty  of  choice  at 
all.  The  only  cases  that  could  be  quite  conclusive  would  be  those 
where  the  damage,  not  being  the  result  of  negligence  or  intention 

>  Wright  V.  Qark,  60  Vt.  130 ;  James  v,  Campbell,  6  C.  A  P.  372. 
» Ch.  XIII,  Dir.  I. 
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directed  towards  such  damage  but  of  some  act  done  with  a  collateral 
intention,  was  not  direct. 

After  much  search  I  cannot  find  any  such  case.  In  Hunger  r. 
Baker  ^  the  defendant  with  intent  to  injure  the  property  of  a  rail- 
road company  uncoupled  a  loaded  train,  in  consequence  of  which 
the  plaintiff,  an  employee  of  the  company,  was  injured.  The  de- 
fendant was  held  liable,  the  court  saying :  '^  If  a  person  commits  a 
wilful  and  malicious  trespass  upon  the  property  of  another,  onder 
circumstances  involving  unavoidable  injury  to  persons  and  property, 
he  is  responsible  to  every  person  injured  by  such  trespass."  If  in 
this  case  the  injury  to  the  plaintiff  was  not  direct  and  the  plaintiff 
was  not  included  among  the  persons  to  whom  or  to  whose  propertj 
injury  from  the  act  was  '^  unavoidable  "  or  was  unreasonably  likely 
to  be  caused,  then  this  case  is  in  point.  But  it  seems  more  likdv 
that  there  was  negligence  towards  the  plaintiff.^  There  are  some 
dicta  that  seem  to  go  further  and  support  the  proposition  that  if  an 
act  is  unlawful  as  being  negligent  towards  A  and  in  fSekct  causes 
damage  to  B,  B  may  sue ;  but  I  think  that  they  will  usually  be 
found  to  contain  expressly  or  impliedly  some  proviso  that  points 
to  the  presence  of  negligence  towards  the  plaintiff.  Thus  in  Mo- 
Douald  V.  Snelling^  the  defendant's  servant  drove  so  negligently  in 
the  street  that  he  ran  into  a  horse  and  carriage  belonging  to  a  third 
person,  which  caused  the  horse  to  run  away,  and  the  plaintiff  re- 
ceived an  injury  from  it  in  its  flight.  The  defendant  was  held 
liable,  the  court  saying  that  '^  when  the  defendant  has  violated  a 
duty  imposed  upon  him  by  the  common  law,  it  seems  just  and  rea- 
sonable that  he  should  be  held  liable  to  every  person  injured,  whose 
injury  is  the  natural  and  probable  consequence  of  the  misconducts 
In  our  opinion  this  is  the  well-established  and  ancient  doctrine  of 
the  common  law,  and  such  a  liability  extends  to  consequential  inju- 
ries, by  whomsoever  sustained,  so  long  as  they  are  of  a  character 
likely  to  follow,  and  which  might  reasonably  have  been  anticipated 
as  the  natural  and  probable  result,  under  ordinary  circumstances,  of 
the  wrongful  act."  Here  it  might  perhaps  have  been  plausibly 
urged  that  the  conduct  of  the  defendant's  servant,  though  negligent 
as  to  the  owner  of  the  horse  and  carriage,  was  not  so  as  to  any  one 
in  the  street  who  might  happen  to  be  hurt  by  the  horse  if  he  was 
frightened  and  ran  away.     But  the  court  regarded  the  latter  injury 

»  65  Barb.  539 ;  S.  C,  1  Thomp.  &  C.  122. 

*  I  have  not  access  to  the  full  report.  '  14  Allen  290. 
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also  as  the  natural,  probable  and  to  be  expected  consequence  of  the 
act,  which  must  therefore  have  been  considered  as  negligent  as  to  it. 
On  the  whole  I  do  not  feel  able  to  say  how  the  first  of  the  two 
above  questions  ought  to  be  answered. 

As  to  the  second,  if  the  liability  is  admitted  we  should  have  to  say 
that  the  collateral  bad  intent  raises  a  conclusive  presumption  of  in- 
tention or  n^ligence  as  to  the  result  which  in  fact  follows,  and  such 
a  result  would  have  to  be  the  proximate  consequence  of  the 
conduct 

§  539.  Duties  of   Choice  Whose  Deflnitional  End  is  not  the 
Avoidanoe  of  Damage  to  Others.     Thus  far  I  have  spoken  of 
duties  of  choice  or  intention  where  the  end  directly  set  before  the 
party  by  the  law,  the  definitional  end  of  the  duty,  is  the  avoidance  of 
damage  to  others.     The  duty  is  to  use  reasonable  care  not  to  cause 
or  permit  something  to  happen  or  not  to  act  with  the  intention  of 
causing  something  to  happen,  which  will  be  in  itself  a  violation  of 
another^s  right.     Thus  the  precise  right  to  which  a  duty  of  this  sort 
corresponds  depends,  as  we  have  seen,  upon  a  question  of  probability 
or  the  direction  of  the  party's  intention.     But  when  the  immediate 
end  to  be  chosen  is  not  the  avoidance  of  a  violation  of  another's 
rights  but  some  intermediate  condition  of  things,  which  may  or  may 
not  in  the  particular  case  have  any  effect  upon  any  one's  rights,  or 
when  the  duty  is  peremptory  but  its  definitional  consequences  are 
not  such  as  directly  and  per  se  aflect  rights,  the  right  to  which  the 
duty  corresponds  and  the  person  to  whom  it  is  owed  cannot  be  ascer- 
tained, as  it  seems  to  me,  by  any  inquiry  into  the  probable  incidence 
of  the  damage  or  the  direction  of  the  party's  intention,  but  must  be 
made  out  from  the  definition  of  the  duty  itself.     Take  for  example 
the  duty  not  to  publish  slander  of  a  kind  that  is  not  actionable  per 
96,  a  duty  imposed  by  statute  on   the  masters  of  vessels  to  carry  a 
supply  of  medicines  on  board  or  a  duty  under  a  city  ordinance  not 
to  wash  carriages  in  the  street.^     In  the  first  two  of  these  cases  there 
can  be  no  doubt  to  whom  the  duty  is  owed  and  as  to  what  rights. 
They  are  pointed  out  clearly  in  the  description  of  the  duty.     And 
in  the  last  case  it  seems  almost  equally  plain  that  the  duty  is  owed 
to  all  persons  who  rightfully  use  the  highway  for  the  passage  of 
themselves,  their  subject-persons  or  their  property  within  the  reach 
of  possible  danger  or  annoyance  from  the  act  forbidden — assuming, 
that  is,  that  the  duty  is  intended  to  correspond  to  and  protect  private 

^  See  Sharp  v.  Powell,  {  546. 
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rights  at  all.  I  cannot  see  that  the  probability  or  the  intention  of 
any  particular  harm  ensuing  has  in  these  cases  anything  to  do  with 
the  question  of  the  correspondence  between  the  duty  and  the  right 
If  it  is  important  at  all,  it  can  only  be  so,  it  seems  to  me,  in  connec- 
tion with  the  proximity  or  the  remoteness  of  the  damage. 

§  540.  Peremptory  Duties.  Peremptory  duties  whose  defini- 
tional consequences  are  not  in  themselves  violative  of  rights  fidl 
under  the  principles  of  the  preceding  section.  Where  the  definitional 
consequences  are  violative  of  rights,  as  in  the  duty  which  corres- 
ponds to  the  right  of  support,^  if  it  is  once  shown  that  the  dutj 
has  been  broken  there  can  of  course  be  no  further  question  as 
to  what  the  right  was  to  which  in  the  particular  case  it  corre- 
sponded. 

§  541.  What  Damage  may  be  Beoovered  For.  Although  in 
order  to  constitute  a  wrong  the  right  violated  must  be  the  very  one 
that  corresponds  to  the  duty  broken,  yet  when  a  wrong  has  once  been 
done  pecuniary  damage  that  is  the  further  consequence  of  the  wrong 
may  be  recovered  for. 

Thus  an  assault  and  battery  is  a  violation  of  the  right  of  personal 
security ;  but  if  it  necessitates  an  expenditure  of  money  by  the  in- 
jured person  to  get  cured  of  the  injuries  inflicted,  the  money  so 
expended  may  be  recovered.  So  evidence  of  consequential  pecuniaiy 
loss  may  be  given  in  an  action  for  a  libel  which  is  a  violation  of  the 
right  of  reputation.  But  if  the  damage  comes  about  through  the 
intermediate  violation  of  a  protected  right  in  rem  in  a  different 
person  or  thing  other  than  that  of  unimpaired  pecuniary  condition, 
probably  it  cannot  be  recovered  for  if  the  right  is  one  which  could 
not  have  a  duty  like  the  specific  duty  actually  broken  corresponding 
to  it,  as  may  be  seen  by  referring  to  the  case  of  Bosch  v.  The  Bur- 
lington &  M.  B.  R.  Co.  in  §  529. 

n.— PROXIMATE  AND  REMOTE  OONSEQUENCBB. 

§  542.  The  Use  of  Words.  The  words  proximate  and  remote 
ai%  somewhat  unfortunately  chosen  to  mark  the  difference  between 
those  consequences  which  can  and  those  which  cannot  be  recognized 
for  legal  purposes,  as  explained  in  §  528,  because  they  suggest  con- 
notations of  space  and  time  which  do  not  belong  to  their  1^ 
meanings.     A  consequence  may  be  distant  in  space  or  in  time  and 

^See}461. 
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yet  be  legally  proximate^  or  near  in  space  and  time  and  l^ally 
remote. 

The  words  direct  and  indirect  are  sometimes  used  instead  of 
proximate  and  remote.  This  ought  not  to  be  done^  because  the 
former  words  as  applied  to  consequences  or  damage  have  quite  dif- 
ferent meanings.' 

§  543.  How  the  Question  of  Prozimateness  Arises.  The  ques- 
tion of  the  proximateness  of  consequences  may  be  raised  for  either 
of  three  purposes. 

(1.)  When  it  appears  that  a  duty  has  been  broken,  to  determine 
whether  a  given  consequence  is  so  connected  with  the  breach  that 
the  doer  can  be  held  responsible  for  it.  Here  the  question  relates 
either  to  the  existence  of  a  complete  wrong  or  to  the  measure  of 
damages  for  a  wrong.^ 

(2.)  When  the  duty  is  defined  by  actual  definitional  consequences, 
to  determine  whether  a  given  consequence  is  so  connected  with  the 
act  or  omission  as  to  constitute  with  it  a  breach  of  duty.  Here  the 
question  goes  further  back  than  the  preceding  one,  and  relates  to  the 
existence  of  one  element  of  a  complete  wrong  only — ^if  the  wrong  is 
a  civil  injury, — namely,  the  breach  of  duty. 

(3.)  When  the  duty  is.  to  act  or  omit  with  reference  to  the  con- 
sequences of  some  collateral  event,  to  determine  whether  a  given 
oonsequenoe  is  legally -a  consequence  of  that  event  or  must  be 
referred  entirely  to  some  other  cause.  Here  the  question  goes  still 
further  back  and  relates  to  the  existence  of  the  duty,  or  of  the  com- 
plete duty.  For  example,  in  a  contract  of  insurance  the  under- 
writer's duty  to  pay  does  not  become  complete  until  the  occurrence 
of  a  loss  as  a  proximate  consequence  of  some  of  the  perils  insured 
against.  It  is  plain  that  the  same  rules  cannot  be  applied  in  all 
cases.  A  consequence  may  be  proximate  for  one  purpose  and  remote 
for  another.  Thus  the  underwriters  on  a  marine  policy  may  have 
to  pay  for  a  loss  which  is  indirectly  due  to  the  negligence  of  the 
master  and  for  which  the  master  himself  would  be  liable  to  his 
employers,  although  the  master's  n^ligence  is  not  one  of  the  perils 
insured  against,  but  on  the  contrary  if  it  were  the  proximate  cause 
of  the  loss  would  free  the  underwriter  from  liability.*     In  other 

1  See  p.  553,  note  1 ;  Perley  v.  East.  R.  R.  Co.  98  Mass.  414 ;  Thomas  v.  Win- 
chester, 6  N.  Y.  397. 
'8ee2  406ef«69.  *See{544. 

*  2  Amonld  on  Marine  Insurance  (6th  ed.)  715. 
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words,  the  master's  negligence  may  be  a  proximate  cause  of  the  loss 
in  an  action  against  liim  for  neglect  of  duty  and  a  remote  cause  in  an 
action  against  the  underwriter  on  the  policy. 

We  must  therefore  consider  different  classes  of  cases  separately. 
But  the  difierenoe  in  treatment  does  not  in  general  depend  upon  the 
differences  just  explained  in  the  purpose  for  which  the  question  is 
raised,  but  upon  another  set  of  distinctions.  I  shall  therefore  dis- 
cuss the  subject  under  the  following  heads,  and  must  refer  to  tbe 
discussion  itself  for  a  justification  of  the  arrangement. 

(1.)  The  general  rule  where  the  event  whose  consequences  are 
inquired  into  is  the  unlawful  act  or  omission  of  the  party  sought  to 
be  held  responsible  for  them — excluding  those  cases  that  &11  under 
the  next  head. 

(2.)  The  general  rule  for  the  measure  of  damages  for  the  breacji 
of  obligations  assumed  by  agreement,  so  &r  as  this  depends  upon 
the  question  of  their  proximateness,  and  also  in  some  cases  of  agree- 
ments to  indemnify  where  the  question  is  not  as  to  the  breach  of  the 
obligation  but  as  to  its  existence  as  a  complete  obligation. 

(3.)  The  general  rule  in  cases  not  Mling  under  either  of  the  two 
preceding  rules. 

(4.)  Certain  more  special  rules  forming  .exceptions  to  or  modifica- 
tions of  some  or  all  of  the  preceding  rules. 

§  544.  The  Question  of  Proximateness  and  that  of  the  Meas- 
ure of  Damages.  Before  going  on  to  the  statement  of  the  above 
mentioned  rules  it  may  be  worth  while  to  notice  briefly  the  manner 
in  which  the  question  of  the  proximateness  of  consequences  is  con- 
nected with  that  of  the  measure  of  damages.  This  latter  resoIvBB 
itself  into  four,  namely : 

(1.)  May  the  triers  take  into  account  any  circumstances  except 
the  consequences  of  the  wrong ;  e,  g.,  the  fact  that  it  was  done  wan- 
tonly or  insultingly,  that  the  wrong-doer  is  rich,  or  that  the  party 
injured  has  a  remedy  against  some  one  else? 

(2.)  What  kind  of  consequences  may  they  consider  ;  e.  g.j  only 
l)ecuniary  loss,  or  also  wounded  feelings,  etc.,  or  may  prospetsdve 
damage  be  allowed  for? 

(3.)  What  consequences  are  too  remote  ? 

(4.)  What  is  the  pecuniary  value  for  purposes  of  compensation  of 
the  elements  that  are  to  be  considered? 

Only  the  third  of  these  questions  concerns  us  here ;  but  it  is  almost 
impossible  to  sift  out  of  the  decisions  what  bears  on  that  only.    This  is 
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made  more  difficult  by  the  fact  that  in  many  cases  arbitrary  rules  are 
fixed  for  the  measure  of  damages  r^ardless  of  the  above  distinctions. 

!•  The  Generax.  Rule  in  Case  op  WBONGPUii  CoNDUcrr. 

§  545.  The  State  of  the  Iiaw  on  this  Subject.  This  subject  is 
involved  in  obscurity  greater  perhaps  than  hangs  about  any  other 
head  of  the  law^  and  it  is  exceedingly  difficult,  if  not  quite  impos- 
sible, to  extract  from  the  authorities  any  dear  and  definite  general 
principles.  A  considerable  part  of  this  is  due  to  the  confusion,  of 
which  I  have  already  spoken,  that  prevails  between  the  question  of 
the  correspondence  of  duties  to  rights  and  that  of  the  proximateness 
of  consequences  in  the  proper  sense.  As  has  been  said,^  the  state- 
ment that  the  consequences  of  an  act  or  omission  in  order  to  be 
proximate  must  be  the  natural  and  probable  consequences  of  such 
conduct  is  often  in  reality  only  an  inaccurate  way  of  saying  that  the 
duty  broken  must  correspond  to  the  right  violated.  I  may  there- 
fore venture  to  hope  that  the  analysis  contained  in  some  preceding 
sections  of  this  chapter  will  have  already  cleared  away  for  the  reader 
a  portion  of  the  obscurity  from  the  subject  of  remote  damages.  I 
do  not  profess  to  be  able  to  dispel  the  whole  of  the  remainder.  Afier 
much  reflection  I  have  not  succeeded  in  coming  to  any  view  that 
seems  to  me  free  from  difficulties.  I  shall  not  therefore  in  this 
place  attempt  to  deduce  from  the  authorities  a  systematic  and  com- 
plete statement  of  the  existing  law,  but  rather  to  analyze  the  various 
conceptions  used,  show  wherein  some  generally  accredited  rules  are 
open  to  exception  and  present  certain  suggestions  as  to  what  the  true 
underlying  principles  are. 

§  646.  Whether  Proximateness  Depends  Upon  Probability. 
The  chief  question  under  the  general  head  with  which  we  are  now 
concerned  is  whether  the  proximateness  of  consequences  depends 
upon  their  probability.  There  are  mnumerable  dida  to  the  efiect 
that  it  does.  The  expressions  commonly  used  in  the  books  are  that 
ocHifiequences  in  order  to  be  proximate  must  be  ^'natural,''  '^  reason- 
able,''  ^^probable,''  '^  likely,"  eta'     There  are  also  decisions  to  that 

i8eei628. 

*8edg.  66^  66;  MaTne  27, 32,  37;  Sneesby  v.  Lanctshiie  A  Torkshize  B7.  Co. 
43  L.  J.  Q.  B.  69;  S.  G^  L.  R  9  Q.  R  263;  Bigbj  v.  Hewitt,  5  Exch.  2i0;  S.  G^ 
19  L.  J.  Ex.  291 ;  GreeDland  v.  Ghaplin,  5  Ezch.  243;  &  0, 19  L.  J.  Ex.  293; 
McDonald  «.  SneUing,  14  Allen  290;  Milwankae  A  St  Panl  B7.  Go.  v.  KeUog&  94 
U.  & 469;  Binford «.  Johnston,  82  Jnd.  426* 
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effect ;  decisions,  that  is,  which  cannot  be  explained  as  bearing  onlj 
on.  the  question  of  the  correspondence  between  the  dutj  and  the 
right  but  where  the  question  involved  was  really  that  of  proximate- 
ness  and  was  decided  on  grounds  of  reasonableness.  It  has  been 
repeatedly  held  in  actions  for  libel  and  slander  that  the  right  to 
recover  for  some  given  special  damage  depended  upon  whether  it 
could  have  been  reasonably  foreseen  as  likely  to  follow,  whether  it 
was  a  natural  and  probable  consequence  of  the  de&mation.^  In 
slander  when  the  words  are  not  actionable  per  96  and  special  damage 
must  be  proved  to  support  the  action  there  may  perhaps  be  a  donbt 
in  some  cases  as  to  what  the  exact  right  is  to  which  the  duty  corres- 
ponds. But  there  can  be  none  at  all  when  the  words  are  actionable 
per  ae.  The  right  is  the  right  of  reputation  of  the  person  libekd 
or  slandered,  and  for  the  mere  violation  of  this,  without  proof  of 
any  special  damage,  an  action  will  lie  as  for  a  wrong.  Hence  it  is 
plain  that,  if  the  rule  that  the  special  damage  must  be  natural  and 
probable  applies,  it  is  a  rule  as  to  the  proximateness  of  consequences, 
a  rule  that  determines,  a  legal  wrong  having  been  already  shown  to 
exist,  what  further  consequences  are  proximate  enough  to  be  taken 
account  of  in  fixing  the  amount  of  the  damages.  But  I  have  never 
seen  any  suggestion  in  the  books  that  in  this  respect  it  made  anj 
difference  whether  the  words  were  actionable  per  se  or  not.  A  sim- 
ilar rule  has  been  laid  down  in  cases  of  breach  of  contract,*  where 
of  course  no  question  of  correspondence  can  arise.  Also  in  peremp- 
tory duties.  Sharp  v,  Powell  ^  may  be  taken  as  an  example.  The 
defendant  washed  his  van  in  the  street,  which  was  forbidden  bj 
statute.  The  water  ran  down  the  gutter,  and  would  in  ordinary  cir- 
cumstances have  passed  thence  into  a  sewer  through  an  opening  pro- 
vided for  it  and  flowed  away  harmlessly.  By  some  accident  the 
op^iing  had  become  stopped  up,  so  that  the  water  spread  over  the 
street  and,  it  being  cold  weather,  froze  there.  The  plaintiff's  horse 
slipped  on  the  ice  and  was  injured.  This  damage  was  held  too 
remote.  Bovil,  C.  J.,  said  that  a  wrong-doer  is  liable  for  "  ordinaij 
consequences  which  are  likely  to  arise  from  the  commission  of  sach 
an  act,  but  that  he  is  not  generally  responsible  for  what  are  not  such 
ordinary  consequences,  unless  he  can  be  shown  to  have  had  knowl- 
edge of  any  &ct  which  made  it  probable  that  the  coiiseqnenoes, 

^Kotee  toVkanv.  Wilcock8,2  S.  L.  a  684;  Alkop  v.  AIIm^  5  H.AK.634; 
B.G.»29L.jr.EjL815;  Lynch «.  Knight,  9  H.L.  0^.577;  Anoajmon^SON.  Y.S8i 
>Suhdiy.  2,  ir^  '41  L.  X  a  P.  96;  &  a,L.  B.  7  C  P.2S8. 
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though  not  ordinary,  would  result  from  the  act/'  and  that  here  the 
defendant  could  not  be  expected  to  know  of  the  obstruction.  Here 
the  duty  was  peremptory  and  was  defined  by  reference  to  definitional 
consequences  which  did  not  include  the  consequences  that  were  vio- 
lative of  the  right — L  e.,  the  duty  was  simply  not  to  wash  the  van 
in  the  street,  not  a  duty  not  to  harm  the  plaintiff  by  so  doing ; — 
and  it  seems  to  me,  as  I  have  already  said/  to  have  corresponded  to 
the  rights  of  security,  property  and  potestas  of  and  in  persons  and 
things  lawfully  in  the  highway  and  exposed  to  violation  from  the 
defendant's  act.  The  duty  was  one  that  in  no  manner  depended 
upon  probability,  either  as  to  its  existence  or  its  correspondence ; 
so  that  the  question  of  probability  if  raised  at  all  could  only  relate 
to  the  proximateness  of  the  consequences. 

In  the  face  of  so  great  a  body  of  authority  I  shall  not  venture  to 
assert  that  the  proximateness  of  consequences  does  not  depend  upon 
probability.  But  calling  atteation  once  more  to  the  fact  that  the 
force  of  those  authorities  is  greatly  weakened  by  the  confusion  that 
has  been  shown  to  prevail  between  the  two  diverse  questions  of  cor« 
respondence  and  proximateness  and  by  the  fact  that  decisions  where 
only  the  former  question  was  involved  have  been  freely  cited  as 
binding  precedents  in  cases  turning  upon  the  latter,  I  shall  offer  cer- 
tain criticisms  upon  the  doctrine  contained  in  them. 

§  547.  Critioisms  Upon  the  Foregoing  Dootrine.  Probability 
is  not  an  attribute  of  events  in  themselves  but  of  our  expectations 
of  them.  It  is  subjective,  not  objective.  It  is  a  name  for  some- 
body's guess  whether  they  will  happen.  Events  occur  according  to 
invariable  laws,  and  not  otherwise.  If  we  knew  these  laws,  nothing 
would  be  uncertain  to  us.  It  is  only  because  we  are  ignorant  that 
we  speak  of  events  as  being  more  or  less  probable.  The  person 
whose  supposed  estimate  of  the  chances  is  taken  here  as  the  test  of 
probability  can  of  course  be  no  other  than  the  ^'  standard-man '' 
whose  supposed  judgment  is  appealed  to  as  the  test  of  due  care  or 
reasonableness  in  conduct.^  Consequences  are  natural,  reasonable 
or  probable  which  at  the  time  of  the  conduct'  would  appear  to  such 
a  man  to  be  so. 

Now  the  difficult  question  is,  what  d^ree  of  probability  at  the 
time  of  the  act  or  the  omission  will  suffice  to  make  any  given  con- 
sequence of  it  natural,  probable  and  reasonable,  and  therefore  proxi- 
mate.    Where  the  question  is  of  the  existence  of  the  duty,  whether 

>8ee{640.  >See]20i  *Stone«.  Codnum,  U  Pick.  297. 
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the  probability  of  a  certain  act  or  omission  being  followed  by  harm- 
ful consequences  is  so  great  that  it  ought  not  to  be  done,  the  test  is^ 
speaking  roughly,  whether  a  standard  man  would  think  it  so  great 
that  it  would  be  in  the  circumstances  unreasonable  to  risk  it.  In 
the  case  of  duties  of  choice  when  the  direct  end  set  up  to  be  chosen 
is  the  avoidance  of  harm  to  others,  the  same  test  could  of  course  be 
used  to  determine  whether  the  consequences  were  proximate.  That 
is,  it  might  be  said  that  the  wrong-doer  is  to  be  held  responsible  for 
those  consequences  of  his  conduct  only  the  probability  of  whoee 
occurrence  helped  to  make  his  conduct  unlawM. 

But  how  can  this  test  be  applied  when  the  duty  is  of  a  different 
sort  ?  How  could  the  defendant  in  such  a  case  as  Sharp  v.  Powell^ 
be  allowed  to  raise  the  question  whether  or  not  an  act  was  reasonable 
which  the  law  had  expressly  and  peremptorily  forbidden  him  to 
do  ?  To  apply  it  generally  would  be  to  practically  reduce  all  duties 
to  duties  of  choice,  to  say  that  no  one  shall  be  liable  for  any  harm 
done  by  him  unless  he  has  done  it  intentionally  or  n^ligently ;  for 
there  is  no  exception  to  the  rule  that  a  person  can  only  be  held 
responsible  for  such  consequences  of  his  conduct  as  are  proximate^ 
But  liability  is  not  so  limited.  In  the  case  put  some  ways  back  of  a 
criminal  homicide  committed  in  an  attempt  to  steal  chickens 'the 
killing  of  the  owner  may  be  purely  accidental,  the  act  of  shooting 
having  been  done  in  circumstances' where  there  was  not  the  slightest 
apparent  danger  of  hitting  any  human  being,  so  that  if  it  were  not 
for  the  collateral  bad  intent  it  would  have  been  perfectly  lawfhL 
Also  in  respect  to  the  strict  duty  resting  upon  the  possessor  of  a 
noxious  thing  to  prevent  it  from  doing  damage,'  it  has  been  often 
decided  that  he  is  liable  for  damage  done  by  it  although  he  has  been 
guilty  of  no  n^ligence,*  that  is,  although  the  probability  of  such 
damage  resulting  was  so  small  that  he  was  justified  and  acted  law- 
fully in  disr^arding  it  and  keeping  the  noxious  thing  in  his  posses- 
sion in  the  way  that  he  did.  But  he  would  not  be  liable  if  the 
damage  was  remote.  Nor  can  it  be  said  to  any  purpose  that  in  such 
cases  as  Rylands  v,  Fletcher,'  to  take  a  specific  instance,  the  damage 
is  the  natural  and  probable  consequence  of  the  escape  of  the  water. 
For,  what  a  person  is  responsible  for,  if  probability  is  to  be  taken  as 
the  test,  can  only  be  the  natural  and  probable  result  of  his  own  con- 
duct, of  what  he  does  at  the  very  time  when  he  ought  to  foresee  the 

^ See  2  546,  note.  'See  {637. 
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oonsequenoee,  and  not  of  some  later  condition  of  things  which  is 
itself  an  unforeseen  consequence  of  the  conduct.  Besides,  if  we  are 
to  take  such  a  consequence  instead  of  the  conduct  itself  as  a  starting 
point  from  which  to  reckon  probability,  it  would  be  absurd  not  to 
require  that  that  consequence  should  itself  be  a  natural  and  probable 
consequence  of  the  conduct,  which  in  Ky lands  v.  Fletcher  the  escape 
of  the  water  was  not. 

In  the  above  examples  the  question  of  proximateness  relates  to  the 
connection  of  the  act  or  omission  with  the  definitional  consequences 
which  make  it  amount  to  a  breach  of  duty  rather  than  to  the  con- 
nection of  the  breach  of  duty  with  the  further  consequences  that 
constitute  the  violation  of  the  right  or  the  ulterior  damage.  But  no 
distinction  is  made  by  the  authorities  between  the  two  connections ; 
and  it  is  plain  that  the  same  rule  must  apply  to  both.  It  appears 
to  me  therefore  that  it  is  impossible  to  maintain  that  a  consequence 
in  order  to  be  proximate  must  in  all  cases  have  that  degree  of  prob- 
ability which  would  suffice  to  make  the  conduct  unreasonable  in 
view  of  it. 

We  are  driven  then  to  the  alternative  that  either  proximateness 
does  not  depend  upon  probability  at  all  or  some  lower  degree  of 
probability  than  that  above  mentioned  will  suffice.  And  there  are 
not  wanting  dicta  at  least  which  support  the  latter  view.  The 
language  of  some  of  the  judges,  for  instance,  in  Smith  t;.  London  & 
S.  Western  Ry.  Co.*  shows  plainly  that  in  their  opinion  conse- 
quences '^  that  any  reasonable  man  might  have  failed  to  anticipate," 
and  whose  probability  therefore  is  not  sufficient  to  make  the  conduct 
negligent,  may  still  be  such  as  ''might  reasonably  arise''  from  it. 
So  Mr.  Sedgwick  in  his  work  on  Damages,  speaking  of  compensation 
£:>r  loss  of  profits  caused  by  a  tort,  says :  ''  In  these  cases  the  rule 
adopted  with  reference  to  certain  breaches  of  contract  which  makes 
the  ofiending  party  liable  for  the  loss  of  profits,  so  far  only  as  he 
foresaw  or  should  have  foreseen  that  particular  consequence  of  his 
act,  does  not  apply.  He  who  commits  a  trespass  must  be  held  to 
contemplate  all  the  damage  which  may  legitimately  flow  from  his 
ill^al  act,  whether  he  might  have  foreseen  it  or  not ;  and  so  far  as 
it  is  plainly  traceable,  he  should  make  compensation  for  it.''' 

The  question  would  then  be :  What  is  this  lower  d^ree  of  prob- 
ability and  how  is  it  determined?    This  is  not  easy  to  answer. 
Before  attempting  to  answer  it,  however,  it  will  be  best  to  inquire 
iSee2  63d.  ' Sedg.  80,  note  4. 
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whether  any  other  test  of  proximateness  has  been  proposed  or  can 
be  foiind  which  does  not  depend  upon  probability. 

§  548.  Usual  or  Ordinary  Consequences.     Another  set  of  ex- 
pressions that  are  often  used^  that  consequences  to  be  proximate 
must  be  such  as  " usually ^^  or  '* ordinarily '*  follow  "such  acts" or 
**  in  such  cases/^  ^  do  not  appear  to  necessarily  imply  a  probability 
test.    They  seem  rather  to  refer  to  an  objective  connection.     "  Usu- 
ally''  or  "ordinarily/'  if  it  has  any  definite  meaning,  means  "in 
the  majority  of  cases"  " more  oft«n  than  not."     What  does  " sock 
cases'^  or  "such  acts"  mean?    Since  the  course  of  nature  is  uniform, 
if  one  case  was  exactly  "  such  as  "  another,  precisely  the  same  con- 
sequences would  follow.    But  no  two  cases  are  alika    It  must  mean 
then  that  out  of  the  large  group  of  &cts  including  the  act  and  its 
concomitants  some  smaller  group  can  be  picked  which  is  likely  to 
recur  as  a  whole  in  other  large  groups  of  facts  comprising  an  act 
and  its  attendant  circumstances,  and  which  when  it  does  recar  is 
more  likely  than  not  to  be  followed  by  the  given  consequence.    But 
this  plainly  cannot  be  done.     In  a  great  many  cases  where  conse- 
quences are  undoubtedly  to  be  held  proximate  we  shall  find  that 
there  is  present  some  essential  fact  of  so  peculiar  a  nature  that  it 
can  never  be  expected  to  recur  in  that  connection  again.     We  can» 
not  usually  fix  upon  any  group  of  facts  few  and  in  conjunction 
often  recurrent  enough  to  say  that  they  are  usually  followed  by  a 
given  result  and  yet  specific  enough  to  make  a  distinct  kind  of  case. 
Moreover  a  test  of  this  kind  would  exclude  all  consequences  that 
could  not  be  foreseen  with  a  d^ree  of  certainty  even  greater  than 
the  probability  test  would  require.     It  cannot  be  said,  to  go  back 
to  an  illustration  already  several  times  used,'  that  the  usual  conse- 
quence of  shooting  at  chickens,  when  there  is  no  reason  to  suppose 
that  any  person  is  within  range,  is  to  kill  a  man ;  and  if  we  say  that 
such  is  the  usual  consequence  when  there  is  in  fact  a  man  within 
range  in  the  line  of  fire  and  unshielded  by  anything,  we  make  oar 
collection  of  facts  so  large  as  to  deprive  the  test  of  all  practical 
value.     We  should  need  another  test  to  determine  what  &ct8  ought 
to  be  included  in  the  collection. 

§  549.  An  Independent  Intervening  Cause.    Another  test  whidi 

is  sometimes  applied,  and  which  at  first  sight  seems  to  be  purely 

objective,  is  whether  there  was  any  independent  intervening  cause 

between  the  conduct  and  the  consequences.     In  Milwaukee  &  9L 

^  See  cases  on  p.  561,  note  2.  'See  ]  587. 
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Paul  B.  R.  Co.  V,  Kellogg/  the  appellants  by  sparks  from  their 
steamboat  negligently  set  fire  to  their  own  elevator.  From.this, 
the  weather  being  very  dry  and  a  strong  wind  blowings  the  burning 
materiak  were  carried  by  the  wind  more  than  three  hundred  feet 
to  the  appellee's  mill  and  set  it  on  fire.  The  company  was  held 
liable.  I  think  that  the  real  question  in  the  case  was  whether  the 
appellants  were  guilty  of  any  negligence  towards  the  appellee. 
The  fiict  that  their  conduct  was  n^ligent  from  its  tendency  to 
endanger  their  own  elevator  is  of  no  consequence.  They  had  a 
right  to  set  that  on  fire  if  they  chose.  The  question  was  whether 
it  was  negligent  towards  the  appellee  to  set  fire  to  the  elevator.  But 
the  court  treated  it  as  a  question  of  the  proximateness  of  conse- 
quenceSy  and  said  that  the  point  to  be  ascertained  was:  ^'  Was  there 
an  unbroken  connection  between  the  wrongful  act  and  the  injury,  a 
continuous  operation?  Or  was  there  some  new  and  independent 
cause  intervening  between  the  wrong  and  the  injury  ?''  The  court 
wttit  on  to  remark  that  even  the  natural  and  probable  conse- 
quences of  wrongful  conduct  are  not  always  chargeable  against  the 
wrong-doer.  "  They  are  not  when  there  is  a  sufficient  and  inde- 
pendent cause  operating  between  the  wrong  and  the  injury.  In 
such  a  case  the  resort  of  the  sufierer  must  be  to  the  originator  of 
the  intermediate  cause.''  Sometimes  the  time-honored  phrase  causa 
proxma  is  preferred. 

Any  given  consequence  is  a  result  not  merely  of  the  conduct  but 
of  the  environment  of  the  conduct.  It  is  a  centre  to  which  myriads 
of  lines  of  causation  converge.  Any  cause  which  operates  along 
any  one  of  these  lines  except  that  which  connects  the  consequence 
with  the  conduct  is  an  ^'  independent  intervening  cause."  And  such 
causes  always  contribute  to  any  result.  A  ''  sufficient  and  independ- 
ent cause"  would  be  one  that  would  have  produced  the  consequence 
even  though  the  conduct  had  not  taken  place  at  all ;  that  is,  when 
sach  a  cause  is  present  the  consequence  is  not  a  consequence  of  the 
party's  conduct,  and  there  can  be  no  question  of  p^ximateness.  It 
is  plain  then  that  the  expressions  above  quoted  are  not  strictly  cor- 
rect. They  must  mean  an  independent  intervening  cause  of  such  a 
character  that  the  law  will  take  it  to  be  the  exclusive  cause,  just  as 
we  habitually  use  the  word  cause  to  denote  a  portion  only  of  the  causa- 
tive antecedents  of  an  event.  But  they  give  us  no  due  for  deter- 
mining what  is  such  a  cause.     What  shall  we  take  it  to  be?    Two 

» 94  U.  S.  469. 
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answers  seem  to  me  possible.  It  may  be  said  to  mean  an  unexpected 
or  improbable  cause^  one  that  could  not  reasonably  have  been  sup- 
posed to  be  present,  in  which  case  we  are  brought  around  to  the 
probability  test  again ;  or  it  may  be  any  such  intervening  agenc?  as 
would  make  the  consequence  remote  under  the  strict  rule  that  applies 
to  policies  of  insurance.  But  the  latter  is  plainly  inadmissQde. 
We  have  already  seen  that  consequences  may  be  proximate  in  actioia 
for  torts  which  would  not  be  so  if  the  question  were  of  an  und»- 
writer's  liability  to  pay  for  losses.^  Some  obscurity,  I  am  convinced, 
has  arisen  from  the  attempt  to  draw  analogies  from  insurance  cass 
for  application  to  cases  that  are  governed  by  quite  different  prin- 
ciples. The  instance  mentioned  in  the  case  just  cited,  of  the  inte> 
vention  of  the  act  of  another  person  who  can  himself  be  made 
responsible  for  the  consequences,  stands  on  grounds  of  its  own  and 
will  be  taken  up  again  in  its  proper  place.' 

§  560.  Consequenoes  Which  are  too  Uncertain.  A  consequence 
is  sometimes  held  remote  because  it  does  not  seem  to  the  court  soiB- 
ciently  certain  either  that  any  such  occurrence  as  the  alleged  conse- 
quence ever  happened  at  all,  or  if  it  did  that  the  conduct  in  ques- 
tion was  really  the  cause  of  it,  or,  if  the  cause  in  part,  how  much  of 
the  allied  consequence  was  due  to  that  and  how  much  would  have 
happened  ynthout  it.  In  The  Schooner  Lively,*  which  was  a  case 
of  ill^al  capture  where  the  loss  of  the  profits  of  the  voyage  was 
claimed  for,  the  court,  revising  to  allow  the  claim,  said :  ^'  The  sub- 
ject would  be  involved  in  utter  uncertainty.  The  calculation  would 
proceed  upon  contingencies,  and  would  require  a  knowledge  of  for- 
eign markets  to  an  exactness,  in  point  of  time  and  value,  which 
would  sometimes  present  embarrassing  obstacles.  Much  would 
depend  upon  the  length  of  the  voyage  and  the  season  of  the  arrival, 
and  upon  the  vigilance  and  activity  of  the  master,  and  much  upon 
the  momentary  demand.''  In  Blanchard  v.  Ely,^  the  action  was  for 
the  price  of  building  a  steamboat.  The  defendants  alleged  that  the 
steamer  was  badly  built,  and  claimed  to  recoup  the  difference  between 
her  actual  value  and  what  she  would  have  been  worth  if  properly 
built  and  also  the  loss  of  profits  on  trips  which  she  might  have 
made  had  she  been  in  good  condition.  The  second  claim  was  rejected 
by  the  court.  But  in  Griffin  v.  Colver,*  it  was  said  in  the  court  of 
appeals :  "  Had  the  defendants  in  the  case  of  Blanchard  v,  Ely  taken 

>  See  J  543.  *SeeJ663.  »lGalL316. 
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the  ground  that  they  were  entitled  to  reooup,  not  the  uncertain  and 
contingent  profits  of  the  trips  lost,  but  such  sum  as  they  could  have 
realized  by  chartering  the  boat  for  those  trips,  I  think  their  claim 
must  have  been  sustained.  The  loss  of  the  trips  which  had  cer- 
tainly occurred  was  not  only  the  direct,  but  the  immediate  and 
necessary  result  of  the  breach  of  the  plaintiff's  contract/'  ^ 

It  might  seem  at  first  sight  that  whether  a  given  event  was  or 
was  not  a  consequence  of  certain  conduct  was  a  pure  question  of 
tacty  and  that  the  anticipated  difficulty  of  proving  it  was  no  valid 
reason  for  refiising  to  give  the  party  a  chance  to  try.  But  it  appears 
firom  the  cases  just  cited  and  many  others  that  the  courts  do  exer- 
cise a  right  to  refiise.  If  it  appears  to  the  court  that  there  is  no 
reasonable  probability  of  getting  at  the  really  decisive  &cts  about 
the  alleged  consequences,  so  that  any  decision  would  have  to  be 
made  upon  unreasonably  defective  evidence  helped  out  by  mere 
gaesswork,  the  inquiry  will  not  be  attempted. 

Here  we  have  found  a  test  of  proximateness  that  is  largely  objec- 
tive and  independent  of  the  antecedent  probability  of  the  conse- 
qnence  happening,  and  which,  so  &r  as  it  involves  calculations  of 
probability  at  all,  furnishes  the  means  of  fixing  the  necessary  degree 
— ^namely,  such  a  d^ree  of  it  as  it  seems  reasonable  to  the  court  to 
permit  the  triers  of  &ct  to  act  upon,  than  which  such  an  impalpable 
thing  as  a  d^ree  of  probability  hardly  admits  of  more  exact  meas- 
urement. There  is  no  doubt,  moreover,  that  this  test  is  actually 
used  by  the  courts,  and  that  under  it  consequences  are  rejected  as  too 
remote.  The  cases  already  cited  show  this,  and  there  are  many 
others.  The  passage  quoted  a  little  way  back  from  Sedgwick  on 
Damages,'  perhaps  may  be  taken  to  refer  to  this  principle  rather 
than  to  any  lower  d^ree  of  probability. 

§  651.  Whether  a  Probability  Test  is  also  Used.  The  question 
now  is  whether  the  test  in  the  preceding  section  is  the  only  one  or 
whether  some  probability  test  is  also  used  by  the  side  of  it ;  so  that 
in  order  to  be  proximate  a  consequence  must  not  only  be  trace- 
able with  sufficient  certainty  but  must  also  have  had  at  the  time  of 

"  See  alflo  Hoey  v.  Felton,  31  L.  J.  C.  P.  105 ;  8.  C,  11  C.  B.  N.  S.  142;  Collins  «. 
Cave,  4  H.  A  N.  225;  S.  C^28  L.  J.  Ex.  204;  a  C.  in  Ex.  Ch.  6  H.  &  N.  131 ;  B. 
C,  30  L.  J.  Ex.  55 ;  The  British  Columbia^  etc.,  Co.  v.  Nettleship,  37  L.  J.  C.  P.  235 ; 
a  C,  L.  B.  3  C.  P.  499 ;  Watson  r.  Ambergate^  etc.,  By.  Co.  15  Jurist  448  (disap- 
proved in  Adams  Express  Co.  v.  Egbert,  36  Penn.  St.  360) ;  ElimbaU  v.  Connolly, 
2  Abb.  App.  Dec.  504. 

*Seep.  565,  note2. 
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the  conduct  a  certain  d^ree  of  probabilify.  Are  the  numerous 
authorities  which  maintain  that  only  ^'  natural  and  probable ''  conse- 
quences are  proximate  simply  to  be  disr^arded  as  founded  upon  a 
mistake^  a  confusion  between  quite  different  matters?  This  is  the 
question  with  which  we  set  out,  and  for  the  answer  to  which  the 
forgoing  remarks,  it  is  hoped,  have  in  some  measure  cleared  the 
ground.  The  answer  may  perhaps  depend  upon  whether  there  is 
any  reason  why  in  justice  a  person  ought  not  to  be  held  responsible 
for  consequences  of  his  conduct  independently  of  their  probability. 
When  the  conduct  is  unlawful  without  r^ard  to  the  particular  coq- 
sequences  in  question,  there  seems  to  me  to  be  no  such  reason.  So 
long  as  the  inquiry  is  whether  the  party  was  justified  in  acting  as  be 
did,  it  may  be— usually  will  be — ^reasonable  and  just  that  his  conduct 
should  be  judged  of  by  the  probability  of  its  causing  injury  to  otberSb 
But  when  he  stands  as  a  proved  wrong-doer  and  it  is  sought  to  make 
him  responsible  for  the  consequences  to  others  of  his  wrong,  what 
principle  of  justice  or  reason  requires  us  to  ask  whether  he  foresaw 
or  could  have  foreseen  those  precise  consequences  or  not  ?  When 
his  unlawful  conduct  has  in  iact  brought  upon  his  neighbor  the  veij 
evils  that  the  law  sought  to  avert,  and  the  question  is,  in  the  words 
of  Channell,  B.,  *'  whether  he  is  liable  for  the  whole  or  only  a  por^ 
tion  of  the  damage  which  his  [wrong]  has  occasioned,''  ^  why  should 
he  be  allowed  to  escape  the  responsibility  by  the  plea  that  he  did  not 
expect  to  do  as  much  mischief  as  he  did  ?  However,  notwithstand- 
ing the  length  at  which  I  have  discussed  the  question,  I  have  to 
admit  at  the  end  that  I  cannot  answer  it.  I  do  not  feel  able  to 
hazard  an  opinion  whether  or  not  the  proximateness  of  conse- 
quences in  this  class  of  cases  depends  upon  their  probability.  If  it 
does,  we  may,  however,  venture  to  assert  that  so  great  a  degree 
of  probability  is  not  required  as  would  be  needed  to  make  the  ood- 
duct  n^ligent  in  view  of  the  consequences. 

What  degree  then  would  be  necessary  ?  The  following  is  sub- 
mitted as  a  test  which  might  be  used,  though  it  does  not  seem  to  me 
very  satis&ctory.  If  a  reasonable  and  prudent  man,  desirous  to  do 
or  omit  a  certain  act,  considers  in  his  mind  whether  his  proposed 
conduct  would  be  reasonable  or  not,  and  rightly  concludes  that  it 
would  be  and  acts  upon  his  conclusion,  he  must  have  taken  into 
account  and  duly  weighed  the  probability  that  certain  harmful  con- 
sequences would  follow  from  it.     In  the  end  he  rejects  this  proba- 

^See  Smith  v.  Lond.  &  So.  West.  By.  Co.  {585. 
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bilily  as  a  guide  to  his  conduct,  he  chooses  his  own  end  in  defi- 
ance of  it;  and  in  so  doing  he  conducts  himself  in  a  reasonable  and 
prudent  manner,  because  the  probability  turned  out  upon  considera- 
tion to  be  small.  But  it  might  not  have  been  prudent  or  reasonable 
to  have  rejected  it  at  the  outset  without  weighing  or  considering  it 
at  all.  On  the  other  hand  there  are  probabilities  which  are  so  slender 
that  no  reasonable  or  prudent  man  would  think  it  worth  while  to 
attend  to  them  at  alL  And  yet  they  are  possibilities,  and  it  may 
turn  out  that  the  facts  are  so.  Among  the  possibilities  as  to  what 
may  be  the  consequences  of  his  conduct,  some  a  standard  man  will 
act  upon,  others  he  will  consider  and  on  consideration  disr^ard,  and 
others  still  he  will  not  even  pause  to  consider.  If  now  the 
proximateness  is  to  depend  upon  probability  at  all,  perhaps  it  may 
be  said  that  the  line  between  these  last  two  kinds  of  possibility  or 
probability  is  that  which  separates  proximate  from  remote  conse- 
quences. This,  it  will  be  noticed  is  the  same  test  which  is  applied 
to  determine  a  person's  liability  under  the  duties  in  §421  and 
§§  439,  440. 

2.  The  General  Eule  in  Breaches  of  Agreement. 

§  552.  Damages  Fixed  by  Agreement.  Where  the  wrong  is  a 
hreadi  of  an  obligation  assumed  by  i^reement,  there  are  good  reasons 
for  treating  the  case  differently  from  the  case  of  a  tort.  Here 
the  party  wronged  has  taken  the  risk  voluntarily,  selected  usually 
the  person  with  whom  to  make  his  agreement  and  commonly  might 
have  refused  to  enter  into  the  relation  at  all  unless  he  were  secured 
to  his  satisfaction  against  the  chance  of  damage  from  a  failure  to 
perform.^ 

If  the  parties,  as  they  may,  fix  by  the  agreement  itself  the  rule  of 
damages^  cadU  questio.  Such  an  agreement  may  if  actual  be  express 
or  implied.  But  even  where  there  was  really  no  agreement  the 
ooarts  have  sometimes  shown  a  disposition  to  treat  it  still  as  a 
question  of  ^iMi^i-contract  or  contract  implied  in  law  and  to  ask  what 
the  parties  must  be  presumed  to  have  intended.  This  last  is  a  pure 
fiction,  and,  like  the  fiction  of  a  quasircontract  generally,  gives  us  no 
aid  in  ascertaining  the  extent  of  the  party^s  liability ;  because  the 
consequence  must  have  already  been  determined  to  be  proximate  or 
remote  before  it  can  be  known  whether  or  not  the  supposed  contract 
covers  it.    Disr^arding  then  all  such  fictions,  we  have  to  consider 

^  France  v,  Gandet,  40  L.  J.  Q.  B.  121 ;  S.  0.,  L.  B.  6  Q.  B.  199. 
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what  are  the   principles  that    govern   when  there  is   no  actual 
agreement. 

§  553.  Consequences  Remote  for  Uncertainty.  The  nde 
already  explained  by  which  consequences  are  held  remote  becanse  of 
uncertainty  applies  equally  to  the  consequences  of  breaches  of  agree- 
ments. In  order  to  be  proximate  these  must  be  reasonably  oertaiiL' 
But  the  converse  is  not  true.  Consequences  that  are  quite  certain 
enough  to  be  proximate  under  the  foregoing  principles  may  be 
excluded  as  remote  in  case  of  breach  of  contract.' 

§  554.  The  General  Bule.  Coming  now  to  the  main  queetioii, 
that  of  the  general  rule  in  this  class  of  cases^  we  may  advantageously 
b^in  our  discussion  from  the  well  known  case  of  Sbdley  v.  Baxen- 
dale.'  There  the  phuntiffi  were  the  proprietors  of  a  steam  milL 
The  main  shaft  was  broken^  and  they  contracted  with  the  defendantB, 
who  were  common  carriers^  to  take  it  at  once  to  an  engineer  to  serve 
aa  a  model  for  a  new  one.  At  the  time  of  making  the  contract  the 
defendants  were  told  that  the  mill  was  stopped  and  the  shaft  mast 
be  forwarded  immediately.  The  defendants  in  violation  of  their 
contract  delayed  for  some  time  to  send  the  shaft  on^  in  consequence 
of  which  the  mill  stood  idle.  It  was  held  that  the  loss  of  profits 
which  might  have  been  made  during  that  time  was  not  a  proximate 
consequence  of  the  breach  of  contract,  it  not  appearing  that  the 
defendants  knew  that  the  want  of  the  shaft  was  the  sole  cause  of  the 
milFs  standing  idle.  The  court  laid  down  the  rule  that  the  damage 
in  order  to  be  proximate  '^  should  be  such  as  may  &irly  and  reason- 
ably be  considered  either  arising  naturally,  i.  e.,  according  to  the 
usual  course  of  things,  from  such  breach  of  contract  itself,  or  sudi  as 
may  reasonably  be  supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract^  as  the  probable 
result  of  the  breach  of  it." 

This  rule  is  expressed  in  the  alternative,  as  if  there  were  two 
independent  tests  and  all  consequences  were  proximate  which  could 
stand  the  application  of  either.  But  this  cannot  be  so.  As  we 
have  seen,  the  difference  between  so-called  natural  or  usual  conse- 

1  Blanchard  v,  Ely,  p.  568,  note  4 ;  Western  Gravel  Boad  Co.  «.  Cox,  39  Ind.  260; 
Frazer  v.  Smith,  60  UL  145;  James  v.  Adama^  8  W.  Va.  568;  Watson  v.  Amber- 
gate,  etc.,  B7.  Co.  15  Jurist  448 ;  Dackworth  v.  Evart,  2  H.  <&  C.  129 ;  S.  C,  33  L. 
J.  Ex.  24;  Williams  v.  Reynolds,  34  L.  J.  Q.  B.  221 ;  S.  C,  6  B.  &  &  495. 

*Sedg.  80,  note  4;  Gee  v.  Lancashire  &  Yorkshire  By.  Co.  30  L.  J.  Ex.  11;  S.  C, 
6  H.  &  N.  211 ;  Selden  v,  Cashman,  20  Cal.  56. 

'9  Exch.  341 ;  S.  C,  23  L.  J.  Ex.  179. 
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quenoes  and  those  which  are  not  sach^  reduces  on  analysis  to  a  purely 
subjective  one  depending  upon  an  estimate  of  probabilities.^  This 
being  so^  it  is  inconceivable^  whatever  degree  of  probability  we  take 
as  su£5cient  to  make  consequences  proximate,  that  any  consequences 
which  both  parties  contemplated  at  the  time  of  the  contract  as  the 
probable  result  of  ihe  breach  of  it  should  not  be  considered  as  the 
natural  and  usual  result  of  such  breach.  The  first  branch  of  the  rule 
would  overlap  with  and  make  superfluous  the  second.  In  some 
cases  the  two  seem  to  have  been  treated  as  meaning  substantially 
the  same  thing,  the  second  being  apparently  regarded  as  merely  a 
more  specific  statement  of  what  is  meant  by  the  first.'  It  is  quite 
plain  that  natural  and  usual  consequences,  if  all  such  are  to  be  taken 
as  proximate,  do  not  mean  the  same  kind  of  consequences  which  are 
so  called  in  cases  of  tort ;  since,  as  we  have  already  seen,'  conse- 
quences which  would  be  proximate  in  the  latter  cases  are  rejected  as 
remote  when  they  follow  a  breach  of  contract.  It  is  the  second 
part  of  the  rule  in  Hadley  v,  Baxendale  which  seems  to  have  beai 
accepted  as  containing  nearly  the  correct  principle,  and  it  is  chiefly 
upon  this  that  the  discussion  has  turned  in  subsequent  cases.  It  is 
not  necessary,  to  make  the  consequences  proximate,  that  they  should 
have  been  actually  contemplated  by  the  parties  as  likely  to  follow  a 
breach  of  the  agreement.  Persons  when  they  make  agreements 
usually  expect  them  to  be  performed,  and  do  not  turn  over  in  their 
minds  with  much  attention  what  the  consequences  will  be  if  they  are 
not.^  A  better  expression  would  be,  such  consequences  as  the 
parties,  if  they  had  looked  forward  to  the  consequences  of  a  non- 
performance, would  have  contemplated  as  likely  to  follow. 

But  even  this  would  not  be  strictly  correct  In  Cory  t;.  The 
Thames  Iron  Works  and  Ship  Building  Co.,'  the  defendants  built  a 
large  iron  hulk  to  be  used  for  a  floating  derrick.  It  was  a  peculiar 
vessel  built  especially  for  this  use.  The  plaintifEs  were  coal  dealers 
and  had  recently  contrived  new  machinery  for  unloading  coal. 
The  defendants  had  the  hulk  left  on  their  hands  by  the  person  who 

^866  2  647. 

^Giiffin  «.GolYar,16  N.T.  489;  Smith  «.Gieen,45  L.  J.  aL.28;  B.  C,  1  C. 
P.  D.  92. 

•See  2  553. 

'Prehn  v,  Boyal  Bank  of  Liverpool,  39  L.  J.  Ex.  41 ;  S.  0.,  L.  B.  5  Ex.  9%per 
Martin,  B. 

•87L.J.Q.B.68;  S.  C,  L.  R  8  Q.  B.  181. 
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had  ordered  it,  and  the  plaintrfis  bought  it  intending  to  place  tbdr 
new  machinery  in  it.  The  defendants  did  not  know  of  this  inten- 
tion,  no  such  vessel  had  been  so  used  before,  and  the  use  to  which 
the  defendants  supposed  that  the  plaintiff  would  put  it^  and  which 
coal  dealers  in  general  would  have  made  of  it,  was  to  use  it  as  a  coal 
hulk  for  storing  coal.  But  the  hulk  business  was  a  separate  brancb 
of  the  coal  business  in  which  the  plaintiffs  did  not  engage,  and  had 
they  been  prevented  from  using  the  hulk  in  the  peculiar  manner 
designed  by  them  they  would  have  had  no  use  for  it  The  defend- 
ants failed  to  deliver  it  for  six  months  after  the  time  agreed,  so  tlial 
the  plaintifi&  lost  the  interest  on  money  paid  for  machinery,  steam 
tugs  and  other  appliances  bought  by  them  to  be  used  in  oonnecfcion 
with  the  hulk.  The  court  held  on  the  authority  of  Hadley  v.  Bax- 
endale  that  the  loss  was  too  remote,  but  decided  that  the  plaintifi 
might  recover  to  the  extent  of  such  loss  as  would  have  resulted  from 
being  unable  to  use  the  hulk  in  the  ordinary  way.  In  reply  to  the 
objection  that  such  consequences  were  not  contemplated  by  bodi 
parties,  Blackburn,  J.,  said:  ''The  courts  do  not  say  it  is  neoo- 
sary  that  the  parties  should  be  ad  idem  with  respect  to  the  exict 
loss.'^  From  this  case  we  may  deduce  the  further  modification  of 
the  rule,  that  the  consequences  must  be  such  as  the  promisor,  if  his 
attention  were  called  to  the  matter,  would  reasonably  suppose  that 
the  promisee,  if  he  thought  about  it,  would  contemplate  as  likely  to 
follow — subject  of  course  to  the  proviso  that  damages  would  not  be 
given  in  excess  of  the  actual  damage.  Mr.  Mayne  in  his  work  oq 
Damages  put  forward  a  criticism  upon  the  rule  in  Hadley  v.  Baxen- 
dale  to  the  effect  tliat  a  person  ought  not  in  all  cases  to  be  held 
liable  for  the  consequences  of  a  breach  of  his  agreement  m&Aj 
because  he  foresaw  them,  unless  it  also  appeared  that  he  consented 
to  assume  a  responsibility  for  them.^  This  has  met  with  approval 
In  Gee  v,  Lancashire  &  Yorkshire  By.  Co.,'  the  defendants  fidled  to 
deliver  cotton  entrusted  to  them  for  carriage,  for  want  of  which  the 
plaintiff's  mill  was  kept  at  a  standstill,  and  wages  paid  to  work- 
people and  profits  that  might  have  been  made,  were  lost  This  loss 
was  decided  to  be  not  proximate.  Pollock,  C.  B.,  said  that  a  adkr 
•is  not  responsible  for  such  a  loss  unless  he  had  notice  that  he  was 
to  be  held  responsible,  and  that  if  such  notice  had  been  given  to  the 
defendants  here  they  would  have  been  justified  in  charging  a  higher 
price  for  the  carriage.    They  would  not  be  bound  to  take  soch  a 

^MaynelO,  18.  *  See  p.  572,  note  2. 
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risk  at  ordinary  rates.  Williams  v,  BeTnolcIs  ^  was  a  case  of  sale 
for  fiiture  delivery ;  and  loss  of  expected  profits  on  a  resale  was 
held  remote.  Crompton,  J.^  quoted  from  Mr.  Mayne^  as  follows : 
^^  The  question  is^  not  what  profit  the  plainti£P  might  have  made,  but 
what  profit  he  professed  to  be  purchasing;  not  what  damage  he 
actually  suffered,  but  what  the  other  contemplated  and  undertook  to 
pay  for.'^  In  Horn  v.  Midland  By.  Co.,^  in  which  there  was  also  a 
loss  of  profits  from  a  failure  by  a  carrier  to  deliver  goods,  the  court 
strongly  inclined  to  think  that  mere  notice  of  the  probable  results  of 
a  breach  of  contract  was  not  enough,  but  that  the  party  must  consent 
to  be  answerable  for  them.  Kelly,  C  B.,  thought  that  the  company 
being  bound  as  common  carriers  to  accept  and  carry  the  goods,  the 
plaintiff  could  not  by  the  most  explicit  notice  put  upon  them  a 
liability  for  loss  of  profits.  But  Pigott,  B.,  differed  in  opmion, 
thinking  that  the  company  could  have  refused  to  carry  at  such  a 
risk  and  that  therefore  their  accepting  the  goods  after  notice  would 
have  been  evidence  of  a  consent  to  assume  the  risk.  The  case 
was  decided  on  the  ground  that  the  defendants  had  not  had  sufficient 
notice.^  Some  of  the  cases  lay  stress  on  the  fact  that  the  considerar 
tion  of  the  promise  is  not  adequate  to  so  large  a  liability  as  is 
claimed.^  I  think  that  the  general  rule  to  be  drawn  from  the  pre- 
cedents may  be  stated  somewhat  as  follows  :  Those  consequences  of 
a  breach  of  contract  are  proximate,  for  which  the  promisor,  if  at  the 
time  of  making  the  contract  he  had  set  himself  to  consider  the  con- 
aeqaences  of  a  breach,  could  not  reasonably  have  failed  to  suppose 
that  the  promisee,  if  at  the  same  time  his  attention  had  been  turned 
to  the  matter,  would  then  reasonably  believe  that  he,  the  promisor, 
intoided  to  take  upon  himself  the  responsibility.  The  decision  of 
the  question  will  depend  laigely  in  each  instance  upon  the  knowl- 
edge which  the  promisor  has  of  the  probable  consequences  of  non- 
^ormance,  upon  custom,  and  upon  ihe  value  oFthe  consideration 
which  he  receives  for  his  promise.  He  cannot  reasonably  suppose 
that  in  the  ordinary  course  of  business  he  will  be  expected  to  take  a 

>  34  L.  J.  Q.  B.  221 ;  S.  C^  6  B.  &  8.  496.  •  Mayne  18. 

*41  L.  J.  G.  P.  264;  8.  C,  L.  B.  7  C.  P.  688 ;  8.  C.  on  appeal,  42  L.  J.  C.  P.  69; 
a  C,  L.  R.  8  C.  P.  131. 

«8ee  also  Smeed «.  Foord,  28  L.  J.  Q.  B.  178;  8.  C,  1  K  &  £.  802;  Tha  British 
€ohimbia»  etc,  Saw  MiU  Co. «.  Nettlealup,  87  L.  J.  G.  P.  236;  8.  G.,  L.  B.  8  a  P. 
409;  Eibmger  Actien-GeBellachafii  v.  AmutroDg,  43  L.  J.  Q.  B.  211 ;  &  O,  L.  B.  9 
Q.  K  473 ;  Snell  v.  Gottingham,  72  la  161 ;  8edg.  chapter  ILL 

*See  note  4,  npnu    Also  Sedg.  200 ;  Jadoon  v.  Adams^  9  Maas.  484. 
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large  risk  for  small  pay  unless  such  risks  are  usuallj  understood  to 
be  taken  in  like  cases. 

.  Then  there  remains  a  question  whether  and  how  far  express  notioe 
of  the  likelihood  of  certain  consequences  ensuinfi^or  an  express  state- 
ment  that  the  promisee  intendTS)  hold  the  ^^r  res^nrible  for 
them  can  be  taken  to  raise  a  prima  fcuAe  or  conclusive  presomptioQ 
of  law — ^there  is  no  doubt,  I  suppose,  of  its  admissibility  as  evideooe 
of  the  fact — ^that  the  conditions  of  the  rule  have  been  fulfilled.  On 
this  point  the  authorities  are  not  harmonious.^  Perhaps  it  may  de- 
pend upon  whether  the  breach  is  wilful. 

It  is  hardly  necessary  to  add  that  this  assumed  consent^  whether^ 
as  usually,  merely  hypothetical  or  actual,  forms  no  part  of  the  agree- 
ment It  is  not  subject  to  any  requirements  of  form,  to  the  statute 
of  fi^uds,  nor  to  the  rule  of  evidence  that  forbids  a  written  agree- 
ment to  be  varied  by  parol  testimony;  nor  need  it  ever  be 
pleaded. 

It  may  be  well  to  remark  that  although  the  most  common  and 
difficult  cases  under  this  rule  are  those  of  loss  of  profits,  yet  the 
question  whether  such  a  loss  can  be  recovered  for  often  does  not 
turn  upon  considerations  of  proximateness  at  all.  Thus  in  Masto^ 
ton  v.  The  Mayor  of  Brooklyn,'  the  plaintiff  agreed  to  deliver  to 
the  defendant  for  a  fixed  price  marble,  which  he  in  turn  had  con- 
tracted  to  buy  from  a  third  person.  The  defendant  refused  to  reodve 
or  pay  for  it.  It  was  held  that  the  measure  of  damages  was  the 
difference  between  the  price  which  the  plaintiff  should  have  received 
from  the  defendant  and  what  he  would  have  paid  his  own 
vendor. 

Here  the  &dt  that  the  plaintiff  did  not  receive  from  the  defendant 
a  sum  of  money  was  the  only  consequence  of  the  breach  of  contract 
that  was  put  forward  as  the  ground  for  damages;  and  this  was  not 
only  the  proximate  but  the  most  immediate  and  inseparable  oonse 
quence  of  the  breach;  no  question  could  possibly  be  raised  about 
it.  Then  the  further  fact  that  the  plaintiff  would  have  had  to  pay 
a  certain  part  of  this  sum  to  his  vendor  was  made  use  of  to  show 
that  not  the  whole  of  the  former  sum  ought  to  be  awarded.    Bat 

^G^  9.  Lancashire  &  Yorkshire  By.  Go.  p.  572  note  2;  British  CSolnmhia,  etc, 
Saw  Mill  Co.  V,  Nettleship,  p.  675,  note  4 ;  Elbinger  Actien-GeaeUschftfii  «.  Arm- 
strong, p.  575,  note  4 ;  Horn  v.  Midland  By.  Co.  p.  575,  note  3;  Snell «.  Cottinghami 
p.  575,  note  4,*  Holmes  301. 
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this  fact  was  not  a  consequence  of  the  breach  at  all.  Henoe  there 
could  not  arise  in  this  case  any  question  of  the  proximate  conse- 
quences, although  the  case  is  occasionallj  cited  on  that  question. 

§  555.  Breaches  of  Agreement  HsTlng  Other  Elements  of 
Badness.  When  an  agreement  is  knowingly  and  voluntarily  broken 
it  seems  to  be  doubtful  whether  the  wider  rule  of  damages  may  not 
apply  which  is  used  in  case  of  tort.^ 

When  the  injury  is  at  the  same  time  a  tort  and  a  breach  of  con- 
tract, it  is  said  the  rule  of  damages  must  be  the  same  as  in  casQS  of 
pure  contract.* 

§  556.  Contracts  of  Indemnity.  Here  the  question  what  con- 
sequences are  to  be  indemnified  against  does  not  necessarily  nor 
usually  relate  to  the  consequences  of  a  breach  of  agreement.  But 
when  it  does,  it  should,  I  suppose,  be  answered  on  the  same  princi^ 
pies  which  apply  to  other  agreements.  Indeed  the  practical  effect 
of  the  general  rule  above  explained  is  to  assimilate  all  contracts  to 
some  extent  to  contracts  of  indemnity,  or  to  attach  something  like 
an  agreement  to  indemnify,  to  every  contract.  If  the  cashier  of  a 
bank  gives  a  bond  with  surety  for  his  fidelity — or,  to  avoid  compli- 
cations from  the  peculiar  form  of  the  instrument,  say  that  he  cove- 
nants with  the  bank,  and  the  surety  by  a  separate  deed  covenants 
with  the  bank  to  indemnify  it  for  any  breach  of  trust  by  the  cashier 
— ^there  seems  to  be  no  reason  why  the  rule  determining  what  con- 
sequences of  the  cashier's  misconduct  are  proximate  should  be 
different  under  the  two  covenants,  although  it  is  a  breach  of  one  but 
as  to  the  other  only  the  performance  of  a  condition  precedent  on 
which  the  obligation  becomes  complete.  But  there  are  contracts  to 
indemnify  where  the  above  rule  cannot  be  applied.  Such  are  insur- 
ance contracts  generally.  No  one  can  anticipate  the  manner  in 
which  damage  from  fire,  for  example,  will  occur  in  most  cases  so  as 
to  make  it  possible  to  say  that  such  damage  could  reasonably  have 
been  anticipated  at  the  time  when  the  policy  was  made. 

3,  The  Genebal  Rule  ik  Other  Cases. 

§  557.  Examples  of  the  Application  of  the  Rule.  The  general 
rule  which  we  are  now  to  consider  governs  in  such  contracts  of  in- 
demnity as  do  not  fall  under  the  next  preceding,  the  most  impor- 

'  Sedg.  S7,  204  note,  where  the  decisions  are  collected  and  commented  on,  206  note 
3;  Chitty  Cont.  684. 
«  Und.  Torts.  102. 
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tant  of  which  are  contracts  of  insurance,  where  the  question  often 
arises  whether  a  given  loss  is  the  proximate  or  remote  cause  of  the 
peril  insured  against.  It  also  seems  to  be  applicable  in  all  cases 
where  the  duty  is  peremptory  and  the  test  of  prozimateness  has  to 
be  resorted  to  to  find  out  whether  certain  consequences,  such  as  in 
their  own  nature  are  fit  to  be  definitional  consequences  of  the  dotr 
and  whidi  have  actually  followed  the  conduct  of  the  party,  are  sor 
connected  with  that  conduct  as  to  constitute  with  it  a  breach  of 
duty.  Take  for  example  the  strict  duty  in  §  439  to  prevent  a  nox- 
ious thing  from  doing  damage.  Now  if  damage  of  the  specified 
kind  is  actually  done  by  the  noxious  thii^,  the  duty  is  broken  if 
the  damage  is  proximate  and  not  if  it  is  remote.  But  since  the 
keeping  of  such  things  is  in  itself  perfectly  lawful,  and  often  veir 
useful  to  the  community,  I  cannot  see  any  reason  for  holding  the 
person  to  any  stricter  liability  than  if  he  had  undertaken  to  insure 
his  neighbors  against  the  damage.  These  last  considerations  do  not 
apply  in  the  cases  where  an  accidental  injury  is  done  in  the  parsnit 
of  a  collateral  wrongful  purpose.  Still  I  am  unable  to  find  any  other 
rule  that  seems  as  appropriate  as  the  rule  that  we  are  now  considering^ 
which  would  treat  the  intentional  wrong-doer  as  an  insurer  of  all  other 
persons — except  of  course  the  person  against  whom  his  wrong  intent 
is  directed,  as  to  whom  a  different  principle  governs^ — against  harmful 
consequences  from  his  act.  The  liability  is  for  purely  accidental  inju- 
ries ;  and  at  the  same  time  it  is  clear  that  such  a  person  cannot  be  made 
criminally  liable  for  all  consequences,  which  if  directly  intended 
would  be  crimes,  which  can  with  reasonable  certainty  be  traced  to 
his  act.  A  thief  who  steals  the  doctor's  horse  can  hardly  be  held 
guilty  of  criminal  homicide  if  the  patient  dies,  even  though  it  can 
be  proved  clearly  that  he  would  not  have  died  had  the  doctor  been 
able  to  get  to  him  and  that  he  would  have  got  there  but  for  the 
theft.  But  the  thief  might  be  guilty  of  the  greater  crime  also,  if 
he  took  the  horse  with  the  intention  of  causing  the  patient's  death, 
under  a  rule  presently  to  be  explained. 

§  558.  The  Nature  of  the  Rule.  It  is  plain  that  the  general 
rule  of  which  we  are  now  in  search  must  deal  with  a  purely  objec- 
tive connection  between  the  cause  and  the  consequence.  No  one's 
intention  nor  any  calculation  of  probabilities  can  be  appealed  to 
here.  The  principle  is  generally  expressed,  or  rather  suggested,  by 
the  use  of  the  expression  causa  proximo.     There  must  be  no  inter- 

>  See  i  460. 
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veniug  cause  of  sufficient  magnitude  and  importance  to,  so  to  speak^ 
attract  the  attention  of  the  law  and  be  recognized  as  itself  the  cause. 
But  to  say  this  is  rather  to  state  the  question  than  to  answec  it.  We 
have  already  seen^  that  there  always  are  an  immense  number  of 
intervening  causes.  What  must  be  the  nature  of  that  one  which 
the  law  will  select  as  the  cause  pear  exoellenoe  to  the  exclusion  of  all 
others  ?  The  books  are  full  of  discussions  of  this  question,  some 
of  which  remind  one  of  the  dispute  which  Pericles  is  said  to  have 
carried  on  for  a  whole  day  with  a  philosophical  friend,  whether,  a 
certain  man  having  at  the  public  games  thrown  his  javelin  and 
killed  another,  the  cause  of  the  latter's  death  was  the  javelin  or  the 
man  who  threw  it.  I  do  not  know  how  any  general  answer  can  be 
given,  the  circumstances  of  different  cases  are  so  infinitely  various. 
In  the  law  of  insurance  certain  sub-rules  have  become  established 
applicable  to  special  classes  of  cases ;  and  the  precedents  have  accu- 
mulated to  such  an  extent  that  much  help  can  be  got  in  particular 
instances  from  analogies  drawn  from  them.  Beyond  these  the 
courts  have  to  use  their  best  disci^ion.  However  it  is  impossible 
for  me  here  to  go  into  a  full  discussion  of  the  nature  of  a  proxi- 
mate cause  as  understood  in  insurance  law.  The  subject  is  treated 
at  length  in  works  devoted  to  that  branch  of  the  law. 

4.  Certain  Special  Rules  as  to  Pkoximateneks. 

§  559.  In  GeneraL  In  the  application  of  rules  of  such  extreme 
generality  and  vagueness  as  the  foregoing  it  will  necessarily  happen 
that  more  specific  rules  will  be  evolved  to  apply  to  the  more  often 
recurring  combinations  of  &ct8.  There  are  also  other  special  rules 
that  depend  upon  entirely  different  principles.  Some  of  these  have 
the  fi)rm  of  rules  for  fixing  the  measure  of  damages  in  which  no 
distinction  is  taken  between  the  different  elements  upon  which  the 
amount  to  be  awarded  depends.  To  give  all  these  special  rules  in 
fiill  would  lead  us  into  greater  detail  than  the  necessary  limits  of 
this  chapter  would  allow,  the  purpose  here  being  to  discuss  the 
principles  of  proximateness  only  so  far  as  is  needful  to  show  their 
connection  with  other  legal  principles  and  their  position  in  a  com- 
plete arrangement  of  the  law ;  but  to  that  end  some  of  the  more 
important  of  these  rules  call  for  brief  notice. 

§  560.  Intended  Consequenoea.  Any  intended  consequence  of 
conduct  is  proximate  to  it,  and  so  is  any  consequence  the  probability 


§  564.  Some  Bnles  bo  to  HisroprMentatioD.  The  rules  uanally 
discusaed  in  oonaectioc  with  the  enbject  of  misrepresentation,  that  in 
order  that  the  misr^resentation  nuty  have  anv  le^  eSect  it  js 
necessary  that  the  person  to  whom  it  is  made  shall  be  actually 
deceived  by  it,  that  his  being  deceived  shall  not  be  due  tfl  his 
own  contributory  Diligence,  and  that  his  conduct  from  which  the 
damage  resalts  shall  be  caused  by  the  belief  thus  indnoed,  property 
belong  to  the  law  in  r^ard  to  the  proximat«nes3  of  damage  except 
where  they  relate  to  the  correspondeDce  of  the  duty  and  the  n'ght. 

HI.— THE  IDENTITY  OF  WEONGS. 

§  565.  The  QaMtion  DistinsoiBlied.  When  a  groap  of  for- 
bidden acts  or  omissions  is  followed  by  a  group  of  oonsequ&icH 
which  are  violative  of  rights,  the  question  may  present  itsdf 
whether  one  wrong  or  more  than  one  has  been  committed.  Here 
there  are  three  distinct  though  closely  related  questions  which  need 
to  be  careliilly  kept  separate,  namely : 

(1.)  Tlwt  of  the  identity  of  wrongs  in  the  strict  and  proper  sense; 
whether  in  any  given  case  there  has  been  one  wrong  committed  or 
more  than  one. 

(2.)  That  of  the  consideration  of  wroDgs.  Sometimes  two  un- 
doubtedly separate  wrongs,  capable  of  being  the  foundation  of  two 
separate  actions,  are  for  certain  purposes  required  or  permitted  to  be 
oonsolidated  and  treated  as  one.  Thus  for  a  continuing  nuisana 
Buooessive  actions  will  lie  till  it  is  abated,  each  day's  continniiDce 
being  a  new  wrong.  But  at  any  time  if  an  action  is  brought,  the 
whole  continuance  of  the  nuisance  up  to  the  time  of  the  actiffli  and 
since  the  last  preceding  action,  if  there  has  been  one,  must  be  de- 
dared  on  as  a  single  wrong,  or  at  least  so  much  as  is  to  be  sued  for 
at  all  must  be. 

(3.)  That  of  the  overlapping  of  remedies.  A  person  who  had 
sustained  a  civil  injury  shall  have  but  one  satisfaction  for  the  same 
damage,  no  matter  how  many  wrongs  oontributed  to  cause  it. 
When  he  has  once  been  compensated  for  what  he  has  suffered  his 
right  to  b^in  an  action  fi>r  it  is  extinct.  And  a  criminal  shall  not 
Ke  twice  put  in  jeopardy  for  the  same  matter,  even  though  it  amount 
U\  several  distinct  crimes.  Therefore  it  sometimes  happens  that  do 
suit  or  prosecution  can  be  maintained  for  a  wrong,  because  the  sub- 
otanoe  of  the  complaint  has  already  been  disposed  of  in  a  proceeding 

what  is  legally  a  different  wrong.     For  instance,  if  three  persons 
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oommit  a  joint  trespasB,  the  injured  party  may  sue  each  of  them 
separately  as  for  a  separate  tort.  But  if  he  gets  judgment  against 
one  and  satisfaction,  he  cannot  afterwards  sue  the  others ;  not  be- 
cause they  are  not  still  r^arded  as  having  been  guilty  of  several 
torts,  but  because  the  damage  has  been  fully  compensated  for. 

The  question  of  the  identity  of  wrongs  or  either  of  the  other  two 
forgoing  questions  also,  must  not  be  confounded  with  the  somewhat 
similar  question,  which  of  two  wrongs  undoubtedly  different  has  in 
fiict  been  committed.  Thus  a  person  having  been  acquitted  on  an 
indictment  for  stealing  the  money  of  A  can  again  be  indicted  for  the 
theft  of  the  same  money  describing  it  as  the  property  of  B.^  But  no 
question  of  law  regarding  the  identity  or  consolidation  of  the  two 
wrongs  or  the  overlapping  of  remedies  for  the  same  matter  properly 
arises  in  such  cases. 

i.  The  Identity  op  Wrongs  in  the  Pbopeb  Sense. 

§  566.  The  Question  is  only  as  to  the  Duty.  Since  in  a  civil 
injury  both  a  breach  of  duty  and  a  vit>lation  of  right  are  necessary, 
it  might  be  thought  that  we  must  inquire  into  the  identity  of  such  an 
injury  by  examining  separately  both  elements.  But  this  is  not  so. 
As  soon  as  the  breach  of  duty  is  followed  by  a  violation  of  the  cor- 
responding right  there  is  a  complete  wrong.  Any  ftirther  violation 
of  right  that  occurs  as  a  consequence  of  the  same  breach  of  duty  is 
not  a  new  wrong  but  merely  in  the  nature  of  consequential  damage, 
and  will  not  of  itself  give  a  new  right  of  action.  The  leading  case 
on  this  point  is  Fetter  v.  Beal.^  There  the  defendant  assaulted  the 
plaintiff  and  beat  his  head  against  the  ground.  The  plaintiff  sued  in 
trespass  and  got  judgment  in  his  &vor.  Afterwards  the  wound 
reopened  and  a  piece  of  bone  came  out,  whereupon  the  plaintiff 
brought  another  action,  and  &iled  to  recover  because  the  defendant 
had  done  no  new  wrong.  The  same  principle  has  been  applied  many 
times  since.  To  make  a  new  cause  of  action  there  must  be  a  new 
wrong,  which  implies  a  new  breach  of  duty.*     On  the  other  hand, 

1  Morgan  v.  State,  34  Tex.  677.  See  also  Com.  v.  Wade,  17  Pick.  396 ;  Vaughan 
V.  Com.  2  Va.  Cas.  273. 

n  Lord  Ray.  839. 

'Hodaoll  V.  Stallebraas,  9  L.  J.  Q.  B.  132;  S.  C,  11  Ad.  A  E.  301;  Kansas  Pac. 
Ry.  Co.  V.  Mihlman,  17  Kans.  224;  Porter  v.  Cobb,  22  Hun  278;  Whitney  r. 
Clarendon,  18  Vt.  252 ;  Brannenburg  v.  Indianapolis,  etc.,  B.  B.  Co.  13  Ind.  103; 
Trask  v.  Hartford  A  New  Haven  R.  B.  Co.  2  Allen  331 ;  Howell  v.  Goodrich,  69 
111.  556. 
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if  a  single  violation  of  right  is  caused  by  several  distinct  breaches  of 
duty,  either  on  the  part  of  the  same  person  or  of  difierent  p^'sons, 
there  are  as  many  wrongs  as  breaches  of  duty.     A  breach  of  duty 
followed  by  a  violation  of  right  is  none  the  less  a  complete  wrong 
because  other  unlawful  conduct  of  the  doer  or  of  other  pereiHis  con- 
tributes to  the  result— except  to  the  extent  described  in  §§  562, 
563.     Each  breach  of  duty  may  be  separately  sued  for,  and  the  vio- 
lation of  right— or  so  much  of  it  as  is  not  wholly  due  to  other 
causes— charged  as  its  consequence.    Thus  if  A  unlawfully  dbstmcts 
a  brook  and  then  B  unlawfully  turns  into  it  more  water  than  in  its 
obstructed  condition  it  can  carry  off,  in  consequence  of  which  Cs 
land  is  flooded,  either  A  or  B  is  liable  to  C  for  the  whole  damage, 
though  they  have  not  committed  a  joint  tort.^ 

So  if  one  person  carelessly  drove  against  another's  carriage  in  the 
street,  the  latter  under  the  old  system  of  pleading  might  have  sued 
either  in  trespass  for  the  forcible  injury  or  in  case  for  the  negligence.' 
There  were  two  distinct  breaches  of  duty  which  resulted  in  the  same 
consequences  violative  of  right,  and  each  was  a  separate  tort  There- 
fore in  civil  injuries  as  in  crimes  the  question  is  solely  as  to  the 
identity  of  the  breach  of  duty. 

§  567.  The  Same  Act  or  Omission  a  Breach  of  Several  Duties. 
When  an  act  or  omission  is  at  the  same  time  a  breach  of  several 
different  duties,  there  must  of  course  be  so  many  distinct  breaches  of 
duty.  The  next  question  therefore  is :  When  can  the  duties  be  oon- 
sidered  as  different  ?  If  they  are  owed  under  the  laws  of  di£fereat 
jurisdictions  the  c&se  is  plain.  Thus  the  same  act  may  be  a  crime 
against  two  States  or  against  the  United  States  and  a  State  of  the 
Union,  and  be  punishable  by  both.^  When  an  act  is  made  an  offense 
both  by  statute  and  under  a  by-law  of  a  municipal  corporation 
within  the  same  jurisdiction,  it  seems  to  be  doubtful  whether  it  can 
be  twice  punished.^  But  this  may  be  because  there  is  a  case  of  over- 
lapping of  remedies  rather  than  because  there  is  any  doubt  about 
there  being  more  than  one  wrong. 

Duties  are  different  when  owed  to  different  persons.  A  duty  to 
use  due  diligence,  for  example,  in  keeping  a  highway  in  repair  is  doe, 
if  to  private  persons  at  all,  separately  to  each  person  who  may  law- 

^Sellick  V.  Hall,  47  Conn.  260.    See  also  Slater  v.  Menereau,  64  N.  Y.  138. 
'See  {406. 

'  PhUUpe  V.  The  People,  55  lU.  429 ;  United  States  «.  Caahiel,  1  Hugh  552. 
♦DiU.Mun.  Corp.  {301. 
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fully  use  the  road ;  and  if  the  road  is  suffered  for  want  of  such  dili- 
gence to  fall  into  a  dangerous  condition^  all  these  duties  are 
broken.  These  are  so  many  separate  breaches  of  duty,  which  may, 
if  violations  of  rights  result,  grow  into  separate  wrongs. 

Duties  created  by  different  rules  of  law  are  also  different  duties. 
Tho.  i.  th.  &n^  J  »«  whe„  .  p«»n  wh.  »  toj„»i  by  «,e  =eg- 
ligence  of  a  carrier  or  bailee  has  an  option  to  sue  either  in  case  or 
assumpmt,  it  must  be  supposed  that  there  are  two  rules  of  law  diso- 
beyed, viz. :  the  rule  that  commands  persons  to  perform  their  con- 
tracts and  some  one  of  the  rules  that  command  them  to  use  due  care 
in  certain  cases  to  avoid  harming  the  persons  or  things  of  others 
independently  of  agreement.  So  if  a  person  n^ligently  digs  near  to 
the  edge  of  his  own  land  and  thereby  causes  his  neighbor's  land 
to  fiill  into  the  hole,  he  breaks  at  once  the  duty  stated  in  §  412  and 
that  in  §421. 

In  the  present  somewhat  chaotic  condition  of  our  law  it  is  not 
always  easy  or  perhaps  possible  to  say  under  what  rule  of  law  any 
particular  conduct  Mis.  It  can  generally  be  determined  whether 
the  conduct  is  lawfiil  or  not,  and  reasons  can  be  given  for  the 
decision.  But  in  order  to  know  whether  a  certain  act  or  omission 
Mis  within  this  duty  or  that,  or  whether,  as  is  often  the  case,  they 
overlap  so  that  both  include  it,  we  need  to  have  the  exact  content  of 
eadi  duty  authoritatively  laid  down,  which  has  not  yet  been  done. 

It  would  be  a  very  delicate  and  difficult  question,  as  a  matter  of 
pure  theory,  whether  when  the  state  of  facts  to  which  a  rule  of  law 
applies  can  be  divided  into  parts,  there  is  a  separate  duty  as  to  each 
part ;  whether,  for  example,  under  a  city  ordinance  requiring  land- 
ovmers  to  keep  the  sidewalks  in  front  of  their  premises  free  from 
snow,  a  person  who  owns  two  lots  is  under  one  duty  or  two  as  to 
them ;  whether  a  man  who  keeps  two  ferocious  dogs  is  under  a  sepa- 
rate duty  to  each ;  or  whether  a  person  who  has  embezzled  two 
separate  sums  of  money  from  another  owes  him  one  or  two  obliga- 
tions to  restore  it.  Of  the  same  sort  would  be  the  question  whether, 
when  a  single  inchoate  duty,  such  as  the  general  duty  not  to  do  care- 
less acts  endangering  the  safety  of  others,  develops,  as  the  occa- 
sions for  actual  choice  arise,  into  completeness,  there  can  be  more 
than  one  duty  owed  at  the  same  time  or  on  the  same  occasion  to  the 
same  person.  But  these  latter  questions  are  merely  theoretical,  and 
there  is  no  practical  need  of  our  trying  to  answer  them ;  because  in 
these  classes  of  cases  the  same  conditions  of  &udt  that  would  enable 
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us  to  say  that  two  duties  had  been  broken  would  equally  well  enable 
us  to  say,  on  the  supposition  that  there  was  only  one  duty,  that  two 
separate  breaches  of  it  had  occurred.  As  &r  as  the  identity  of 
wrongs  is  concerned  it  makes  no  difference  which  interpretation  we 
put  upon  the  &cts ;  therefore  for  our  present  purpose  all  duties 
owed  at  any  given  time  under  the  same  rule  of  law  to  the  same 
person  may  be  taken  as  constituting  one  duty.  A  practical  question 
of  much  difficulty  also  arises  as  to  the  identity  of  obligation-duties. 
If  these  are  created  by  contract,  the  question  will  be  whether  the 
contract  was  entire — L  e,,  whether  there  is  one  promise  or  more  than 
one ;  as  to  non-contractual  obligations,  the  question  may  take  sach 
forms  as  are  mentioned  in  §572.  It  would  take  too  much  space  to 
discuss  these  very  complicated  and  difficult  questions  here. 

§  568.  Breach  of  a  Single  Duty;  Apportionment  of  Definitional 
Consequences.  When  there  has  been  but  one  duty  broken,  the 
question  whether  there  has  been  more  than  one  breach  of  it  presents 
greater  difficulties.  We  may  first  consider  it  as  depending  upon  the 
definitional  consequences  of  the  duty.  It  will  be  remembered  that 
the  word  "act"  almost  always  denotes  a  series  of  acts.  Hardly  any 
wrong  is  committed  by  doing  or  omitting  what  is  strictly  a  single 
act  This  series  may  be  very  short  and  closely  connected  together, 
like  a  single  blow  with  a  stick,  or  somewhat  protracted  and  varied, 
as  where  a  shipmaster  tied  a  sailor  to  a  cask  and  beat  him  for  some 
time  with  various  instruments,^  or  even  lasting  through  many  days, 
such  as  continuous  mining  operations  which  at  last  cause  the  sor&oe 
to  cave  in.  Now  however  long  or  disconnected  the  series  of  acts  is, 
if  they  produce  but  one  set  of  definitional  consequences  that  cannot 
be  apportioned  to  the  different  parts  of  the  series  of  acts,  there  can 
of  course  be  but  one  breach  of  duty.'  Examples  of  this  wonld  be 
such  mining  operations  as  those  just  mentioned  considered  as  a  breadi 
of  the  duty  in  §  421,  or  where  one  gives  another  two  wounds  from 
the  combined  effect  of  which  he  dies,  though  either  one  would  have 
caused  death  a  little  later,  or  where  a  libel  is  published  in  two  letters, 
either  one  alone  not  being  libelous.  On  the  other  hand,  if  one  part 
of  the  definitional  consequences  can  be  apportioned  to  one  purt  of 
the  act  and  another  to  another,  there  may  be  so  many  distinct 
breaches  of  duty,  and  this  even  though  the  two  sets  of  definitional 
consequences  overlap.  Thus  if  continuous  mining  operations  cause 
two  cavings  in  of  neighboring  land,  the  first  due  to  the  excavations 

^  Benson  v.  Swift,  2  Ma^s.  50.  *  Stone  v.  Dickinaon,  5  Allen  29. 
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made  up  to  that  time  and  the  second  due  to  the  combined  effect  of 
those  and  the  subsequent  working,  there  may  be  two  breaches  of 
duty,  because  the  definitional  consequences  of  one  can  be  clearly  dis- 
tinguished from  those  of  the  other.  Whether  in  any  given  case  of 
this  sort  there  will  actually  be  more  than  one  breach  of  duty,  will  be 
more  conveniently  discussed  a  little  further  on  in  connection  with 
other  cases  that  depend  upon  like  principles.^ 

§  569.  Separate  Groups  of  Deflziitional  Consequenoes  Follow- 
ing a  Single  Act.  One  of  the  hardest  cases  to  deal  with  and  one  of 
considerable  practical  importance,  is  where  a  single  act  or  a  group  of 
acts  that  must  be  regarded  as  single  because  not  capable  of  being  ap* 
portioned  to  the  definitional  consequences,  produces  several  distinct 
groups  of  such  consequences.  When  this  happens,  is  each  group  of 
consequences  taken  in  connection  with  the  act  to  be  r^arded  as  a 
distinct  breach  of  duty,  or  is  the  unity  of  the  act  to  have  the  effect 
of  uniting  all  these  consequences  into  a  single  breach  ?  In  regard 
to  consequences  which  are  violative  of  rights,  we  have  already  seen 
that  several  groups  of  them  following  the  same  breach  of  duty  only 
make  one  wrong.'  Is  the  rule  the  same  with  several  groups  of 
definitional  consequences  following  one  act,  as  to  their  constitutiug 
only  a  single  breach  of  duty  ?  This  precise  question  ought  to  have 
been  decided  in  the  recent  case  of  Lamb  v.  Walker.'  There  the 
defendant  excavated  on  his  own  land  so  that  the  adjacent  land  of 
the  plaintiff  fell  in,  for  which  the  plaintiff  brought  the  action.  It 
was  held  that  the  plaintiff  could  recover  at  once  damages  for  future 
cavings  in  which  it  appeared  would  follow  firom  the  same  excavation, 
because  he  would  not  be  able  to  bring  a  second  action  for  them  when 
they  should  actually  occur.  Here  the  defendant's  excavations  must 
be  taken  as  a  single  act,  although  in  fact  they  extended  over  a  con- 
siderable time,  because  they  could  not  be  apportioned  to  different 
parts  of  the  caving  in,  the  actual  caving  in  previous  to  the  action 
was  one  group  of  definitional  consequenoes,  and  the  future  caving  in 
would  be  another  group.  The  decision  of  the  court  involves  the 
principle  that  two  groups  of  definitional  consequences  flowing  from 
the  same  act  do  not  make  two  breaches  of  duty.  But  this  case  can- 
not be  r^arded,  it  seems  to  me,  as  decisive  on  the  question,  for 
several  reasons.  In  the  first  place  its  weight  is  much  lessened  by 
the  fact  that  it  was  decided  by  a  divided  court,  two  judges  against 
one,  and  the  dissenting  judge  was  Chief  Justice  Cockburn.  Also 
»SeeJ570.  "See  8  566.  » 47  L.  J.  C.  L.  451. 
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this  question  was  not  in  &ct  passed  upon  at  all.  The  decision  was 
based  upon  Fetter  v,  Beal  ^  and  that  class  of  cases,  and  the  migority 
of  the  court  plainly  r^arded  it  as  fedling  under  the  prindple  in 
§  566,  overlooking  entirely  the  distinction  between  a  second  group  of 
consequences  that  are  merely  violative  of  the  right  and  cannot  in 
any  case  form  a  part  of  the  breach  of  duty  and  such  consequences  as 
are  truly  definitional  of  the  duty  and  enter  as  elements  into  itb 
breach.  In  trespass  the  definitional  consequences  of  the  duty, 
according  to  the  view  of  the  nature  of  trespass-duties  heretofore 
explained,'  consist  in  forcible  contact  between  the  person  or  thing 
injured  and  some  other  person  or  thing.  But  in  Fetter  v.  Beal  the 
contact  was  long  passed  at  the  time  when  the  bone  came  out  The 
latter  result  was  not  a  definitional  consequence  of  the  duty,  but 
merely  a  further  violation  of  the  right.  In  the  duty  broken  in 
Lamb  v.  Walker,  however,  the  duty  in  §  421,  the  caving  in  of  the 
land  is  a  definitional  consequence  of  the  duty. 

There  are  some  decisions  in  criminal  cases  that  seem  to  me  to 
involve  this  question,  and  to  be  opposed  to  Lamb  v.  Walker.  It 
must  be  borne  in  mind  that  in  these  the  duty  was  owed  to  the  State 
only,  so  that  even  when  difierent  persons  were  affected  by  the  crime 
there  was  not  necessarily  more  than  one  duty  broken.  If  several 
different  articles  are  stolen  by  the  same  act^  the  weight  of  authority 
seems  to  be  on  the  side  of  the  view  that  the  taking  of  each  may  be  a 
separate  larceny.^  So  arson  of  houses  or  goods  of  different  persons 
by  one  act  of  setting  fire  may  be  made  the  ground  of  separate  counts 
in  an  indictment.^  Advising  by  the  same  words  two  slaves  to 
abscond,^  or  trading  with  two  slaves  at  the  same  time  for  difkreot 
articles,'  are  respectively  two  breaches  of  duty.  I  cannot  be  quite 
sure  in  all  of  the  above  cases  that  the  act  was  single,  biit  I  think  that 
it  was  or  was  treated  as  being  so.  If  so,  the  decision  that  there  was 
more  than  one  crime  must  rest  on  the  ground  that  the  single  act  vas 
followed  by  several  distinct  groups  of  definitional  consequences. 
The  correctness  of  some  of  the  forgoing  decisions,  it  must  be  re- 
marked, may  perhaps  be  questioned  on  other  grounds  hereafter  to  be 
discussed/ 

1  See  2  566.  'See  {406. 

M  Bish.  Grim.  L.  {  892;  Com.  v.  Butterick,  100  Maes.  1;  Com.  v.  SuUiyan,  104 
MasB.  552 ;  State  v,  Lambert,  9  Nev.  321. 
*Keg.  V,  Troeman,  8  C.  &  P.  727  ;  Reg.  v.  Davis,  3  F.  4k  F.  19. 
B  Smith  V,  Com.  7  Gratt.  593.  «  State  9.  Fife,  1  Bailey  1 .  '  See  {  572. 
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It  has  been  held  that  where  a  number  of  chattels  were  tortiously 
<K)nverted  by  the  same  act,  and  the  owner  recovered  in  trover  for  a 
part  of  them,  he  might  maintain  another  action  for  the  remainder, 
provided  he  did  not  know  of  their  conversion  at  the  time  of  the 
formef  action^  The  plaintiff's  ignorance  seems  to  have  been  re- 
garded by  the  court  as  sufficient  to  bring  the  case  within  one  of  the 
exceptions  to  the  rules  for  consolidation,  which  would  otherwise 
have  required  all  to  be  sued  for  together,  and  then  the  decision 
would  be  left  to  depend  entirely  on  the  rules  as  to  identity.  Trover 
is  not  an  action  to  enforce  an  obligation  to  restore  or  to  pay  money, 
but  to  recover  damages  for  the  original  wrong  done  in  the  conver- 
sion ;  so  that  if  there  were  to  be  two  actions  there  must  have  been 
two  wrongs. 

Some  of  the  rules  in  regard  to  continuing  wrongs  plainly  involve 
the  principle  that  separate  groups  of  definitional  consequences  make 
separate  breaches  of  duty.  If  A  unlawfully  places  anything  on  B's 
land,  the  act  is  a  trespass.  The  trespass  continues  so  long  as  the  thing 
lA  suffered  to  remain,  and  successive  actions  of  trespass  will  lie  for 
the  continuance.'  It  is  sometimes  said  in  such  cases  that  there  is  a 
duty  to  remove  the  nuisance  and  that  the  action  is  for  a  breach  of 
that  duty.^  In  the  chapter  on  Duties  Corresponding  to  Rights  in 
Rem  1  have  stated  a  duty  of  that  sort^  in  pursuance  of  the  plan 
announced  in  the  early  part  of  that  chapter^  of  using  the  case-form 
rather  than  the  trespass-form  for  such  duties.  But  that  is  a  depar- 
ture from  the  actual  law.  If  the  duty  were  to  abate  or  remove  the 
nuisance,  it  would  be  a  duty  to  act,  not  to  abstain  from  acting,  and 
the  proper  form  of  action  for  its  breach  would  be  case  rather  than 
trespass,  which  only  lies  for  wrongful  acts,  not  for  omissions.  But 
there  is  no  such  duty  for  whose  breach  case  will  lie ;  trespass  is  the 
only  available  form  of  action.^  To  support  successive  actions  of 
trespass  the  successive  wrongs  must  be  conceived  of  as  committed 
by  a  succession  of  wrong  acts  or  else,  which  is  the  conception 
actually  used,  hy  a**  continuing  act."  The  act  in  the  strict  sense 
was  momentaiy  or  of  short  duration,  but  its  definitional  conse- 
quences continue.    These  consequences,  as  in  all  cases  of  trespass, 

^  Moran  v.  Plankintoii,  64  Mo.  337.    I  hare  not  a  full  report  of  this  case. 
<  HadBon  v.  Nicholmii,  9  L.  J.  Ex.  71 ;  S.  C^  5  M.  <&  W.  437. 

*  Cumberland,  etc,  Corp.  v.  Hitchings,  65  Me.  140. 
«S6e{444.  •See  {411. 

*  Hodson  V.  Nicholson,  note  2;  Mpra. 
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oonsist  in  contact,  here  the  contact  between  B's  land  and  the  thing 
unlawfully  placed  there. 

In  continuing  wrongs  these  definitional  consequences,  instead  of 
being  transitory  like  the  contact  produced  by  a  blow,  are  lasting ; 
and  each  day's  continuance  taken  in  connection  with  the  original 
act,  which  is  not  repeated,  is  a  separate  wrong  for  which,  unless  the 
rules  of  consolidation  prevent,  a  separate  action  will  lie.  This 
implies  that  each  day's  continuance  is  regarded  as  a  separate  defini- 
tional consequence  of  the  act,  and  that  each  such  consequence, 
together  with  the  single  original  act,  is  a  fresh  breach  of  duty. 

Thus  it  seems  to  me  more  likely  that  the  contrary  view  implied 
in  Lamb  t?.  Walker  is  wrong. 

§  570.  The   Division  of  the  Act   and  of  Definitional  Conse- 
quences.    Two  cases  have  been  mentioned  in  the  preceding  sections 
where  the  existence  of  two  or  more  distinct  sets  of  definitional  con- 
sequences implies  so  many  separate  breaches  of  duty.     The  question 
remains :  On  what  principles  can  the  whole  body  of  definitional 
consequences  be  divided  into  distinct  groups?    Also  where  the  duty 
is  not  defined  by  reference  to  such  consequences,  when  there  is  noth- 
ing but  the  act  itself  to  take  into  account,  it  is  plain  that  each  sepa- 
rate group  of  acts  or  omissions  must  be  a  separate  breach  of  duty, 
and  that  nothing  else  can  be ;  and  thus  a  similar  question  arises 
with  r^ard  to  the  whole  body  of  acts  and  omissions.     In  either 
case  we  have  a  series  of  events,  either  the  acts  or  omissions  of  some 
person  or  the  consequences  of  such  acts  or  omissions,  which  some- 
times are  to  be  regarded  as  divided  into  separate  groups.     How  are 
such  groups  to  be  formed  ? 

This  question  is  not  an  easy  one  to  answer.  The  precedents  are 
not  harmonious,  and  the  rules  in  r^ard  to  the  consolidation  of 
wrongs  so  cover  the  ground  that  it  is  difficult  to  say  to  what  point 
the  decisions  go.  Two  views  seem  to  me  possible.  On  the  one 
hand  we  may  say  that  every  portion  of  the  series  of  acts  or  conse- 
quences which  can  in  fact  be  distinguished  from  the  other  portions 
is  a  separate  breach  of  duty,  in  which  case  we  must  explain  most 
of  the  decisions  which  have  held  a  considerable  series  of  events  to 
have  amounted  to  but  a  single  wrong  as  instances  of  the  consolida- 
tion of  wrongs.  Or  on  the  other  hand  it  is  possible  to  treat  the 
question  as  mainly  one  of  curial  fiict,  to  say  that  not  every  distin- 
guishable portion  of  the  series  of  events  makes  a  separate  breach 
of  duty,  but  only  such  portions  as  are  marked  off  from  the  rest  by 
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some  sufficiently  importsmt  line  of  demarkation^  and  that  the  court 
must  use  its  discretion,  as  in  other  cases  of  curial  fact,  not  tied  down 
to  definite  rules,  in  deciding  where  the  important  lines  of  demarka- 
tion  lie.  On  this  latter  view  some  rules  of  law  might  still  be  laid 
down,  though  not  sufficient  to  cover  the  whole  ground.  A  few 
points  may  be  noticed. 

The  groups  of  acts  or  consequences  may  be  separated  in  space,  as 
where  A  excavates  between  two  closes  belonging  to  B  and  thereby 
causes  the  soil  of  both  to  cave  in  ;  or  they  may  be  separated  in  time, 
as  was  the  case  in  I^amb  v.  Walker.'  Probably  a  separation  either 
in  space  or  time  would  be  sufficient  to  make  two  separate  groups. 
How  fine  the  distinctions  sometimes  have  to  be  drawn  may  be  illus- 
trated by  the  two  cases  following.  In  Benson  v.  Swift,'  the  decla- 
ration alleged  that  the  defendant  assaulted  the  plaintiff,  ''and,  making 
fast  his  body  in  an  inclining  posture  over  a  large  water-cask,  did 
beat,  bruise,  and  wound  him  with  a  large  piece  of  three  inch 
plank,  *  *  *  *  and  thereafterwards  the  [defendant]  continuing  his 
assault  't'  'I'  't'  on  the  body  of  the  [plaintiff],  with  force  and  arms,  to 
wit,  with  four  parts  of  two  inch  and  a  half  rope,  did  beat,''  etc  It  was 
held  on  a  motion  in  arrest  of  judgment,  that  the  word  ''continuing" 
in  the  declaration  should  not  be  taken  as  used  in  a  technical  sense, 
laying  a  continuandoy  but  that  one  single  assault  was  chained, 
though  two  instruments  were  successively  used.  But  in  Noden  t;. 
Johnson'  where  the  declaration  charged  that  the  defendant  "as- 
saulted the  plaintiff,  and  beat,  bruised,  pushed,  draped,  and  pulled 
about,  kicked,  wounded,  and  ill-treated  him,  and  then  knocked 
down  and  prostrated  him  on  the  deck  of  a  certain  vessel,  and  then 
hit  and  struck  him  numerous  blows,"  it  was  decided  that  the  allega- 
tion was  of  two  separate  assaults.  If  the  wrong  is  a  continuing  one, 
each  day's  continuance  is  a  fresh  wrong,  although  there  is  uo  inter- 
val of  time  between  two  successive  days.  Continuing  breaches  of 
duty  are  of  three  kinds,  namely,  (1)  omitting  to  do  what  one  is 
continually  bound  to  do,  as  where  one  has  contracted  to  keep  a 
thing  in  repair  and  suffers  it  to  be  out  of  repair,^  (2)  continuing 
trespasses,  of  which  enough  has  been  said  in  the  preceding  section, 
and  (3)  continuously  keeping  up  a  condition  of  things  by  a  course 
of  conduct,  acts  or  omissions  or  both,  done  in  pursuance  of  a  con- 

> See  I  569.  '2  Mass.  50. 

»20  L.  J.  Q.  B.  95 ;  8.  C,  16  Q.  B.  218. 

*  Phelp8  r.  N.  Hmven  &  Northampton  Co.  43  Conn.  458. 
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tinuing  intent,  for  example,  following  an  unlawful  trade,^  a  oon- 
tinuous  usurpation  of  an  offioe  or  status,  or  a  wrongful  holding 
possession  of  a  thing.     Breaches  of  duty  may  also  be  distinct  from 
the  fact  that  they  affect  different  persons.     If  the  wrongs  are  civil 
injuries  merely,  there  would  generally  be  different  duties  brokoi ; 
but  a  single  criminal  act  would  not  be  a  breach  of  more  than  one 
duty  because  it  injured  several  persons,  such  duties  being  owed  to 
the  State  and  not  to  private  persons.     Mr.  Bishop  thinks  that  it 
might  make  a  difference  in  case  of  several  articles  stolen  by  one  act, 
as  to  its  being  one  larceny  or  more,  whether  they  belonged  to  the 
same  person  or  not.'     If  this  is  so,  then  the  fact  of  their  pertaining 
to  different  persons  would  be  the  characteristic  which  would  give 
separate  l^al  identities  to  the  different  parts  of  the  body  of  defini- 
tional consequences.      But  in  Regina  v.  Brettel'  it  was  said  that 
stealing  at  the  same  time  two  pigs  belonging  to  the  same  person 
amounted  to  two  separate  larcenies.     On  this  view  it  should  seem 
that  each  separate  thing  whose  injury  was  a  part  of  the  definitional 
consequences — or  perhaps  in  relation  to  the  probability  of  injuiy  to 
which  the  conduct  wajs  negligent,  or  which  it  was  intended  to  injure 
— might  be  the  subject  of  a  distinct  wrong,  like  each  separate  pei^ 
son  in  a  criminal  case.     Then  we  should  have  to  confront  questions 
of  the  identity  of  things,  e.  g.y  whether  all  the  streets  of  a  city  were 
one  thing  or  more  than  one  so  that  one  or  several  indictments  would 
lie  for  not  keeping  them  in  repair.^     In  this  section  I  have  rather 
pointed  out  the  kind  of  questions  that  arise  than  tried  to  answer 
them.     To  do  the  latter,  or  even  to  thoroughly  do  the  former, 
would  require  more  space  than  could  be  given  to  the  subject. 

2.  The  Consolidation  op  Wrongs. 

§571.  In  General.  Two  or  more  distinct  wrongs,  either  of 
which  if  it  occurred  alone  would  be  a  sufficient  ground  for  an 
action,  sometimes  may  and  sometimes  must  be  treated  for  certain 
purposes  as  a  single  wrong.  This  has  nothing  to  do  with  the  ques- 
tion what  causes  of  action  can  be  joined  in  different  counts  in  the 
same  declaration,  since  that  depends  upon  the  similarity  of  the  causes 
of  action  and  not  upon  their  being  completely  integrated  into  a  single 
wrong.     If  two  or  more  wrongs  are  consolidated,  a  single  count  will 

^  Grepps  V,  Dorden,  Cowp.  640.  *  1  BiBh.  Grim.  L.  {  892. 

'  Car.  A  M.  609.  *  State  v.  FajetteTille,  2  Muiph.  371. 
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oontain  them  all.  Nor  are  all  of  the  rules  as  to  multi&riousness  in 
bills  of  equity  oonnected  with  this  question,  since  the  same  bill  may 
contain  what  are  undoubtedly  quite  different  causes  of  action,  even 
against  different  persons  provided  only  that  they  have  a  certain  con- 
nection with  each  other. 

§  572.  When  Wrongs  Must  be  Consolidated.  It  is  never  neces- 
sary to  consolidate  wrongs  if  the  party  chooses  to  waive  his  right 
to  a  remedy  for  so  much  of  the  wrong  as  he  omits  to  include.  What 
follows  must  be  taken  with  that  limitation. 

(1.)  Where  a  number  of  breaches  of  the  same  duty  take  place  as  a 
part  of  the  same  transaction  they  must,  as  a  general  rule,  be  treated 
as  constituting  one  wrong.  Thus  it  is  held  that  if  a  suit  is  brought 
to  recover  a  part  of  a  lot  of  personal  property  tortiously  taken  ^'  by 
one  continuous  act,''  a  verdict  and  judgment  will  be  a  bar  to  a  second 
action  for  the  remainder.^  And  it  seems,  as  the  cases  just  cited 
show,  to  make  no  difference  whether  the  suit  is  to  recover  damages 
for  the  wrongfiil  taking  or  to  specifically  enforce  the  right  m  rem 
in  the  things  by  regaining  possession.  Benson  v.  Swift,^  if  it  be 
r^arded  as  a  case  of  consolidation,  illustrates  this  principle.  There 
are  some  criminal  cases  to  the  same  effect.  It  has  been  held,  in 
opposition  to  the  cases  cited  in  §  570,  that  the  stealing  of  a  number 
of  articles  at  the  same  time  cannot  be  prosecuted  for  as  more  than 
one  larceny,  and  this  even  though  they  belonged  to  different  per- 
sons ;^  and  also  that  where  the  same  blow  wounded  two  men  there 
was  only  one  crime  committed.^  These  cases  are  not  necessarily 
inconsistent  with  those  in  §  669  on  the  point  to  which  the  latter 
were  cited,  viz.,  the  doubleness  of  the  crime,  but  they  seem  to  be  so 
on  this  point  of  consolidation.  Perhaps  we  may  account  for  the 
conflict  by  assuming  that  in  the  cases  in  §  669  the  attention  of  the 
court  was  turned  only  to  the  question  whether  more  than  one  crime 
had  been  committed,  on  which  question  they  decided  correctly, 
while  they  overlooked  the  question  of  consolidation  on  which  the 
cases  last  cited  turned. 

1  Herriter  v.  Porter,  23  Cal.  385 ;  Farrington  v.  Pajhe,  15  Johns.  432 ;  Phillips 
p.  Berick,  16  Johns.  136;  Bennett  «.  Hood,  1  Allen  47 ;  Folsom  t*.  Clemenoe,  119 
Mass.  473 ;  Harris  v.  Rosenberg,  43  Ck>nn.  227. 

'  See  p.  591,  note  2. 

'  Jackson  v.  State,  14  Ind.  327 ;  Qoitzow  v.  State,  1  Tex.  App.  47 ;  Lowe  v.  State, 
57  Ga.  171 ;  State  v,  Hennessey,  23  Ohio  St.  339 ;  S.  C,  13  Am.  Bep.  253. 

*  State  V.  Damon,  2  Tyler  387 ;  Clem  v.  State,  42  Ind.  420 ;  S.  C,  13  Am.  Kep. 
369;  Ben  v.  State,  22  Ala.  9. 
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We  have  still  to  inquire :  What  is  the  "  same  transaction  "  ?    Mr. 
Pqpieroy,  speaking  of  the  words  as  used  in  the  new  codes  of  pro- 
cedure, says  that  the  courts  have  thus  far  been  inclined  to  avoid  the 
attempt  to  give  a  precise  meaning  to  them,  and  that  the  decisioDs 
are  therefore  empirical  and  uncertain.^     Probably  it  must  always 
remain  in  great  part  a  question  of  curial  fact  rather  than  of  law,  in- 
capable of  answer  by  any  preordained  rule,  like  most  questions  of 
identity.     Sometimes  it  depends  upon  whether  there  is  any  substan- 
tial interval  of  time  between  the  parts  of  the  series  of  acts,  and  some^ 
times  on  whether  the  same  purpose  can  be  perceived  to  run  through 
the  whole.     Thus  it  is  said  that  in  order  that  the  first  of  two  in- 
dictments for  keeping  a  gaming  house  should  be  a  bar  to  the  other 
it  must  appear  that  the  keeping  allied  in  the  two  was  withoat 
intermission.'    In  Baldey  v.  Parker,'  a  purchaser  bought  a  quantitr 
of  goods  in  a  shop,  each  article  for  a  separate  price  and  on  a  sqnrate 
negotiation.     No  one  article  was  worth  £10,  but  the  value  of  the 
whole  exceeded  that  sum.     It  was  held  that  the  contract  was  within 
the  statute  of  frauds,  and  one  judge  said  that  it  would  have  been  so 
if  the  buyer  had  left  the  shop  and  returned  again  between  the  hay- 
ings, if  it  appeared  to  be  nevertheless  all  one  transaction.^ 

(2.)  In  continuing  wrongs,  as  has  been  said,  the  whole  continoanoe 
of  the  wrong  up  to  the  time  of  suit,  and  since  the  last  preceding 
action  if  there  has  been  any,  is  to  be  treated  as  one  wrong. 

(3.)  Successive  breaches  of  the  same  obligation  must  be  consoli- 
dated if  possible,  as  where  a  debt  is  payable  by  instalments  and 
several  instalments  are  overdue  at  once.* 

'  (4.)  And  where  successive  obligations  grow  out  of  continuous  ac- 
ceptance of  the  same  services  from  the  same  person,  or  successive 
acceptances  of  similar  services  if  they  are  rendered  in  pursuance  of 
the  same  agreement  or  purpose,  or  perhaps  in  such  cases  even  if  the 
services  are  dissimilar,  one  suit  ought  to  be  brought  to  enforce  tk 
])erforniance  of  all  that  is  due  at  any  one  time.  Thus  if  a  lease 
contains  a  covenant  to  pay  rent  and  it  falls  due  in  instalments  and 

» Pom.  Civ.  Act.  U  464,  473,  474,  4»6. 

^Htat€  V.  Lindiej,  14  Ind.  430.  See  also  1  Bish.  Crim.  L.  {  782;  Womack  t. 
State,  7  Coldw.  508. 

'2B.  &C.37. 

*8ee  also  Jenne«  v.  Wendell,  51  N.  H.  63;  S.C.,  12  Am.B^.  48;  VanEpsr. 
Schenectady,  12  Johns.  436;  Mills  v.  Hunt,  17  Wend.  333;  Dykes  v.  Blake^i 
Bing.  N.  0.463. 

*  Reformed  Church  r.  Brown,  64  Barb.  191 ;  Casselbcrryr.  Foiquer,  27  III  170. 
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fleveral  instalmjeDts  are  overdue,  if  oovenant  is  brought  on  the  lease, 
this,  being  an  action  on  the  contract,  and  there  being  only  one  con- 
tract, falls  under  the  principle  of  the  preceding  paragraph.  But  the 
lessor  may  sue  in  debt  if  he  pleases,  which  action  is  based  in  such 
cases  on  an  obligation  of  the  sort  described  in  §  496.  However  a 
multiplicity  of  actions  would  no  more  be  permitted  in  the  one  case 
than  in  the  other.  He  must  consolidate  the  wrongs  and  treat  them 
as  one,  though  in  strictness  it  seems  to  me  that  they  are  breaches  of 
separate  obligations,  a  new  obligation  grounded  on  the  use  since  the 
last  preceding  instalment  fell  due  arising  for  each  instalment. 

Also  opinions  differ  as  to  whether  only  one  action  can  be  brought 
on  a  book  account,  although  there  is  of  course  a  separate  contract 
for  each  separate  purchase.^  So  it  seems  that  where  money  has 
been  obtained  by  fraud  in  various  sums,  at  various  times  and 
by  various  acts  of  fraud,  one  action  will  lie  for  the  whole.' 

§  573.  Sxoeptions  to  the  Above  Principles.  Consolidation  will 
not  take  place  when  injustice  will  be  done  by  it.  Thus  if  a  part  of 
the  wrongs  have  been  sued  for  before  the  remaining  part  happen, 
a  second  action  will  lie  for  the  latter  when  they  occur;  and  the  rule 
seems  to  be  the  same  if  the  plaintiff  has  any  reasonable  excuse  for 
not  having  included  all  the  wrongs  in  the  first  action.'  Also  if  a 
plea  justifies  a  part  of  a  consolidated  wrong,  it  may  be  severed  and 
only  the  unjustified  part  proceeded  for.  If  it  be  truly  a  case  of  the 
consolidation  of  wrongs  of  such  a  kind  that  the  description  in  the 
declaration  applies  to  the  unjustified  portion  as  a  substantive  ground 
of  action,  as  where  a  ^' chain  of  trespasses^'  is  charged,  and  not 
merely  an  inclusion  of  the  unjustified  part  as  a  subordinate  element 
in  the  main  wrong  which  is  justified^  in  the  manner  to  be  described 
in  §  574,  a  new  assignment  is  not  necessary.  The  plea  must  cover 
the  whole,  or  the  uncovered  portion  stands  as  a  separate  and  un- 
answered wrong.^ 

In  case  of  bankruptcy  rights  of  action  for  injuries  that  diminish 
the  estate  pass  to  the  assignee,  but  rights  of  action  for  merely  per- 
sonal injuries  or  disturbances  of  possession  which  do  not  result  in 

ifiteyeiiBv.  Lockwood,  13  Wend.  644;  Badger  v.  Titoomb,  16  Pick.  409;  Bom- 
gealer  v.  Hanriaon,  12  Wis.  644.    8ee  alao  p.  594,  note  1. 

'People  V.  Tweed,  5  Hon  353. 

*  Mann  «.  Plankinton,  64  Mo.  337. 

«  Worth  V.  Terrington,  13  M.  A  W.  781 ;  S.  C,  14  L.  J.  Ex.  7 ;  Loweth  v.  8iiuUi, 
14  L.  J.  Ex.  5;  S.  C,  12  11  A  W.  582;  Bush  v.  Pftrker,  1  Bing.  N.  C.  72. 
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damage  to  the  thing  poesessed  do  not.  In  Rogers  v.  Spenoe '  the 
question  was  discussed,  but  not  decided,  how  the  action  should  be 
brought  when  there  was  an  entry  on  and  disturbance  of  the  posses- 
sion of  land,  perhaps  accompanied  with  personal  abuse  of  the  tenant 
or  his  &mily,  constituting  a  cause  of  action  that  would  not  pass  to 
the  assignee,  and  at  the  same  time  acts  of  damage  to  the  prop^j 
were  done  that  of  themselves  would  give  a  right  of  action  whidi  the 
assignee  would  take.  It  was  suggested  that  perhaps  the  cause  of 
action  could  be-  divided,  and  one  part  sued  upon  by  the  bankrupt 
and  the  other  by  the  assignee.  The  court  said  that  it  was  a  very 
difficult  question.  It  is  submitted  that  if  there  were  really  two 
wrongs,  which  however  in  ordinary  cases  would  fiJl  under  the 
operation  of  the  rules  requiring  consolidation,  this  is  one  of  the  cases 
where,  in  the  interest  of  justice,  consolidation  ought  not  to  take 
place.  The  two  should  stand  separate,  the  right  of  action  for  one 
passing  to  the  assignee  and  that  for  the  other  remaining  in  the  bank- 
rupt. This  seems  to  be  the  opinion  of  Mr.  Robson  in  his  work  od 
Bankruptcy.^  But  it  has  been  decided  that  the  cause  of  action  can- 
not be  thus  split  up  when  there  is  really  but  one  wrong  followed  by 
different  kinds  of  damage.' 

In  The  American  Union  Tel^raph  Co.  v.  Middleton  *  the  action, 
which  was  brought  in  New  York,  was  for  cutting  down,  carrying 
away  and  converting  tel^raph  poles  in  New  Jersey.  It  was  heW 
that,  since  the  poles  were  a  part  of  the  freehold  and  the  cutting  down 
and  carrying  away  were  parts  of  one  continuous  act  which  could  not 
be  separated,  the  only  action  that  would  lie  was  trespass  quart  rfou- 
8um  freffit,  and  that  this  must  be  brought  in  New  Jersey.  This  inv- 
plies  that  the  inability  to  sue  for  the  whole  in  the  jurisdiction  where 
the  suit  is  brought  is  not  a  sufficient  ground  for  an  exception  to  the 
rule  that  requires  consolidation. 

§  574.  When  Wrongs  may  be  Consolidated.  It  does  not  seem 
necessary  to  speak  at  length  of  all  the  cases  in  which  wrongs  may  be 
consolidated  at  the  option  of  the  complainant.  Two  or  three  instances 
may  be  mentioned.  The  right  of  possession  of  land  or  buildings 
extends  in  some  measure  to  things  or  even  persons  on  or  in  them.  It 
includes,  for  example,  the  right  to  have  one's  things  or  dependent 

» 12  a.  &  Fin.  700.  » Page  365. 

*  Hodgson  V,  Sidney,  35  L.  J.  Ex.  182;  S.  C,  L.  B.  1  £z.  313;  Moigsn  r. 
Steble,  41  L.  J.  Q.  B.  260;  B.  C,  L.  R.  7  Q.  B.  611. 

*  80  N.  Y.  408. 
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persons  there  and  their  inviolability  while  there.  Henoe  any  wrong- 
ful interference  with  such  persons  or  things  is  a  violation  of  the 
right  of  possession  of  the  land  or  buildings,  while  at  the  same  time 
it  may  be  a  violation  of  separate  rights  in  the  persons  or  things  them- 
selves sufficient  to  amount  to  a  wrong  independently  of  the  injury  to 
the  real  property.  In  such  a  case  the  two  wrongs  may  be  con- 
solidated, the  injury  to  the  person  or  thing  on  the  land  being  pleaded 
as  ^^  matter  of  aggravation  "  of  the  wrong  to  the  land,  as  in  the 
fitmiliar  instance  of  breaking  the  plaintiiT's  close  and  debauching  his 
daughter.^  Here  the  matter  of  aggravation,  though  a  distinct 
wrong,  comes  in  merely  as  a  constituent  and  subordinate  part  of  the 
main  wrong,  and  therefore  need  not  be  separately  answered.  If  the 
plea  justifies  the  main  wrong,  the  plaintiff  must  sever  the  subordinate 
one  by  a  new  assignment  if  he  wishes  to  rely  on  that  as  a  substantive 
ground  of  action.^  Where  however  the  justification  contained 
in  the  plea  could  not  possibly  apply  to  the  matter  of  aggravation,  as 
if  Uberum  imtmenium  were  pleaded  to  a  declaration  in  trespass  qvuire 
daugumfregit  which  contained  also  a  charge  of  debauching  the  plain- 
tiff's daughter,  it  should  seem  that  a  new  assignment  would  not  be 
needed. 

When,  as  in  burglary,  an  element  in  one  crime  is  an  intention  to 
conmiit  another,  and  both  are  actually  committed  in  the  course  of  the 
same  transaction,  they  may,  it  seems,  be  allied  in  one  count  as  one 
crime,  the  objection  on  the  score  of  duplicity  being  got  over  by 
r^arding  the  all^ation  of  the  second  as  a  special  way  of  alleging  the 
intent  in  the  first  The  jury  may  find  the  accused  guilty  of  either 
crime,  but  not  of  both ;  a  general  finding  of  guilty  is  of  the  principal 
crime  and  a  general  acquittal  is  an  acquittal  of  both.' 

3.  The  Overlapping  of  Remedies. 

§  575.  In  Civil  Cases.  In  civil  cases  the  overlapping  of  remedies 
presents  no  difficulty.  The  law  inquires  what  damage  a  man  has 
suffered,  and  permits  him  to  follow  up  any  or  all  of  the  wrongs  done 
him  until  he  has  got  what  it  considers  full  compensation.  Having 
got  this,  he  must  stop,  even  though  there  yet  remain  wrongs  legally 

1  Bennett «.  AUoott,  2  T.  B.  166 ;  Tullidge  v.  Wade,  8  Wik.  18. 

« Taylor  v.  Cole,  3  T.  R.  292 ;  Pratt  v.  Pratt,  17  L.  J.  Ex.  299 ;  8.  C,  2  Exch. 
413 ;  Bosh  v.  Parker,  1  Bing.  N.  C.  72 ;  Chittj  on  Pleading  680,  note  c 

*  Com.  V.  Tuck,  20  Pick.  856 ;  State  v.  Barns,  44  Conn.  149 ;  Com.  v.  Birdsall, 
69  Penn.  St  482 ;  S.  C,  8  Am.  Bep.  283. 
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distinct  on  which  no  suit  has  been  brought.  If  in  suing  for  one 
wrong  he  gets  satisfaction  also  for  another,  he  cannot  afterwards  sue 
on  the  latter.  Thus  many  acts  which  are  breaches  of  contracts  are 
also  torts ;  but  though  there  are  two  wrongs  there  can  be  but  one 
satisfaction. 

§  576.  In  Criminal  Cases.  In  criminal  prosecutions,  where  not 
compensation  but  punishment  is  sought,  the  principle  is  different  A 
criminal  is  not  to  be  twice  punished  or  twice  put  in  jeopardy  of  pun- 
ishment for  the  same  matter.  If  the  two  prosecutions  are  for  what 
is  strictly  the  same  wrong,  there  is  no  question  that  the  first  prose- 
cution is  a  bar  to  the  second.  But  the  rule,  not  twice  in  jeopaidj 
for  the  ^^  same  offense,^'  is  held  to  also  cover  cases  where  the  accused 
has  been  guilty  of  two  or  more  undoubtedly  distinct  crimes,  whidi  to 
some  extent  overlap  with  each  other.  The  same  group  of  criminal 
elements  is  often  capable  of  being  divided  up  into  a  number  of  dif- 
ferent crimes  accordingly  as  more  or  fewer  of  them  are  taken.  Thus 
if  from  the  group  of  elements  constituting  murder  the  element  called 
^'  malice  aforethought "  be  subtracted,  the  remaining  elements  may 
amount  to  manslaughter.  Take  away  the  element  of  the  death  of  the 
victim,  and  what  remains  may  be  still  enough  to  constitute  an 
assault  and  battery.^  Mr.  Bishop  has  given  a  diagram  which 
shows  how  successive  layers  of  elements,  so  to  speak,  may  be 
stripped  away  from  the  body  of  a  crime,  like  the  coats  of  an  onion, 
leaving  each  time  a  smaller  crime  that  was  included  in  the  greater.' 
Or  two  crimes  may  partly  overlap,  each  containing  some  elements 
uot  contained  in  the  other,  which  Mr.  Bishop  has  also  illustrated 
diagramatically.' 

The  difficulty  arises  from  this  overlapping  of  dififerent  crimes. 
Since,  however,  this  is  not  a  question  of  identity,  as  the  forcing 
remarks  are  intended  to  show,  and  is  of  no  importance  outside  of  its 
special  application  in  the  criminal  law,  it  does  not  seem  necessaiy  to 
discuss  it  any  further  here. 

IV.— THE  LOCALITY  OF  WRONOa 

§  577.  The  Question  Distinguished.  Many  of  the  cases  usually 
cited  on  the  question  of  the  locality  of  wrongs  really  fall  under  the 
principles  of  the  imputation  of  conduct   already  discussed^   and 

1 1  Bish.  Grim.  L.  {SCO.  *1  Bish.  Grim.  L.  {  1095. 

» 1  Bish.  Grim.  L.  { 1096.  ♦  Ch.  V,  Div.  II. 
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have  no  proper  bearing  here.  Thus  it  has  been  decided  that  if  a 
libel  is  printed  in  a  newspaper  published  in  Rhode  Island  but  circula- 
ting in  Massachusetts  an  action  will  lie  for  it  in  the  latter  State.^ 
But  the  newspaper  does  not  circulate  itself;  it  is  circulated  and 
intended  by  its  publishers  to  be  circulated  by  the  acts  of  persons, 
the  post  office  officials^  news  vendors,  etc.,  in  Massachusetts,  whose 
acts,  done  in  Massachusetts  and  amounting  to  publications  of  the 
libel  there,  may  be  imputed  to  the  publishers.  A  like  explanation 
may  be  given  of  the  often  cited  case  of  The  People  r.  Adams,^ 
where  fraudulent  documents  were  prepared  in  Ohio  and  sent  to  an. 
innocent  agent  to  be  used  by  him  in  New  York,  and  it  was  held 
that  the  crime  was  committed  in  New  York. 

§  578.  Ancient  Idmitations  on  the  Power  of  the  Jury.  The 
proper  question  as  to  where  a  wrong  must  be  considered  to  be  done 
when  the  various  events  that  enter  into  it  as  elements  happen  in 
different  places,  is  somewhat  involved  in  difficulties  arising  out  of 
certain  ancient  rules  as  to  the  province  of  the  jury.  In  ancient 
times  the  jury  was  not  a  body  of  triers  merely,  who  decided  the 
issue  on  evidence  adduced  by  the  parties,  but  they  were  called  to 
speak  from  their  own  personal  knowledge.^  The  juries  of  present- 
ment in  criminal  cases,  the  predecessors  of  our  grand  juries,  pre- 
sented for  trial  such  persons  as,  from  facts  of  which  they  had  per- 
sonal cognizance  or  from  the  common  report  of  the  neighborhood, 
they  believed  to  be  guilty  of  crimes ;  and  in  disputes  about  real  prop- 
erty the  juries  of  assize,  composed  of  other  tenants  of  land  in  the 
vicinity,  declared  what  they  knew,  perhaps  from  having  been  them- 
selves eye  witnesses  of  the  livery  of  seizin,  about  the  rights  in  the 
estate  in  question.  It  was  thus  necessary  that  the  jurors  should  be 
drawn  from  the  vicinage.  And  when  in  later  times  the  sphere  of 
action  of  the  jury  was  enlarged,  and  they  were  no  longer  required 
or  allowed  to  decide  from  their  own  knowledge  but  only  upon  the 
evidence,  the  rule  which  originated  in  a  very  different  state  of  things 
ranained,  as  so  often  happens,  sticking  in  the  law.  It  was  doubted 
whether  the  jury  could  inquire  about  anything  that  happened  out 
of  the  body  of  the  county,  even  in  a  purely  personal  transitory 
action.  It  was  questioned  in  an  action  on  a  bond  conditioned  that 
a  ship  should  go  to  Norway  and  return,  whether  the  jury  could  try. 
the  question  of  the  breach  of  the  condition,  because  Norway  was 

>  Com.  V.  Blanding,  3  Pick.  304. 

*  8  Denio  190,  610.  '  1  Stubbs  { 164. 
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out  of  the  kiDgdom.'  Acoordiogly  there  are  various  old  authorities 
to  the  effect  that  if  a  man  is  wousded  in  one  county  and  dies  in 
another,  the  killer  cannot  be  convicted  of  murder  in  either.*  That 
does  not  necessarily  imply  that  the  death  of  the  murdered  man  if 
!4tnctly  a  part  of  the  crime.  Whether  it  be  r^rded  as  an  elonent 
in  the  crime  itaelf,  as  it  probably  ought  to  be,*  or  as  a  ounsequeiwe 
of  it  which  is  a  condition  precedent  to  inflicting  the  punishment,  il 
is  at  all  events  something  that  must  be  proved ;  and  if  for  any  rea- 
Aon  whatever  the  jury  are  prevented  from  inquiring  into  it,  tber 
cannot  convict  the  prisoner.  These  old  authorities,  if  traced  bock 
to  their  start,  do  not  go  upon  any  theory  about  the  place  wbrac  tbe 
crime  ought  to  be  considered  to  be  committed,  but  on  purely  prDce»- 
Hual  grounds,  which  have  long  since  become  obsolete  and  do  not 
ooncem  us  here.  Nor  can  any  weight  on  the  question  of  loealitv 
be  allowed  to  more  recent  decisions  so  lar  as  they  merely  follow 
those  old  authorities.  The  theory  that  a  jury  cannot  inquire  about 
events  which  take  place  outside  of  the  county  is  now  entirely  ex- 
ploded, it  is  not  law  anywhere ;  and  whether  or  not  a  few  rules 
originally  based  upon  it  still  stick  in  the  law,  such  rules  can  throw 
no  light  upon  the  subject  of  the  locality  of  the  wrongs.  The  legal 
theory  upon  that  point  must  be  deduced  without  reference  to  them, 
and  then  if  they  are  found  to  be  inconsistent  with  it,  they  most  be 
regarded,  like  sundry  other  rules  in  our  Uw,  as  arbitrary  exceptions, 
oase^  of  survival,  capable  of  being  accounted  for  historically  but  not 
defended  on  systematic  grounds. 

§  579.  The  Place  of  the  Breach  of  Dut7.  In  a  crime  the  place 
of  the  breach  of  the  duty  must  necessarily  be  that  of  the  oonuoift' 
nion  of  the  crime.  In  civil  injuries,  as  will  appear  further  on,' 
either  the  place  of  the  breach  of  duty  or  that  of  the  violation  of 
tbe  right  may  be  the  locality  of  the  wrong.  The  first  question 
therefore  is:  Where  is  the  breach  of  duty  considered  to  take  place? 
It  seems  to  be  quite  settled  that  the  place  where  the  act  in  the  strict 
sense  is  done  is  not  as  such  the  place  of  the  wrong.  For  instance 
in  United  States  r.  Davis*  a  seaman  on  an  American  vessel  in  a 
foreign  port  fired  a  gun  from  the  ship  and  killed  a  man  on  board 
'>r  a  foreign  vessel  lying  alongside.  It  was  held  that  a  United 
Slates  court  had  no  jurisdiction,  because  the  crime  was  committed 
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'  Y.  B.  10  Hen.  VH,  32;  Y.  B.  11  Hen.  VII,  16. 

'  The  King  v.  Bnrdett,  4  B.  <&  Aid.  95 ;  Com. «.  Macloon,  101  Han.  1. 

■See ihepreoediug  note.  *See  {680.  ■  2  Samner  482. 
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on  a  foreign  vessel.^  On  the  other  hand  there  are  decisions  to  the 
effect  that  the  mere  ooeurrenoe  of  definitional  consequences  in  a  cer- 
tain place  is  not  enough  to  locate  the  breach  of  duty  there.  Where 
a  man  was  wounded  in  New  York  and  afterwards  died  of  the 
wound  in  New  Jersey,  the  court  of  the  latter  State  decided  that, 
in  the  absence  of  a  statute  conferring  the  power,  it  had  no  right  to 
try  the  offender,  no  crime  having  been  committed  in  New  Jersey.^ 
Also  in  England  a  statute  providing  that  when  a  person  was  wounded 
elsewhere  and  died  of  the  wound  in  England  the  killer  might  be 
tried  as  if  the  wound  had  been  given  where  the  death  occurred,  was 
held  not  to  apply  to  a  case  where  the  blow  was  struck  upon  an 
American  ship  on  the  high  seas.^  The  court  thought  that  the  in- 
tention was  merely  to  r^ulate  the  place  of  trial  for  crimes  that 
without  the  statute  would  still  have  been  justiciable  in  British  courts 
somewhere,  but  that  the  crime  in  question  was  not  an  offense 
against  the  laws  of  Great  Britain  at  all.  Mr.  Bishop  remarks  on 
this  case  that  the  crime  consisted  in  the  infliction  of  the  blow,  "the 
act  of  dying,  ^  which  is  performed  by  the  party  injured,  does  not 
enter  into  the  crime  in  any  manner ;  for  if  it  did,  the  English  court 
would  plainly  have  had  jurisdiction.''*  In  Grosvenor  v.  St.  Augus- 
tine,* which  Mr.  Bishop  cites,  it  was  held  that  if  a  blow  is  struck 
in  one  country  and  death  ensues  from  it  in  another,  the  place  of  the 
crime  is  where  the  blow  is  struck.  There  are  other  authorities  to 
the  same  effect.^  Mr.  Bishop  is  probably  wrong  in  saying  that  in 
case  of  murder  the  death  is  no  part  of  the  crime,"  since  the  death  is 
the  definitional  consequence  of  the  duty.  It  does  not  seem  to  be 
true  that  if  the  death  were  a  part  of  the  crime  the  court  in  B^ina 
v.  Lewis*  must  necessarily  have  had  jurisdiction ;  because  we  have 
just  seen  that  the  act  drido  sensUy  though  undoubtedly  a  part  of  the 
crime,  does  not  by  being  done  in  a  place  give  the  courts  of  that 
place  jurisdiction.     Perhaps  Mr.  Bishop  was  misled  by  his  erro- 

1  See  also  United  States  «.  Magill,  1  Wash.  C.  C.  463 ;  United  States  v.  Bladen, 
1  Cranch  C.  C.  548 ;  Com.  v.  Madoon,  101  Mass.  1. 
»  State  V.  Carter,  3  Dutch.  (27  N.  J.  L.)  499. 

*  Beg.  V.  Lewis,  Dea.  A  B.  C.  C.  182. 

*  Mr.  Bishop  labors  under  a  misconoeption  here.    Dying  u  not  an  act    See 

{78. 
» 1  Bbh.  Crim.  L.  J  83.  •  12  East  244. 

'  1  East  P.  C.  361 ;  1  Hale  P.  C.  426;  2  Whart.  Crim.  L.  i  1052,  note  h. 

*  United  States  v.  Magill,  note  1,  $iiqjra  ;  cases  on  p.  600,  note  2. 

*  Note  3,  9upra. 
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neous  view  of  the  deatli  as  an  act,  whidi  then,  being  an  act  of 
another  person  than  the  killer,  could  hardly  be  reckoned  a  part  of 
the  crime. 

The  cases  above  cited  taken  in  connection  show,  if  they  are  good 
law,  that  the  place  of  the  breach  of  duty  depends  upon  the  place  of 
something  which  fells,  or  may  &U,  between  the  act  sfrwAt  tenm  on 
the  one  band  and  the  definitional  consequences  as  such  on  the  other. 
There  is  however  nothing  between  them  that  con  be  fixed  npon  for 
this  purpose  except  the  act  ItUori  sensu.  They  mupt  therefore  be 
taken  as  deciding  that  Uie  place  of  a  breach  of  duty  is  where  the  act 
in  the  wider  sense  is  done,  that  is,  where  those  consequences  of  the 
act  in  the  strict  sense  happen  which  are  included  in  the  "act"  id 
the  wide  sense — or  where  the  act  ought  to  have  been  done,  if  the 
wrongful  conduct  is  an  omission.  Mr.  Bishop  adopte  this  view  and 
commends  it  as  clear  and  simple.'  Dr.  Wharton  says  that  if  a 
forged  or  libellous  writing  is  mailed  in  one  place  to  be  published  in 
another  or  an  explosive  package  expressed  from  one  place  to  be 
opened  in  another,  the  place  of  consummation  is  the  petmliar  seat  of 
the  crime,  though  a  concurrent  jurisdiction  exists  in  the  place  of 
forwarding  or  mailing.*  In  the  place  of  consummation  acts  are 
done  by  others  which  can  be  imputed  to  the  sender ;  but  the  sender 
himself  does  axis  also  and  hence  commits  a  crime  in  person  at  the 
place  of  sending.  It  is  worth  while  to  compue  such  a  case  as  Dr. 
Wharton  putB  with  United  States  c.  Davis.*  In  that  case  the  de- 
fendant by  firing  a  gun  in  one  jurisdiction  set  in  motion  a  bullet 
which  flew  into  another  jurisdiction  and  there  killed  a  man,  yet  he 
was  held  to  have  done  no  cnminal  act  in  the  place  where  he  di»- 
chai^ed  the  gun.  What  is  the  difference  between  throwing  a  bullet 
from  a  gun  and  forwarding  a  letter  or  pack^^?  Why  is  the  latter 
a  cnminal  act  in  the  place  from  which  the  thing  starts,  and  the 
former  not  ?  Supposing  that  the  opinions  given  in  both  cases  are 
correct,  they  must  be  reconciled  by  some  snch  reasoning  as  the  fitl- 
lowing.  In  the  former  the  "act  of  killing"  was  the  "act"  foibid- 
deii,  or  the  "  act  of  shooting  "  a  person  ;  the  "  act  of  firing  a  gun  " 
\\-M  innocent,  and  the  latter  was  all  that  was  done  within  the  juris- 
iliction  of  the  United  States.  In  the  case  of  the  Irtter  or  exploffive 
package,  however,  as  soon  as  it  was  depouted  in  the  post  office  or 
delivaed  to  the  express  company  it  came  into  the  hands  of  other 

'  1  Bbh.  Oim.  L.  }]  80,  82,  83 ;  Bishop,  Criminal  Procedure,  J  69. 

■1  Whart. Crim.  L.  j  210,  w.  'Seep.  600,  note 6. 
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persons,  who  had  to  do  acts  about  it,  and  therefore  the  ^^  act "  of  the 
sender  himself  could  not  be  regarded  as  extending  beyond  the  de- 
livery. There  was  no  "  ac5t  of  libeling  "  or  of  defrauding  or  wound- 
ing by  the  explosion  done  by  him  in  person.  The  ^'  act  of  sending  " 
was  the  largest  *'  act  '^  that  could  be  ascribed  to  him,  so  that  if  he 
was  to  be  held  liable  for  any  personally  committed  crime  at  all,  it 
must  be  located  where  this  act  was  done.  If  the  wounded  man  in 
United  States  v.  Davis  could  have  brought  a  civil  suit  before  his 
death  for  the  injury  done  him,  the  form  of  action  would  have  been 
trespass  for  damage  which  was  the  direct  consequence  of  the  defend- 
ant's ^^  act  of  shooting ''  him — i.  6.,  damage  following  inunediately 
upon  the  "act"  latiori  sensu;^ — ^but  in  Dr.  Wharton's  cases  the 
damage  done  would  be,  in  relation  to  the  personal  act  of  the  wrong- 
doer and  apart  from  any  imputation  to  him  of  the  acts  of  others, 
indirect.  A  similar  comparison  may  be  made  between  United 
States  r.  Davis  and  Grosvenor  v.  St,  Augustine,*  the  "act  of  striking" 
being  the  wrongful  "  act "  in  the  latter  case.  There  are  two  cases 
that  at  first  sight  appear  to  be  in  conflict  with  the  principle  that  the 
place  of  the  "act"  lajUori  aensu  and  not  that  of  the  definitional  conse- 
quences as.  such  is  the  place  of  a  crime,  that  it  may  be  worth  while 
to  examine  briefly.  In  Commonwealth  v,  Macloon'  a  statute  of 
Massachusetts  provided  that  if  homicide  was  committed  by  an 
act  done  outside  of  the  State  and  the  wounded  person  died  within 
the  State  the  killer  might  be  prosecuted  in  the  courts  of  the  State. 
The  defendants,  one  a  British  subject  and  two  citizens  of  Maine, 
were  indicted  in  Massachusetts  for  manslaughter  by  abuse  of  a  sea- 
man on  a  British  ship  on  the  high  seas,  from  the  effects  of  which 
abuse  he  died  in  that  State.  This,  it  will  be  seen,  is  like  the  En- 
glish case  of  R^na  r.  Lewis.^  But  the  court  decided  that  the 
indictment  could  be  sustained.  The  decision  was  partly  on  the 
authority  of  Tyler  v.  The  People,*  the  other  of  the  two  cases  just 
above  mentioned,  where  the  same  point  was  decided  in  the  same 
manner.  There  seems  to  me,  however,  to  be  this  difierence  between 
the  English  and  the  American  cases.  The  authority  of  the  British 
government  extends  to  many  places  outside  of  England,  and  some 
of  its  courts  have  frequently  to  try  men  for  crimes  done  in  such 
places.  Therefore  it  is  quite  competent  for  that  government,  if  it 
sees  fit,  to  change  the  place  of  trial ;  and  the  court  naturally  under- 

1  See  2  407.  *Seep.  (K)l,  noteB.  nOlMaas.  1. 

*  See  p.  601,  note  3.  •  8  Mich.  320. 
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stood  the  statute  to  have  been  made  with  that  intention,  and  not 
with  the  intention  of  assuming  jurisdiction  of  a  new  class  of  cases. 
But  a  State  of  the  Union  lias  little  or  no  authority  outside  of  its 
own  borders.     Crimes  committed  in  outlying  places  are  punished 
by  the  national   government.     Therefore  the   Massachusetts  and 
Michigan  courts  took  the  statutes  to  mean  that  the  States  intended 
not  simply  to  change  the  place  of  trial  for  offenses  which  without 
the  statute  would  still  have  been  justiciable  in  their  courts,  which 
construction  would  have  made  the  statutes  nugatory,  but  to  confer 
upon  the  courts  authority  to  try  cases  which  otherwise  they  could 
not  have  meddled  with.     The  chief  discussion  therefore  was  upon 
the  question  whether  the  State  could  do  this.     Therefore  these  too 
cases  are  not  inconsistent  with  the  principle  that  crimes  are  con- 
sidered as  committed  where  the  act  in  the  wide  sense  is  done.    The 
statutes  had  introduced  a  special  exception  to  that  rule.     Common- 
wealth 17.  Uprichard,*  which  was  cited  with  approval  in  Common- 
wealth V.  Macloon,  shows  that  where  there  is  no  statute  to  the 
contrary  that  principle  prevails  in  Massachusetts. 

§580.  The  Violation  of  Bight  aa  Determining  the  Iiocation  of  a 
Wrong.  There  is  some  authority  for  the  proposition  that  in  civil 
injuries,  where  a  violation  of  right  constitutes  a  distinct  element  in 
the  wrong,  the  wrong  may  be  considered  as  committed  at  the  place 
either  of  the  breach  of  duty  or  of  the  violation  of  right.  Thus  in 
Thompson  v.  Croker'  the  defendant  built  a  dam  in  Bristol  Coimtv 
and  set  back  water  on  to  the  plaintiff's  mill  in  Plymouth  County.  It 
was  held  that  an  action  for  this  wrong  might  be  brought  in  the 
letter  county.  Barden  v,  Croker^  was  another  suit  about  the  same 
dam,  which  prevented  the  fish  from  running  up  to  the  plaintiff's 
fishery  in  Plymouth  County.  The  court  held,  following  Thompson 
V.  Croker,  that  the  plaintiff  could  sue  in  Plymouth  County,  but  said 
that  he  might  have  sued  in  Bristol  County.  It  has  been  suggested 
that  the  same  principle  would  apply  between  two  States.^  Indeed  in 
Commonwealth  v.  Macloon  ^  it  is  laid  down  broadly  that  any  one 
who  makes  a  nuisance  in  a  stream  is  liable  civilly  and  criminally  in 
any  State  or  county  where  it  injures  another.  However  the  United 
States  Circuit  Court  for  the  District  of  Connecticut  doubted  whether 

'3  Gray  434.  «  9  Pick.  69. 

'  10  Pick.  388. 

« Stillman  «.  White  Bock  Mfg.  Ck>.  3  Wood.  A  M.  588. 

^Seep.  603,  notes. 
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it  could  grant  an  injunction  against  a  nuisance  caused  in  that  district 
by  smoke  and  smells  from  a  factory  in  New  York.^ 

§  581.  The  Difficulty  of  Defining  the  Act.  If  the  place  of  the 
act  in  the  wider  sense  be  taken  as  that  of  the  breach  of  duty,  a  defi- 
nition of  such  an  act  becomes  necessary.  Rules  must  be  laid  down 
for  determining  what  consequences  of  the  act  in  the  strict  sense  are 
and  what  are  not  included  in  the  act  in  the  wider  sense.  The  want 
of  such  rules  and  of  any  general  theories  on  the  subject,  and  indeed 
of  any  perception  by  the  courts  of  the  exact  nature  of  the  question 
before  them,  seems  to  me  to  be  the  cause  of  much  of  the  confusion 
that  prevails  upon  the  subject  of  the  locality  of  acts. 

This  is  one  of  the  two  cases  mentioned  in  the  chapter  on  Acts  and 
Omissions '  where,  as  our  law  now  stands,  the  conception  of  an  act 
latiori  aensu  becomes  of  l^al  importance.  I  have  already  shown  ^ 
that  the  distinction  between  consequences  which  do  and  those  which 
do  not  enter  into  the  act  in  the  wide  sense  is  the  same  as,  or  is  the 
essential  element  in,  that  between  direct  and  indirect  damage,  which 
under  the  old  system  of  pleading  determined  whether  the  form  of 
action  should  be  trespass  or  case.  But  in  this  view  of  the  matter  the 
rule  for  locating  breaches  of  duty  above  explained  certainly  cannot 
be  said  to  have  the  merit  of  simplicity  and  ease  in  application  which 
Mr.  Bishop  claims  for  it.  The  distinction  between  direct  and  indi- 
rect damage  is  well  known  to  be  one  of  the  most  perplexing  and 
difficult  to  express  in  fixed  rules  that  can  be  found  in  the  whole  law. 
I  do  not  assert  that  it  cannot  be  reduced  to  rule.  On  the  contrary 
I  believe  that,  if  it  were  necessary  to  do  so,  rules  could  be  stated  that 
would  cover  the  whole  ground  definitely.  But  they  would  be  very 
complicated,  full  of  fine  distinctions  and  hard  to  apply  in  practice. 
It  is  therefore  eminently  desirable  that  this  most  perplexing  and 
difficult  distinction  should  be  got  rid  of  altc^ther.  It  has  already 
been  shown  how,  now  that  the  old  forms  of  action  are  obsolete,  this 
can  be  done  in  the  only  other  place  where  it  occurs,  i.  6.,  in  connection 
with  trespasses.^  The  present  rule  of  the  unwritten  law  is  felt  to  be 
unsatisfactory,  as  is  shown  by  the  statutes  that  have  nearly  every- 
where been  passed  changing  it  to  a  greater  or  less  extent.  It  would 
not  be  hard  to  settle  the  whole  subject  on  a  satisfactory  basis  by 
l^islation.    Instead  therefore  of  attempting  any  definition  of  the 

^  Keyser  v.  Coe,  37  Conn.  597  ;  S.  C,  9  Blatch.  32.    See  however  Ruckman  r. 
Green,  16  N.  Y.  Sup.  a.  225. 
'See  {86.  «See2  407.  « See  {{ 410, 411. 
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consequences  which  are  r^arded  as  included  in  the  act  bHon 
sensu,  I  venture  to  suggest  the  following  as  rules  proper  to  be 
adopted^  by  doing  which  such  a  definition  would  become  needless. 

A  wrong  may  be  considered  as  committed  in  any  one  of  the 
following  places : — 

(1.)  Where  any  act  (strido  aenm)  is  done  which  enters  as  an  ele- 
ment into  the  wrong,  or  where  any  act  (drido  seum)  ought  to  have 
been  done  whose  omission  is  such  an  element;^ 

(2.)  When  any  consequence  of  such  act  or  omission  occurs  which, 
or  the  absence  of  which,  is.  a  definitional  consequence  of  the  dot? 
broken ;  provided : 

(a)  That  such  act  or  omission  would  have  been  wrongful  if 
followed  by  such  consequence  in  the  place  where  it  was  done, 

(6)  Or  that  such  consequence  was  intended  by  the  doer  to  follow 
or  he  wilfully  allowed  it  to  follow  in  any  place  where  m  con- 
nection with  the  conduct  it  would  constitute  a  breach  of  duty  ; 

(3.)  Where  any  violation  takes  place  of  a  right  that  corresponds  to 
the  duty  broken,  which  violation  is  an  element  in  the  wrong. 

1  Lewis  Draft  Gbde,  i  422. 


CHAPTER    XVL— THE    ARRANGEMENT   AND    CODI- 

FICATION  OF  THE  LAW. 

I.-GENERAL  PRINCIPLES  OF  ARRANGEMENT. 

§  582.  The  End  Sought  in  an  Arrangement.  In  making  an 
arrangement  of  the  whole  body  of  the  law  the  first  and  most  im- 
portant principle  to  be  borne  in  mind  is  that  the  end  in  view  is  a 
purely  practical  one.  It  is  not  symmetry^  degaintia  or  logical  order 
for  its  own  sake,  or  for  the  sake  of  the  intellectual  or  sesthetic  grat- 
ification to  be  derived  from  the  contemplation  of  a  code  having  such 
qualities^  that  would  make  it  wise  to  enter  upon  the  vast  labor  of 
codification  and  submit  to  the  great,  though  temporary,  inconven- 
ience and  increase  of  costly  litigation  that  would  result  from  the 
dislocation  of  established  associations,  the  introduction  of  new  tech- 
nical terms,  the  fidlures  to  always  express  the  intended  meaning  in 
unambiguous  language,  and  the  inevitable  blunders,  omissions  and 
misconceptions  which,  even  though  the  work  of  codification  were 
entrusted  to  the  best  men  obtainable,  must  attend  the  work  of  re- 
carting  into  a  better  form  the  immense  mass  of  ahapeless  and  crude 
material  found  in  our  law.  What  is  wanted  is  to  get  rid  of  a  cer- 
tain amount  of  antiquated  material,  mostly  feudal,  and  the  shells  of 
obsolete  theories  that  still  stick  in  the  law,  to  develop  and  further 
apply  some  sound  and  valuable  princdples  already  admitted  into  the 
law  but  not  yet  carried  out  and  applied  as  fully  and  logically  as  they 
advantageously  might  be,  and  to  so  arrange  the  whole  as  to  make 
it  aseasy  as  possible  for  persons  who  have  occasion  to  do  so  to  find 
out  what  the  law  is  upon  any  given  point.  These  are  the  only  ends 
which  it  is  of  great  importance  to  seek.  Whatever  arrangement  best 
promotes  these  ends  is  the  best,  whether  it  is  ^'  philosophical "  or 
not.  To  prefer  any  other  to  it  on  any  grounds  of  a  priori  theory 
is  to  play  the  doctrinaire  or  pedant.  On  the  other  hand  the  advan- 
tages of  an  arrangement  of  the  whole  law  urisely  adapted  to  such  ends 
could  hardly  be  overestimated.  The  courts  would  have  as  guides  in 
their  judicial  legislation  clear  and  well  worked  out  principles  to 
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follow,  and  conflicting  decisions  would  thus  become  fewer.  The 
l^islature,  when  a  necessity  arose  for  its  interference  to  change  the 
law,  would  find  it  easier  to  do  so  wisely  and  without  producing  no- 
looked  for  and  harmful  incidental  effects.  And  lastly,  the  law  being 
easier  to  understand,  fewer  cases,  after  the  first  temporary  increase, 
would  be  brought  into  the  courts  at  all. 

§  583.  The  Necessity  for  a  Philosophical  Arrangement.  At 
the  same  time  in  order  to  the  attainment  of  the  above-mentioned 
ends  an  arrangement  of  the  law  must  have  to  a  very  large — ^to  t 
predominant — extent  those  characteristics  which  are  somewhat 
vaguely  connoted  by  the  word  "  philosophical."  The  same  is  troe 
of  the  form  of  the  law  which  is  true  of  its  substance.  Its  end  is 
practical  justice ;  and  strong  and  clear  considerations  of  justice  are  at 
times  allowed  to  cut  directly  athwart  the  lines  of  the  most  unques- 
tioned l^al  principles.  Rules  founded  upon  practical  justice  are 
admitted  to  some  extent  whether  they  can  be  reconciled  with  pre- 
existing legal  principles  or  not ;  and  theories  and  rules  acknowledged 
to  be  abstractly  good  are  rejected  because  they  cannot  in  practice  be 
applied  so  as  to  do  justice. 

On  the  other  hand  hardly  any  one  denies  that  more  practical 
justice  is  got  in  the  long  run  by  having  fixed  general  principles  and 
adhering  to  them  even  at  the  cost  of  dealing  hardly  with  individoals 
now  and  then.  The  result  is  a  sort  of  compromise  between  general 
principles  and  the  exigencies  of  special  classes  of  cases. 

So  in  the  matter  of  arrangement.  It  is  utterly  impossible  for  any 
man  to  master  any  considerable  part  of  the  huge  bulk  of  the  law 
without  the  aid  of  some  system  of  arrangement.  Therefore  that  it 
may  be  understood  and  made  readily  available  the  whole  body  of 
the  law  needs  to  be  arranged  upon  some  consistent  and  comprehen- 
sive plan.  Nor  can  any  artificial  or  arbitrary  system  that  amounte 
to  merely  an  elaborate  scheme  of  mnemonics  answer  the  purpose.  The 
arrangement  must  be  logical.  It  must  conform  to  the  order  in 
which  the  mind  naturally  works  in  trying  to  hold  in  its  grasp  and 
arrange  a  complicated  mass  of  details.  It  must  seek  out  and  sc- 
curately  define  general  principles,  and  arrive  at  order  and  deamesB 
in  the  whole  system  by  a  logical  development  of  these  into  special 
rules  for  particular  cases.  It  must  follow  the  principles  of  classifi- 
cation of  other  sciences,  seizing  upon  the  really  most  important 
differences  as  the  bases  of  its  chief  divisions,  discarding  useless  dis- 
tinctions and  looking  behind  superficial  resemblances  and  analogies, 
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arranging  each  species  under  its  proper  genus  and  exhibiting  each 
principle  in  all  its  completeness  and  symmetry,  not  confusing  what 
belongs  to  a  general  rule  with  the  peculiar  products  of  its  applica- 
tion to  a  limited  class  of  cases.  All  of  the  various  arrangements  of 
our  law  which  have  obtained  any  considerable  amount  of  recognition 
are  defective  in  some  of  the  foregoing  respects.  Blackstone,  for 
example,  treats  of  contracts  under  the  head  of  titles  to  personal  prop- 
erty, and  of  torta  chiefly  in  connection  with  the  forms  of  action, 
where  also  he  puts  what  little  he  has  to  say  about  equitable  rights. 
I  have  seen  in  some  compendium  of  the  law,  though  I  cannot  at 
present  remember  where,  the  whole  subject  of  the  settlement  of 
paupers  discussed  in  a  subdivision  of  the  head  of  implied  contracts, 
because  the  form  of  action  in  which  one  township  or  county  recovered 
of  another  the  amount  of  expenses  incurred  by  it  in  supporting  the 
other's  paupers  was  iruldniaiua  aasunqmt.  In  fact  the  title  contract 
in  our  law  has  swallowed  up  nearly  the  whole  of  the  law  relating 
to  juristic  acts  and  to  obligations,  two  departments  of  law  which  are 
distinct  from  each  other  and  each  of  which,  though  the  former  in- 
cludes the  law  of  contracts  considered  as  juristic  acts  and  the  latter 
the  law  of  those  obligations  which  are  created  by  such  acts,  comprises 
much  that  only  relates  to  contracts  in  common  with  other  matters 
and  much  that  does  not  touch  them  at  all.  In  the  pre&ce  to  Philli- 
more's  Private  Law  among  the  Romans  the  learned  author,  com- 
menting with  some  asperity  on  the  confused  state  of  our  law,  say.s  : 
''At  present,  if  a  principle  shows  itself  in  our  courts,  it  is  like  aca<^k 
in  a  rough  sea,  sometimes  one  part  appears,  sometimes  another,  never 
the  whole.  It  is  seen  pitifully  and  imperfectly,  instead  of  furnishing 
a  sure  standard  and  fixed  rule  by  which  all  doubts  may  be  brought 
to  trial'  and  against  which  all  errors  may  be  dashed  to  pieces.  It 
has  been  a  consequence  of  such  a  distempered  state  of  things,  that 
as  the  carefully  cultivated  ignorance  of  our  judges  prevented  them 
from  forming  a  reasoned  opinion  on  any  great  principle  of  jurispni- 
dence,  they  have  laid  hold  of  some  cant  phrase  as  the  basis  of  the 
conclusion  at  which  they  have  arrived.  Such  as,  *  Money  has  no 
earmark,'  *  Equity  must  follow  the  law,'  '  Christianity  is  part  of  the 
common  law,'  '  The  law  abhors  a  perpetuity,'  and  the  like.'^ 

§584.  Further  Advantages  of  a  Philosophioal  Arrangement. 
In  a  logical  arrangement  if  two  principles  were  found   in  some  of 
their  applications  to  conflict  and  it  became  necessary  to  draw  an  arbi- 
trary line  between  the  areas  within  which  each  should  be  permitted  to 
39 
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operate,  or  if  a  perfectly  l^itimate  deduction  from  reoc^ized  prin- 
ciples had  to  now  and  then  be  rejected  and  some  other  rule  put  in  its 
place  because  it  led  to  practical  injustice,  or  if  even  in  deference  to 
established  habits  of  thought  slight  deviations  from  the  general  plan 
of  the  arrangement  should  here  and  there  be  thought  best,  these 
things  would  not  cause  confusion.  Their  true  character  and  relation 
to  the  rest  of  the  law  would  be  easily  discerned,  and  they  would  not 
be  likely  to  start  growths  of  judicial  l^islation  in  wrong  direc- 
tions. The  arbitrary  element  owing  its  introduction  to  considerations 
of  practical  justice  overriding  logical  rules,  which  sort  of  elements 
every  system  of  law  must  contain  to  some  extent,  would  be 
readily  distinguished  and  kept  apart  from  the  logical  element.  A 
logical  and  philosophical  arrangement,  moreover,  is  the  only  one  that 
can  be  expected  to  give  lasting  satisfaction  and  therefore  to  be  per- 
manent. Since  it  would  be  the  expression  and  product  of  the  natural 
tendency  of  the  human  mind  in  its  working,  this  tendency  may  be 
compared  to  a  constant  force  working  in  one  direction  in  the  midst 
of  discordant  forces  which  neutralize  each  other.  If  a  great  number 
of  sDiall  spheres  of  various  substances  with  different  specific  gravi- 
ties are  put  into  a  box  and  gently  shaken,  the  force  of  the  shaking 
will  in  the  long  run  act  as  much  in  one  direction  as  another,  but 
the  constant  force  of  gravity  drawing  steadily  downwards  will  at 
length  arrange  the  substancas  in  layers  according  to  their  specific 
gravities.  Any  other  arrangement  of  them  will  be  broken  up  and 
destroyed  by  the  agitation.  Analogous  to  this  will  be  the  effect  of 
continued  study  and  discussion  on  the  law.  If  anything  is  put  in 
the  wrong  place,  it  will  he  continually  struck  against  by  some  one 
following  a  logical  direction.  And  if  a  false  arrangement  is  authorita- 
tively embodied  in  a  code,  still  the  private  treatises  and  digests  whidi 
no  code  will  ever  entirely  supersede,  will  be  constantly  departing 
from  it  and  will  tend  to  keep  the  law  unsettled,  till  finally  the  time 
will  be  sure  to  come  when  the  work  will  have  to  be  torn  up  and 
done  over  again.  Attempts  at  codification  therefore  are  to  be  depre- 
ciated until  such  time  as  a  plan  of  arrangement  can  be  laid  out  based 
not  upon  mere  traditional  or  empirical  divisions  and  groupings  ex- 
pressed in  loose  popular  language,  but  upon  a  thorough  and  compre- 
hensive analysis  of  all  legal  ideas  on  which  a  truly  philosophical 
svnthesis  can  be  raised  and  an  exact  and  scientific  nomenclature  be 
elaborated  for  its  expression.  It  would  be  desirable  that  a  great  deal 
of  this  work  should  have  already  been  done  by  private  hands  and 
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have  become  generally  familiar  to  the  legal  profession  before  the 
immediate  task  of  codification  was  b^un,  since  this  would  insure 
more  intelligent  criticism  and  suggestion  from  outside  to  the  oodifiers 
as  the  work  went  on.  But  this  would  be  a  matter  of  years,  perhaps 
of  a  generation  or  two,  and  in  the  meantime  the  need  for  codification 
is  urgent. 

And  this  leads  to  another  important  consideration,  namely  the 
desirability  of  some  settled  and  generally  accepted  scheme  of  arrange- 
ment of  the  law,  whether  we  are  to  have  a  code  or  not.  At  present 
every  writer  upon  law — ^the  present  writer  included — ^arranges  his 
lucubrations  in  such  order  as  seems  good  to  himself.  This  greatly 
detracts  from  the  usefulness  of  legal  treatises,  and  especially  of  the 
digests  upon  which  lawyers  are  more  and  more  being  obliged  to 
depend.  Each  different  digest  has  to  be  learned  separately  at  a  con- 
siderable expense  of  time  and  labor.  In  consulting  a  digest  with 
which  one  is  not  very  familiar  it  is  often  a  very  hard  matter  to  find 
out  under  which  of  the  arbitrarily  selected  titles  the  cases  upon  any 
given  point  would  be  found.  But  this  is  not  the  worst.  The  digests 
often  have  no  logical  or  consistent  order  with  which  one  can  famil- 
iarize himself.  Sometimes  the  maker  of  the  digest  is  incapable  of 
working  out  such  an  order  of  arrangement  and,  finding  none  ready 
made  to  his  hand,  cannot  do  anything,  if  he  would,  but  fall  back 
upon  '^cant  phrases,'^  superficial  resemblances  and  mere  empirical 
and  historically  accidental  connections  for  his  heads.  And  even  a 
digest-maker  who  had  a  complete  and  philosophical  arrangement  in  his 
mind  would,  I  should  suppose,  be  afraid  to  follow  it  for  fear  of  its  not 
being  understood  by  his  readers.  He  could  not  explain  at  all,  or  at 
most  could  only  give  a  mere  outline  of  an  explanation,  while  to 
properly  set  forth  such  a  scheme  to  those  who  are  not  already 
acquainted  with  it  would  need  a  long  and  detailed  statement.  Hence 
he  too  would  be  forced  back  upon  an  arrangement  not  essentially 
different  from  such  a  one  as  would  result  ft'om  the  lack  of  clear  ideas. 
Now  such  an  arrangement  does  well  enough  for  Avhat  may  be  called 
the  common  run  of  legal  questions.  Many  subdivisions  of  our  law 
have  been  well  and  thoroughly  worked  out  within  themselves,  such 
as  the  subject  of  the  consideration  of  contracts,  although  their  place 
in  the  general  scheme  of  the  law  may  not  have  been  clearly  deter- 
mined ;  so  that  if  the  question  plainly  falls  within  one  of  these  sub- 
divisions, there  is  no  difficulty  with  the  digests  now  in  use  in  finding 
the  decisions  that  bear  upon  it.     In  other  departments  purely  prac- 
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tical  and  artificial  arrangements  have  been  carried  out  to  sach 
perfection  that,  like  the  Linnaean  classification  of  plants,  they  (umish 
in  practice  as  ready  and  convenient  a  means  of  getting  at  the 
authorities  upon  any  point  covered  by  them  as  a  more  natural  and 
philosophical  system  would.  But  let  any  unusual  kind  of  ques- 
tion arise,  and  the  inquirer  finds  himself  quite  at  sea.  Then  it  is  that 
the  deplorable  lack  of  any  generally  recognized  arrangem^it  in  our 
law  shows  itself  with  all  its  mischievous  consequences.  It  is  almost 
impossible  to  make  sure  that  one's  search  for  authorities  has  been 
exhaustive  or  has  even  resulted  in  finding  all  of  the  truly  important 
precedents,  and  there  is  oflen  from  this  same  cause  a  difficulty  much 
exceeding  the  necessary  difficulties  of  the  subject,  in  knowing  even 
what  general  principles  the  case  &\\s  under.  I  do  not  speak  only  of 
the  difficulties  of  incompetent  counsel — ^though  since  a  large  part  of 
the  law  business  of  the  community  will  always  be  done  by  such, 
there  is  every  reason  for  seeking  to  make  the  way  of  the  law  so 
plain  whenever  possible  that  no  wayfisirer  need  err  in  it.  But 
witness  the  flounderings  of  learned  judges  in  such  cases  as  Lamb  r. 
Walker,^  Smith  t7.  London  and  So.  West.  Ry.  Co.,*  Hill  v,  Tupper,* 
Nuttall  V,  Braoewell,*  or  Whaley  v.  Laing.'  Such  cases  resemble 
what  are  called  in  the  physical  sciences  ^^  residual  phenomena,"  the 
successful  explanation  of  which  is  the  crux  of  a  scientific  hypothesis. 
The  finding  of  a  natural  and  appropriate  place  for  these  cases  is  the 
crtix  of  a  legal  arrangement;  and  nothing  can  serve  as  a  sure  guide 
in  the  attempt  to  find  out  the  law  in  r^ard  to  one  of  them  but 
a  systematic  and  comprehensive  arrangement  of  the  whole  law,  known 
alike  to  and  followed  by  the  maker  and  user  of  the  digest  or  other 
book  to  which  recourse  is  had.  But  an  arrangement  of  the  law 
based  on  adequate  analysis,  containing  a  systematic  and  logical  ex- 
hibition of  l^al  principles  and  the  rules  drawn  from  them, 
embodied  and  authoritatively  set  forth  in  a  code,  understood  by  all 
lawyers  and  followed  by  digesters  and  text-writers,  would  remove 
much  of  this  difficulty  out  of  the  way ;  and  no  other  arrangement 
could  become  generally  accepted.  For  the  above  reasons  I  should 
be  inclined  on  purely  practical  grounds  to  go  a  great  way  in  depart- 
ing  from  the  arrangements  or  partial  arrangements  of  the  law  now 
generally  used,  and  to  allow  to  any  objections  of  novelty  and  strange- 
ness and    temporary  inconvenience   that   can   and  will   be   urged 

iSee2569.  'See  {535.  'See  {378. 
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against  any  philosophical  arrangement  very  little  weight.  I  do  not 
say  that  these  considerations  should  be  entirely  disr^arded.  There 
may  be  errors  and  false  classifications  which  have  struck  such  deep 
root  in  our  law  that  it  would  be  better  not  to  attempt  to  tear  them 
up.  For  example,  the  adjectives  "real"  and  "personal"  have 
acquired  among  us  in  their  legA  use  meanings  which  are  widely 
divergent  from  their  original  and  proper  ones,  and  which  in  many 
of  their  applications — as  for  instance  when  we  speak  of  "  things 
real "  and  "  things  personal " — may  be  properly  characterized  as  un- 
philosophical  and  even  absurd.  This  is  well  known  to  have  origi- 
nated in  a  mere  blunder  of  the  early  lawyers;  the  distinction 
denoted  by  the  words  as  we  employ  them  has  been  pushed  altogether 
too  far  and  ought  to  a  large  extent  to  be  got  rid  of  in  a  code ;  the 
existence  of  the  wrong  meanings  stands  in  the  way  of  our  using  them 
to  express  the  distinctions  for  which  they  should  properly  be  made 
available  and  for  which  we  have  no  fit  terms;  and  the  discordance 
thus  produced  between  the  terminology  of  our  law  and  that  of  the 
civil  law,  where  the  words  retain  their  proper  significations,  is  on 
many  accounts  much  to  be  regretted. 

If  they  were  words  known  and  used  only  among  lawyers,  like 
ceatuy  que  trust  or  bailment,  I  should  have  no  hesitation  about 
recommending  a  return  to  their  proper  use.  But  they  have  passed 
so  largely  into  popular  language,  and  if  their  legal  signification  were 
changed  would  be  so  sure  for  a  long  time  to  continue  to  be  wrongly 
used  by  unlearned  men  in  wills,  agreements  and  other  documents 
that  would  come  before  the  courts,  that  it  might  not  be  wise  to  at- 
tempt to  make  the  change. 

§  585.  Impossibility  of  a  Purely  Logical  Arrangement.  As  has 
been  already  shown  ^  the  sharp  lines  of  distinction  which  we  are 
obliged  to  draw  for  purposes  of  classification  generally  do  not  cor- 
respond to  any-  equally  sharp  demarkations  in  the  subject-matter. 
The  situations  of  fact  which  call  for  the  application  of  the  various 
legal  principles  shade  ofi^  into  each  other  indistinguishably.  Around 
each  group  of  cases  which  fall  clearly  within  any  given  principle  lies 
a  penumbra  of  equivocal  ones  where  the  principle  overlaps  with 
some  other.  Through  these  regions  of  overlapping  division  lines 
have  to  be  drawn  arbitrarily  or  with  no  guide  but  considerations  of 
convenience.  Hence  even  when  we  attempt  to  construct  a  scheme  of 
arrangement  as  nearly  as  possible  on  logical  principles,  we  shall  find 

>Seei60. 
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many  caaes,  and  those  too  of  importance,  where  between  two  alterna- 
tives we  can  find  no  reason  for  choosing  one  rather  than  the  other 
except  that  one  is  likely  to  be  practically  more  convenient  or  that 
some  accident  has  already  determined  the  chissification. 

II.— THE  PRINCIPAL  DiVlSIONS  OF  THE  LAW. 

1.  The  Law  of  Normal  and  of  Abnormal  Persons. 

§  586.  In  General.  The  division  by  the  Roman  institutional 
writers  of  the  greater  part  of  the  Private  Law  into  jus  quod  ad  per- 
aonas  atUnet  and  jus  quod  ad  res  attinet,  for  which  the  shorter  ex- 
pressions jy^  personarum  (which  is  found  in  the  Institutes^)  and 
jtLS  rerum  are  commonly  used,  has  been  already  noticed.^  Some  sad 
division  has  been  followed  in  the  works  of  most  systematic  writers 
down  to  the  present  time,  not  only  in  the  civil  law  but  in  our  own. 
But  its  exact  meaning  and  the  principles  upon  which  and  the  plaoe 
where  the  line  between  the  two  provinces  ought  to  be  drawn  have 
been  tlie  theme  of  much  discussion.  This  has  branched  out  into  in- 
numerable questions,  only  a  few  of  which  need  occupy  our  attention 
here.  It  is  not  necessary  to  determine  exactly  what  the  distinction 
meant  in  the  Roman  law. 

In  stating  the  rules  relating  to  some  right,  duty  or  dispositive 
fact  we  often  find  that  they  require  to  be  more  or  less  modified  in 
their  application  to  certain  classes  of  persons.  They  fidl  into  two 
divisions,  one  applying  to  persons  in  general  and  the  other  to  those 
special  classes  of  persons.  Moreover  the  same  classes  of  specially 
treated  persons  come  up  in  connection  with  rights,  duties,  legal  stat^ 
and  dispositive  facts  of  very  different  sorts. 

§  587.  The  Position  of  the  J^us  JPersoiuirum^  and  the  Nomen- 
clature of  the  Subject.  The  first  question  is  whether  it  is  better 
to  treat  of  the  modifications  which  general  rules  undergo  in  their 
application  to  such  "  abnormal  persons " '  in  connection  with  the 
general  rules  themselves  or  to  collect  together  in  some  place  especially 
set  apart  for  that  purpose  all  of  the  peculiar  rules  relating  to  each 
particular  kind  of  abnormal  person  and  exhibit  them  as  a  whole. 
For  example,  shall  we  in  the  part  of  the  l^al  system  devoted  to 
contracts,  after  stating  the  principles  and  rules  that  govern  the  con- 
tracts of  persons  in  general,  proceed  to  describe  the  juristic  peculiari- 
1  Inst.  II,  1,  pr.  «  See  J  43.  » HolL  8^-90. 
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ties  of  the  oontracts  of  in&nts^  married  women,  lunatics,  etc.,  and 
how  far  such  persons  have  the  capacity  to  contract  ?  Or  under  the 
head  of  property  shall  we  refer  to  the  peculiar  property  rights  of 
husbands  or  of  corporations  ?  Or  on  fte  other  hand  is  it  better  to 
have  a  special  title  in  the  law  devoted  to  in&nts,  under  which  may 
be  placed  all  that  the  law  has  to  say  of  infants  as  such,  their  capacity 
to  contract,  their  liability  for  wrongs,  etc.;  and  in  like  manner  to 
have  a  separate  title  for  married  women,  lunatics,  etc.  ?  It  is  plain 
that  this  is  a  mere  and  pure  question  of  convenience,  not  depending 
at  all  upon  any  theories  about  the  nature  of  a  status.  However  we 
r^ard  him,  an  infant  has  certain  juristic  peculiarities  which  must 
be  described  somewhere.  The  former  of  the  two  plans  above  men- 
tioned is  the  one  that  is  usually  followed  in  treatises  on  special 
branches  of  the  law.  Nearly  any  book,  for  instance,  on  contracts 
or  procedure  which  one  may  take  up  has  appended  to  its  general 
discussion  the  special  rules  which  govern  the  contracts  of  or  the 
methods  of  proceeding  by  or  against  the  various  classes  of  abnormal 
persons.  And  for  such  works  this  is  usually  the  best  plan.  But 
in  systematic  treatises  on  the  whole  law  the  second  plan  has  been* 
more  often  adopted,  at  least  in  the  main.  Blackstone  and  Kent,  for 
instance,  have  special  subdivisions  of  their  works  devoted  to  in&nts, 
to  married  women  and  to  sundry  other  kinds  of  abnormal  persons 
and  yet  in  discussing  general  rules  in  other  places  they  often  mention 
the  peculiar  rules  affecting  these. 

But  on  the  whole,  usage,  and  as  it  seems  to  me  the  balance  of  con-^ 
venience  also,  as  well  as  the  expressed  opinion  of  writers  who  have 
treated  directly  of  the  subject  of  arrangement,  such  as  Austin  and 
Professor  Holland,  are  on  the  side  of  that  arrangement  of  the  law 
which  divides  it— or  at  least  divides  a  large  part  of  it — into  two 
parts  corresponding  approximately  to  the  jus  rerum  and  ju«  peraonor- 
rum  of  the  Roman  law,  and  sometimes  called  by  those  names. 
Various  other  names  have  been  suggested,  such  as  the  Law  of 
Equal  Bights  and  the  Law  of  Unequal  Rights,^  the  Law  of  Things 
and  the  Law  of  Persons,  General  Law  and  Special  Law.  But  of 
them  all  those  proposed  by  Professor  Holland,  the  Law  of  Normal 
Persons  and  the  Law  of  Abnormal  Persons,  seem  to  me  to  most 
nearly  express  the  true  nature  of  the  distinction  and  to  be  decidedly 
the  best.  The  antithesis  between  persons  and  things  appearing  in 
some  of  the  names  above  given  is  misleading.     It  is  only  justifiable, 

^  Poflte'B  Gains,  {  8. 
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80  far  as  it  is  justifiable  at  all,  on  the  ground  of  that  theory  of— or 
suggested  by  the  arrangement  of — ^the  Roman  institutional  writers 
which  reduces  nearly  all  rights  under  the  form  of  property  rights, 
of  which  I  spoke  in  a  form€np  chapter.*  All  rights  are  rights  of 
persons,  and  many  of  the  rights  that  fell  into  the  jus  rcrum  have 
nothing  to  do  with  things.  Against  the  division  into  the  Laws  of 
Equal  and  Unequal  Rights,  the  objection,  among  others,  can  be 
urged  that  the  body  of  the  law  is  much  more  than  a  description  and 
classification  of  rights.  It  contains  also  duties,  which  must  be 
separately  described,  and  definitions  and  general  principles  that  apply 
to  both. 

§  588.  The  Meaning  of  an  Abnormal  Person.  The  next 
question  is  :  What  is  an  abnormal  person  ?  What  classes  of  persons 
are  they,  the  peculiar  rules  of  law  relating  to  whom  it  is  best  to  treat 
separately  from  the  general  body  of  the  law  ?  Such  persons  are 
said  to  have  a  status,  or  an  abnormal  status.  The  question  there- 
fore will  be  :  What  is  a  status  or  an  abnormal  status  ?  There  is  a 
slight  disagreement  in  the  use  of  words  hero  that  must  be  noticed. 
Some  writers  use  the  word  status  to  denote  onlv  the  condition  of  an 
abnormal  person,  denying  that  normal  persons,  persons  in  general, 
have  any  status ;  while  others  give  a  status  of  some  kind  to  every 
one,  and  then  divide  status  into  normal,  which  aro  the  status  of 
normal  persons,  and  abnormal,  which  are  those  of  abnormal  per- 
vsons.  I  cannot  find  that  there  is  any  sufficient  preponderance  of 
reason  or  authority  in  favor  of  either  usage  to  make  it  possible  to 
say  that  one  is  any  more  correct  than  the  other.  It  appears  to  be 
one  of  those  cases  where  each  writer  must  decide  for  himself.  I 
shall  use  the  latter  form  of  exptession. 

I  have  already  pointed  out  the  distinction  among  dispositive  facts 
between  those  which  are  capacitating  and  those  which  are  titulary ; 
the  former  controlling  directly  the  existence  of  capacities  and,  so  to 
speak,  related  to  the  existence  of  rights  and  duties  only  in  genatf 
and  the  latter  controlling  directly  the  existence  of  specific  rights  and 
duties.*  A  status  evidently  arises  from  the  presence  of  facts  of  the 
former  kind.  It  is,  whether  it  is  anything  more  or  not,  a  capadty 
or  incapacity  or  a  group  of  them.  It  is  not  composed  wholly  of 
rights  and  duties  or  of  any  legal  states  arising  from  titularj*^  facts. 
Confining  ourselves  for  the  present  to  the  capacity  element  of  a 
status,  we  have  next  to  ask  how  we  are  to  determine  what  amount:^ 

^8eei  43  etaeq,  'See  }  1^- 


THE  PRINCIPAL  DIVISIONS  OP  THE  LAW.  617 

to  an  abnormal  statos  and  whether  there  are  any  capacities  or  inca- 
pacities that  do  not  enter  into  a  status  at  all. 

In  describing  any  right,  duty  or  l^al  state  and  its  titulary  facts  we 
always  assume  the  existence  of  some  capacitating  facts.  Since  all 
legal  states  belong  to  persons  and  all  rules  of  law  are  commands  of 
the  sovereign,  such  descriptions  necessarily  proceed  on  the  assump- 
tion that  the  subject  to  whom  they  apply  has  the  attributes  of  a 
person  and  that  he  is  in  such  a  situation  that  the  sovereign  who 
makes  the  law  can  in  some  way  exercise  coercion  upon  him.  But 
if  there  is  any  other  capacitating  fact  whose  presence  would  affect 
the  operation  of  the  rule  or  principle  in  question,  the  description 
must  also  proceed  on  some  definite  assumption  with  r^ard  to  that. 
It  must  be  taken  either  as  present  or  as  not  present.  Now  there  are 
certain  capacitating  facts  which — ^for  the  purpose  of  the  description 
of  legal  states,  not  necessarily  as  a  rule  of  evidence  in  the  trial  of 
cases — ^it  is  in  general  more  convenient  to  assume  not  to  be  present. 
The  reason  why  it  is  more  convenient  is  that  in  fact  they  are  absent, 
or  if  present  are  not  material,  in  the  large  majority  of  cases  with 
which  the  law  has  to  deal.  The  instances  where  we  have  to  do  with 
the  peculiar  rights  and  duties  of  infants,  married  women,  lunatics, 
trustees  or  corporations  are  much  fewer  than  those  where  persons 
not  having  their  juristic  peculiarities  are  found  in  like  relations  to 
like  titulary  facts.  A  normal  status,  therefore,  the  having  of  which 
makes  a  normal  person,  consists  of  the  capacities  which  arise  from 
the  presence  of  the  two  fundamental  capacitating  facts  of  being  a 
person  and  being  amenable  to  the  jurisdiction  of  the  State  and  the 
absence  of  certain  other  capacitating  facts  which,  the  occasions  on 
which  they  are  present  and  important  being  comparatively  rare,  it  is 
convenient  to  presume  to  be  absent  in  framing  most  l^al  definitions 
and  rules ;  and  the  mass  of  the  definitions  and  rules  framed  upon 
this  presumption  make  up  the  Law  of  Abnormal  Persons.  On  the 
other  hand,  an  abnormal  status,  putting  its  bearer  into  the  class  of 
abnormal  persons,  arises  from  the  presence  of  some  of  these  last 
named  capacitating  facts ;  and  the  Law  of  Abnormal  Persons  con- 
sists of  all  the  legal  rules  and  definitions  framed  upon  the  presump- 
tion that  some  of  these  facts  are  present.  If  the  fact  though  present 
is  not  material,  that  is  has  no  effect  upon  the  rule  or  definition  in 
question,  as  is  more  often  than  not  the  case,  such  rule  or  definition 
stands  as  if  framed  upon  the  presumption  of  its  absence,  and  be- 
longs to  the  Law  of  Normal  Persons.     A  person  of  whom  such  a 
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special  capacitating  fact  is  true  will  at  all  times  have  an  abnormal 
status^  be  an  abnormal  person ;  but  it  is  only  those  principles  of  law 
in  relation  to  which  such  fact  is  important,  in  stating  which  it 
is  necessary  to  make  a  definite  assumption  about  it,  and  for  which 
the  assumption  is  made,  that  it  is  present,  which  belong  to  the  Law 
of  Abnormal  Persons.  In  most  of  their  relations  abnormal  persons 
equally  with  normal  ones  are  subject  to  the  so  called  Law  of  Normal 
Persons. 

Thus  the  distinction  between  normal  and  abnormal  persons,  like 
the  question  whereabouts  in  the  arrangement  of  the  law  the  roles 
relating  to  abnormal  persons  ought  to  be  placed,  appears  to  me  to 
reduce  to  a  matter  of  convenience  only.  Where  a  group  of  capaci- 
tating facts  has  many  different  effects,  that  is  becomes  material,  if 
present,  in  connection  with  many  different  kinds  of  rights,  duties 
and  legal  states,  or  must  be  allowed  for  in  many  definitions,  there  it 
would  generally  be  most  convenient  to  consider  the  capacities  arising 
from  such  facts  as  constituting  an  abnormal  status,  to  separate  what 
depends  upon  them  from  the  main  body  of  the  law  and  treat  it  by 
itself  in  its  own  place.  But  if  any  capacitating  &ct  is  important 
only  in  a  single  connection  or  in  a  few,  it  might  be  advisable  not  to 
regard  it  as  creating  a  status  but  to  treat  it  as  equivalent  to  a 
titulary  fact  merely  and  discuss  it  in  connection  with  the  group  of 
titulary  facts  whose  effect  it  modifies  or  with  the  l^al  states  whose 
existence  it  determines.  Thus  the  capacitating  facts  of  being  of  the 
female  sex  and  being  married  are  important  in  connection  with  so 
many  matters  that  we  think  it  best  to  r^ard  the  condition  of  a 
married  woman  as  a  status.  But  if  the  only  legal  effect  of  being 
eighty  years  old  were  to  disqualify  a  man  for  being  a  judge,  it 
would  hardly  be  thought  necessary  to  constitute  a  special  status  of 
persons  eighty  years  old  resting  solely  on  that  capacitating  fiu!t. 
It  would  probably  be  more  convenient  to  mention  this  in  connection 
with  the  subject  of  the  appointment  and  office  of  judges. 

§  589.  The  Peculiar  Rights  and  Duties  of  Abnormal  Persons. 
Thus  far  we  have  been  speaking  of  the  status  of  abnormal  persons 
as  consisting  in  modifications  in  their  capacities  to  have  such  l^al 
states  as  are  described  in  the  Law  of  Normal  Persons.  But  besides 
this  the  fects  out  of  which  these  status  arise  are  often  dispositive — 
capacitating  or  directly  titulary — of  rights,  duties  and  l^al  states  of 
kinds  entirely  unknown  to  the  Law  of  Normal  Persons.  Thus 
besides  the  modifications  produced  in  a  woman's  general  capacities 
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by  marriage,  certain  rights  and  duties  arise  between  her  and  her 
husband  and  certain  rights  of  his  in  or  to  her  person  which  are 
entirely  mi  generis  and  peculiar  to  the  married  relation.  Two  oppo- 
site views  prevail  as  to  the  connection  of  these  with  the  status. 
One  is  that  of  Austin,  who  maintains  that  these  are  a  part  of  the 
status,  that  the  status  is  not  composed  of  capacities  only  but  of 
rights,  duties  and  capacities.^  On  the  other  hand  Professor  Hol- 
land insists  that  a  status  consists  wholly  of  capacities,  and  that  these 
peculiar  rights  and  duties  are  no  part  of  the  status  and  should  not 
be  placed  in  the  Law  of  Abnormal  Persons  at  all.*  Accordingly 
in  his  arrangement  of  the  law  he  puts  the  potestative  rights  of  hus- 
bands, masters,  etc.,  under  rights  in  rem  in  the  Law  of  Normal  Per- 
sons, and  the  mutual  duties  of  husband  and  wife,  parent  and  child, 
etc.,  among  obligations.  Which  theory  of  the  nature  of  a  status  is 
the  true  one,  I  do  not  feel  able  to  say.  Perhaps  it  may  depend  upon 
the  question  raised  in  a  former  chapter'  whether  a  capacity  is  a 
l^al  entity  or  not ;  at  all  events  the  practical  importance  of  the 
decision  seems  to  me  to  go  no  further  than  that.  But  as  a  matter 
of  practical  convenience  in  the  arrangement  of  the  law  it  appears 
on  the  whole  expedient  to  place  these  peculiar  rights  and  duties,  as 
well  as  peculiar  capacities  to  have  rights  and  duties,  in  the  Law  of 
Abnormal  Persons.  It  would  probably  be  easier  to-  find  any  par- 
ticular rule  relating  to  married  women,  for  instance,  if  one  knew 
that  all  such  rules  without  exception  were  collected  under  one  title, 
especially  if  the  matter  of  that  title  was  arranged,  as  it  should  be,^ 
in  an  order  corresponding  to  that  of  the  main  portion  of  the  law. 
The  case  of  potestative  rights  is  somewhat  peculiar.  The  rights 
themselves  belong  to  the  Law  of  Abnormal  Persons  while  their  cor- 
responding duties  belong  chiefly  to  the  Law  of  Normal  Persons. 
Probably  the  best  arrangement  would  be  to  give  a  general  definition 
of  such  rights  in  the  latter  division  and  reserve  the  full  description 
of  specific  rights  for  the  former. 

2.  Public  and  Private  Law, 

§  590.  The  Nature  of  Public  Law  and  its  Position  in  a  Legal 
System.  Austin  maintains  that  Public  Law  is  only  a  part  of  the 
Law  of  Abnormal  Persons  ;  and  one  of  the  few  things  for  which 
he  praises  Blackstone  is  his  putting  it,  or  the  greater  part  of  it, 

^  AoBt.  Lect.  xl,  xli.  >  HoU.  83-85. 
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under  that  head.^  Much  of  it  obviously  falls  there,  that  is  the 
rights  and  duties  of  public  officers.  And  with  a  little  forcing  the 
whole  could  be  made  to  fit  in.  The  laws  relating  to  taxation  can, 
for  instance,  be  viewed  and  stated  as  rules  r^ulating  the  conduct  of 
those  persons  who  are  to  levy  and  collect  the  taxes.  Soldiers  and 
sailors  in  the  navy  are  clearly  abnormal  persons ;  and  the  whole 
code  of  military  law  is  designed  to  fix  their  special  rights  and  duties 
as  such.  The  laws  relating  to  the  territorial  divisions  of  the  State 
mark  off  the  limits  within  which  certain  officers  exercise  their  fiincv 
tions.  Crimes  are  wrongs  against  the  State  itself  considered  as  an 
abnormal  person.*  But  though  the  Public  Law  might  be  brought 
under  the  Law  of  Abnormal  Persons,  it  would  still  diflfer  in  many 
and  most  important  respects  from  the  rest  of  it.  The  juristic  pecu- 
liarities of  private  abnormal  persons  are  usually  few  in  number,  and 
whether  few  or  many  are  differences  of  detail.  In  arranging  the 
law  of  any  particular  private  status  it  would  be  easy  and  advisable 
to  follow  the  same  general  order  as  in  the  arrangement  of  the  Law 
of  Abnormal  Persons.  All  the  heads  of  the  general  law,  or  so 
many  of  them  as  were  affected  by  the  status-capacities,  and  even  the 
same  subtitles  under  these  heads,  would  recur  in  the  special  arrange- 
ment. Even  the  peculiar  rights  and  duties  of  abnormal  persons 
would  mostly  fit  in  under  these  established  divisions.  Not  so  with 
a  great  part  of  the  Public  Law,  or  at  least  not  to  anything  like  the 
same  extent.  Distinctions  that  are  important  in  the  Private  Law 
are  of  trifling  value  here,  if  they  appear  at  all ;  and  new  heads  oi 
arrangement  make  their  appearance.  Therefore  a  deep  and  wide 
division  would  be  made  in  the  Law  of  Abnormal  Persons  separat- 
ing it  into  two  parts  so  radically  different  that  nothing  would  be 
gained  by  grouping  them  together  under  a  common  name.  More- 
over the  distinction  between  normal  and  abnormal  persons  obtains 
within  the  Public  Law  itself.  Infants  and  generally  women  cannot 
vote  nor  hold  office ;  and  in  the  law  of  crimes  we  have  a  set  of 
rules  for  persons  in  general  with  special  exceptions  in  the  case  of 
particular  classes  of  persons. 

On  the  other  hand,  if  we  admit  that  the  State  can  have  what  are 
treated  in  law  as  rights  and  duties,  we  have,  as  Professor  Holland 

*  Aast.  Lect.  xliv. 

'Austin  would  have  to  find  some  other  theory  of  crimes  to  bring  them  under 
the  Law  of  Abnormal  Persons,  since  he  denies  that  the  State  can  have  rights 
against  its  subjects.    Lect.  vi. 
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points  out,^  a  tolerably  distinct  cleavage  plane  between  Public  and 
Private  Law.  Whenever  in  any  jural  relation  both  parties  stand 
as  private  individuals,  the  relation  belongs  to  Private  Law.  If  one 
party  is  the  State  itself  or  a  person  who  stands  as  the  representative 
of  the  State,  as  where  suits  are  brought  by  public  officers  or  agents 
in  their  own  name  but  on  behalf  of  the  State,  the  relation  comes 
under  Public  Law.  The  duties  of  public  officers  therefore  fall  partly 
under  Public  and  partly  under  Private  Law.  So  far  as  they  are 
responsible  only  to  the  State  or  to  other  public  officers  in  their  offi- 
cial capacity,  as  through  impeachment,  removal  from  office  or  crimi- 
nal prosecution,  for  default  in  performing  them,  they  are  public. 
But  when  misconduct  is  merely  a  wrong  to  a  private  person,  giving 
rise  to  a  private  action  by  the  party  injured,  as  where  sheriffs  neglect 
to  serve  process  or  ministerial  officers  maliciously  abuse  their  au- 
thority, it  is  a  matter  of  Private  Law.  The  officer  is  regarded  in 
his  relation  to  the  complainant  not  as  a  person  representing  the 
State  but  simply  as  a  person  specially  empowered  to  do  certain  acts 
which  would  otherwise  be  unlawful  or  void.  The  &ct  that  as  to 
other  powers  which  he  may  hold  he  represents  the  State  makes  no 
difference.  Powers  of  the  former  kind  may  be  given  without  the 
latter,  as  where  an  indifferent  person  is  deputed  to  serve  a  writ  or  a 
dedimus  poiestaJtens  to  take  evidence  is  directed  to  him.  This  private 
character  of  some  of  the  acts  of  public  officers  is  generally  recog- 
nized. Books  on  Torts,  for  example,  usually  treat  of  the  torts  of 
sheriffs  and  other  officers  so  far  as  these  are  redressible  in  a  private 
action,  but  not  of  their  strictly  public  relations. 

For  the  above  reasons  it  seems  more  convenient  to  take  the  Public 
Law  out  of  the  Law  of  Abnormal  Persons  and  make  of  it,  as  most 
writers  have  done,  a  separate  division,  in  which  the  distinction 
between  normal  and  abnormal  persons,  though  present,  will  not  be 
of  such  paramount  importance  as  to  require  it  to  be  taken  as  the 
basis  of  the  most  important  subdivision. 

Most  of  the  definitions  and  principles  of  the  Private  Law  are  used 
also  in  the  Public.  The  Private  Law  in  fact  may  be  said  to  underlie 
and  be  presupposed  by  the  Public  very  much  as  the  Law  of  Normal 
Persons  stands  related  to  the  Law  of  Abnormal  Persons.  Such  defini- 
tions, for  instance,  as  those  of  persons,  things,  acts,  intention,  jK)88es- 
sion,  agreement,  fee  simple,would  naturally  be  stated  in  the  Private  Law 
of  Normal  Persons ;  but  they  are  used  in  all  parts  of  the  legal  system. 

» Roll  77,  78,  246. 
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§591.  The  state  in  its  9tm.^-priyate  Capacity.  The  State 
often  has  rights  and  duties  like  those  of  private  persons.  It  holds 
property,  makes  contracts,  enforces  its  rights  by  the  forms  of  pri- 
vate actions  and  sometimes  allows  itself  to  be  sued.  Many  of  these 
rights  and  duties  are  slightly  modified  from  their  usual  forms  when 
the  State  is  the  person  of  inherence.  As  to  these  it  seems  to  me 
more  convenient  to  treat  the  State  in  this  its  "  gM<wi-private  caparit?  " 
as  a  kind  of  abnormal  person,  and  to  place  these  rights  and  duties 
under  Private  Law.  Professor  Holland  prefers  to  make  this  a 
special  division  of  Public  Law.^ 

3.  Constitutional  and  National  Law^  in  the  United  States. 

§  592.  Their  Place  in  the  Legal  System.  In  the  United  States 
the  divisions  between  national  and  State  law  and  between  the  con- 
stitution and  the  ordinary  law  are  of  course  fundamental  and  hold 
the  first  place  in  imjwrtance.  But  so  far  as  principles  drawn  from 
pure  l^al  science  are  to  govern  in  the  arrangement  of  the  law,  they 
are  unimportant,  having  as  they  did  their  origin  in  political  exigen- 
cies and  not  in  purely  legal  considerations.  We  may  therefore  dis^ 
regard  them  in  sketching  the  outlines  of  a  theoretical  arrangement 
of  the  law ;  and  the  plans  so  drawn  can  be  filled  in  with  the  details 
of  either  system  of  law  so  far  as  these  cover  the  ground. 

iii.-outline  of  a  OODR 

§  593.  General  Bemarks.  Although  in  an  elementary  work 
designed  for  learners  or  in  one  intended  to  expound  and  defend 
views  which,  not  coming  from  any  authoritative  source,  may  be 
controverted  it  is  generally  important  not  to  state  anything  that 
may  be  misunderstood  until  the  ground  has  been  properly  prepared 
for  it,  not  to  put  in  any  place  matter  that  depends  for  its  under- 
standing upon  something  that  comes  afterwards,  such  considerations 
would  be  of  little  weight  in  arranging  a  code.  In  a  book  meant  to 
be  consulted  at  need  and  not  read  through  in  course,  it  is  as  easy  to 
refer  forward  as  backward.  Accordingly,  of  the  principal  divis- 
ions above  discussed  it  appears  to  me  the  more  natural  and  conve- 
nient order  to  place  Public  Law  before  Private,  and  in  the  latter 
the  Law  of  Normal  Persons  before  that  of  Abnormal  Persons. 
Also  in  the  following  outline  I  shall  depart  in  some  particulars  finom 
the  order  of  exposition  heretofore  followed  in  this  book.     The  oot- 

1  HoU.  247. 
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line  now  to  be  given  of  an  arrangement  of  the  whole  law  is  sub- 
mitted as  the  best  that  the  writer  is  able  to  suggest,  but  with  the 
full  consciousness  that  there  is  much  room  for  difference  of  opinion 
on  many  of  its  points. 

1.  The  Public  Law. 

§  594.  Sttbdiyisions  of  the  Public  Law.  The  first  subdivision 
of  the  Public  Law  .would  naturally  be  devoted  to  the  Boundaries 
and  Interior  Divisions  of  the  State,  including  under  the  former  the 
limit  of  territorial  jurisdiction  seaward  and  under  the  latter  the 
limits  of  cities,  townships,  counties,  etc.  Then  would  follow  Con- 
stitutional Law  in  the  wider  sense  of  the  term,  comprising  the  four 
following  subtitles:  First,  Nationality  and  Personal  Jurisdiction. 
Here  would  fall  the  laws  as  to  citizenship  and  naturalization,  and 
perhaps  of  national  domicil,  and  the  rules  as  to  jurisdiction  over 
foreigners  temporarily  in  the  country,  how  far  the  courts  should  be 
open  to  them  for  the  enforcement  of  their  private  rights,  the  pecu- 
liar rights  of  exterritoriality  enjoyed  by  ambassadors  or  other  for- 
eigners or  foreign  ships,  the  extent  of  jurisdiction  claimed  by  the 
State  over  its  own  citizens  or  ships  when  out  of  its  territory,  and  in 
fact  all  the  laws  relating  to  the  jurisdiction  of  the  State  so  far  as  this 
depends  upon  the  personal  status  of  the  individuals  subject  to  it. 
Secondly,  Public  Officers.  This  would  include  the  titles,  powers, 
rights,  duties,  remuneration  and  mode  of  appointment  and  removal 
of  all  public  officers,  excepting  such  duties  as  they  may  owe  and 
such  rights  as  may  accrue  to  them  in  their  private  capacities,  of 
which  mention  has  been  made ;  ^  also  the  laws  regulating  elections 
and  the  elective  franchise.  It  would  include  also  the  public  rights, 
duties  and  powers  of  municipal  corporations,  that  is,  those  matters 
in  relation  to  which  those  bodies  stand  as  public  officers  of  a  peculiar 
kind;  but  not  the  laws  regarding  them  as  corporations  only. 
Thirdly,  The  Making  of  Statutes;  although  this  might  perhaps 
be  put  under  the  forgoing  head.  In  this  place  should  be  stated 
the  constitutional  requirements,  if  there  are  any,  for  the  validity  of 
statutes,  and  rules  as  to  when  statutes  take  effect,  as  to  retroactive 
laws  and  as  to  special  legislation.  Fourthly,  Courts  ;  in  regard  to 
which  it  does  not  seem  necessary  to  go  into  any  details  here.  The 
next  general  division  might  be  what  Professor  Holland  calls  Adminis- 
trative Law.     It  has  to  deal  with  such  subjects  as  Taxation,  Educa- 

'8eei590. 
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tion,  Poor  laws,  Highways,  Navigation,  Public  nuisances,  so  &r  as 
these  do  not  come  within  the  criminal  law.  Public  health,  Weights 
and  measures,  Currency,  and  a  great  many  miscellaneous  matters. 

Then  would  follow  Military  and  Naval  Law ;  and  if  there  were 
an  established  church  Ecclesiastical  Law  might  form  a  fifth  general 
division. 

Then  might  come  Criminal  Law,  including  the  procedure  in 
criminal  cases.  Perhaps  this  would  properlj;;  embrace  the  case? 
where  penalties  are  imposed  and  given  to  common  informers,  and 
also  matters  generally  which,  though  not  strictly  criminal,  are  the 
subjects  of  informations  by  public  officers  on  behalf  of  the  State, 
and  the  procedure  in  such  cases  so  far  as  it  is  peculiar. 

Lastly,  the  subject  of  the  Conflict  of  Laws  would  &11  appro- 
priately to  be  considered  here ;  that  is,  not  the  question  when  the 
State  shall  take  jurisdiction,  but  the  question,  it  having  taken  joriiy- 
diction,  how  far  the  provisions  of  foreign  laws  or  rights,  duties  or 
capacities  created  by  those  laws  shall  be  enforced  or  protected. 

2.  The  Private  Law. 

A.— THE  LAW  OF  NORMAL  PERSONS. 

§  595.  Principal  SabdiviBionfl.  The  direct  statement  of  rights 
and  duties  does  not  comprise  the  whole  of  the  law,  nor  would  a 
complete  and  systematic  arrangement  of  these  in  any  form  in  which 
they  could  conveniently  be  stated  be  a  complete  and  systematic  ar- 
rangement of  the  law.  On  the  one  hand  there  are  certain  general 
conceptions  which  require  to  be  defined  for  l^al  purposes.  And 
although  a  definition,  as  has  been  said,^  is  in  its  nature  a  part  of  a 
rule  and  all  l^al  rules  create  rights  or  duties,  so  that  a  full  state- 
ment of  any  legal  right  or  duty  would  include  a  definition  of  eveiy 
term  used  in  it  which  required  definition,  still  we  do  not  generallv 
insert  such  definitions  in  our  statements  of  rights  and  duties.  As 
the  same  general  conception  enters  into  those  of  many  different 
rights  and  duties,  it  is  more  convenient  to  define  the  general  term 
or  notion  once  for  all  in  a  separate  place  and  then  use  it  as  known 
in  stating  particular  rights  and  duties.  On  the  other  hand  the 
remedies  for  the  violation  of  rights  and  duties,  since  they  include 
many  things  that  are  alike  whatever  the  character  of  the  wrong  and 
others  that  are  common  to  large  classes  of  wrongs,  cannot  advanta- 

>See{|m 
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geously  be  described  in  connection  with  the  diflFerent  rights  and 
dnties.  Hence  this  part  of  the  law  falls  naturally  into  a  division 
under  three  heads,  namely,  Definitions  and  General  Principles, 
Rights  and  Duties,  and  Remedies. 

(i,)  DEFINITIONS  AND  GENERAL  PRINCIPLES. 

§  596.  The  Arrangement  More  in  Detail.  ^  A  beginning  would 
naturally  be  made  with  the  most  elementary  and  fundamental  ideas 
and  principles  and  then  those  would  be  taken  up  that  are  more 
complex  or  derivative. 

Commencing  then  with  Persons ;  a  definition  of  natural  persons 
would  be  followed  by  the  rules  in  regard  to  certain  matters  incident 
to  persons  in  general,  such  as  name,  kinship,  settlement  or  residence, 
and  perhaps  even  national  domicil,  if  that  were  not  placed  under 
Public  Law.  Also  the  rules  as  to  presumption  of  death  from  long 
absence  unheard  of  would  find  a  place  here.^  Artificial  persons,  if 
mentioned  here  at  all,  should  only  be  defined  generally,  the  particu- 
lar description  of  the  difierent  sorts  being  reserved  for  the  law  of 
Abnormal  Persons.  But  the  notion  of  l^al  personality,  or  persona, 
should  be  defined  here,  with  its  attendant  conceptions  of  representa- 
tion and  privity,  unless  it  were  thought  better  to  treat  of  the  latter 
in  connection  with  the  imputation  of  conduct. 

After  Persons  naturally  follow  Things.  Under  material  things 
many  special  kinds  of  objects  would  fall  to  be  defined,  such  as 
land,  messuage,  close,  watercourse,  house,  ship,  animal  fence  naturce, 
game,  money  and  a  multitude  of  others.  In  r^ard  to  land,  for 
example,  we  should  have  such  rules  as  that  land  extends  downward 
to  the  centre  of  the  earth  and  indefinitely  upward,  and  that  a  piece 
of  land  bounded  on  a  non-navigable  stream  is  presumed  to  extend 
to  the  Jilum  aquce;  and  in  fact  all  rules  which  relate  to  land  as  a 
thing.  Also  would  be  mentioned  fungible  and  non-fungible  and 
principal  and  accessory  things,  and  under  the  latter  fixtures — ^the 
rules,  however,  which  in  some  cases  permit  tenants  to  take  fixtures 
away  relate  to  rights  and  not  to  things,  and  should  not  be  given 
here.  Immaterial  things  would  include  funds  and  universUaies 
reruniy  if  any  such  were  recognized  by  the  law.     But  the  distinc- 

^  Strictly  these  are  rules  of  evidence  and  belong  in  the  adjective  law.  But  rules 
creating  presumptions  that  relate  only  to  a  single  class  of  facts  would  be  more  con- 
veniently stated  in  connection  with  the  part  of  the  substantive  law  to  which  they 
relate.    See  Stephen  Dig.  Ev.,  Introduction. 
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tion  between  things  and  rights  should   be  carefully  and  strictly 
maintained. 

Facts  would  form  another  sub-head,  under  which  would  fell  to  be 
explained  the  nature  of  the  distinction  between  matter  of  fact  and 
of  law — ^this  leading  naturally  to  the  rule  that  foreign  law  is  treated 
as  matter  of  fact — of  curial  fact,  of  presumptions  and  fictions  and 
of  estoppel,  with  the  general  rules  about  these. 

Then  should  come  Conduct,  comprising  acts,  omissions  and  for- 
bearances, voluntary  and  involuntary  conduct,  and  the  rules  for  the 
imputation  of  conduct,  such  of  tlie  latter  as,  like  the  laws  of 
agency,  find  their  place  for  full  explication  more  naturally  elsewhere, 
being  merely  mentioned  and  referred  to  here.  Juristic  acts,  how- 
ever, would  be  more  conveniently  treated  of  in  a  separate  subdivi- 
sion. In  ponnection  with  conduct  perhaps  the  rules  for  the  compu- 
tation of  time  would  most  readily  come  in. 

Next  to  Conduct  would  with  great  propriety  be  placed  Conse- 
quences, which  would  need  to  be  distinguished  as  direct  or  indirect — 
unless  the  law  were  so  framed,  in  the  manner  heretofore  pointed  out,^ 
as  to  exclude  this  distinction, — ^and  also  as  proximate  and  remote, 
Avhich  would  require  a  statement  of  the  rules  for  proximateness. 

Intention,  Motive,  Negligence,  Keasonableness,  Malice  and  Fraud 
would  then  call  for  definition.  Under  the  last  a  question  would 
arise  whether  actionable  fraud  should  be  fully  defined  or  the  d^ni- 
tion  left  to  be  made  when  the  duty  not  to  commit  fraud  was  stated. 
Probably  the  better  way  would  be  to  give  the  definition  here,  since 
it  would  be  hard  to  separate  actionable  fraud  from  the  other  kinds, 
and  then  state  the  duty  afterwards  in  very  general  t^rms  only. 

Definitions  of  Duty,  with  the  general  classification  of  duti©  as 
peremptory,  of  choice  and  of  intent  and  as  positive  and  negative; 
of  Rights,  and  then  as  correspondent,  permissive,  protected  or  facul- 
tative, in  rem  or  in  personam^  and  of  both  Duties  and  Rights  as 
being  antecedent  or  remedial,  perfect  or  imperfect,  joint,  conunon  or 
several,  complete  and  incomplete,  and  hereunder  descriptions  of 
inchoate  legal  states,  possibilities  and  capacities,  would  follow. 

Dispositive  fects  would  then  call  for  description ;  and  the  gen- 
eral rules  relating  to  them  should  be  given  here.  Wrongs  and  Dam- 
age, including  under  the  former  the  questions  of  the  identity,  the 
locality  and  the  time  of  commission  of  wrongs,  would  furnish 
another  title. 

^SeeJHll,  581. 
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Possession  as  a  fact  but  not  the  rights  of  possession,  which  fall 
under  property,  would  also  need  to  be  described. 

Besides  the  sub-titles  above  mentioned  and  the  very  important 
one  of  Juristic  Acts,  which  will  form  the  subject  of  the  next  sec- 
tion, there  would  probably  be  some  miscellaneous  matters  of  defini- 
tion and  description  for  which  separate  places  would  need  to  be 
found. 

§  597.  Juristic  Acts.  The  largest  sub-title  under  the  head  of 
Definitions  and  General  Principles  would  be  that  of  Juristic  Acts. 
In  strictness  of  logic  this  might  be  claimed  as  belonging  either  to 
the  title  Conduct  or  to  that  of  Dispositive  Facts ;  but  it  would 
probably  be  a  matter  of  convenience  to  treat  it  separately. 

Here  would  come  first  a  general  definition  of  juristic  acts,  and 
then  a  statement  of  the  rules  and  principles  common  to  all  kinds  of 
them.  Such  for  instance  is  the  requirement  that  the  will  of  the 
party  or  parties  to  produce  certain  legal  effects  shall  be  present, 
from  which  requirement  results  the  invalidity,  except  by  estoppel,  of 
merely  colorable  transactions  or  those  where  the  forms  are  gone 
through  with  in  jest,  such  as  sportive  mock  marriages.  Also  most 
of  the  rules  as  to  mistake,  fraud  and  duress,  in  invalidating  juristic 
acts  would  fell  here.  Then  there  are  certain  general  rules  relating 
to  the  expression  of  the  parties'  will  that  apply  to  all  kinds  of  juris- 
tic acts ;  these  have  to  do,  for  example,  with  the  distinction  between 
formal  and  formless  acts  ^  and  the  effect  of  mistakes  in  expression 
when  a  suflScient  consent  of  the  parties  is  actually  present.  Various 
principles  touching  the  legality  of  juristic  acts,  the  existence  and 
effect  of  conditions  and  what  the  civil  law  calls  dies  are  of  sufficient 
generality  of  application  to  be  treated  of  here  rather  than  in  con- 
nection with  any  special  sort  of  transactions.  So  is  the  distinction 
between  unilateral  and  bilateral  juristic  acts,  and  some  others  of  less 
importance. 

The  rules  for  the  construction  of  written  documents  do  not  in 
strictness  belong  under  this  sub-title;  because  there  are  some  written 
documents  which  do  not  contain  or  evidence  juristic  acts  but  are 
mere  memoranda  or  narratives  that  sometimes  come  before  courts  to 
be  construed.  Still  most  construings  are  of  written  juristic  acts,  and 
therefore  there  would  be  no  great  impropriety  in  placing  those  rules 
here.     If  not,  a  separate  sub-title  could  be  made  of  them. 

Passing  from  juristic  acts  in  general  to  particular  kinds  of  them, 

» Ch.  VII,  Div.  ni,  Subdiv.  1. 
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the  principal  division  is  into  agreements  and  juristic  acts  other  than 
agreements.  Under  agreements  in  general  we  should  have  nearly 
the  same  subdivisions  as  under  juristic  acts  in  general ;  iinder  which 
would  be  placed  those  rules  about  the  consent  of  the  parties  and  its 
expression,  the  effect  of  fraud,  duress,  mistake,  etc.,  forms,  legality, 
conditions  and  the  rest,  which  are  common  to  all  agreements  but  do 
not  govern  in  other  juristic  acts.  Among  these,  for  example,  is  the 
greater  part  of  the  doctrine  of  deeds.  For  a  deed  is  not  necessarily 
a  contract,  as  is  commonly  supposed,  but  a  form  into  which  various 
sorts  of  agreements,  such  as  contracts,  grants  or  releases,  can  be 
thrown ;  and  deeds  must  therefore  be  described  under  the  more  gen- 
eral head  of  agreements.  The  same,  I  think,  is  true  of  the  rules,  or 
the  greater  part  of  them,  as  to  offers  and  the  acceptance  of  offers 
which  are  usually  treated  as  if  they  belonged  to  the  making  of  con- 
tracts onlv.  Besides  the  above  there  would  be  found  other  sub- 
heads  peculiar  to  agreements,  for  instance  those  under  which  would 
fall  to  be  arranged  certain  rules  as  to  parties  or  the  place  where  an 
agreement  is  considered  to  be  made  when  made  inter  abserUea.  After 
the  general  principles  of  agreements  would  follow  the  particular 
kinds.  These  may  be  divided  into  originative,  translative,  extinct- 
ive and  mixed. 

As  to  originative  agreements  in  general,  I  do  not  know  that 
there  are  any  peculiar  rules.      If  there  are,  they  would  belong  here. 

Among  the  particular  kinds  of  originative  agreements  by  far  the 
most  important  are  contracts.  In  our  law  the  word  contract  is  un- 
fortunately used  to  denote  both  the  juristic  act  and  the  obligation 
created  by  it.  What  is  here  to  be  considered  is  not  the  obligation 
but  only  the  juristic  act,  the  contract  in  the  proper  sense.  This  dis- 
tinction, though  clear  in  theory,  is  not  always  easy  to  be  drawn  in 
practice.  It  is  hardly  necessary  to  say  that  under  the  title  of  con- 
tracts we  should  have  only  a  comparative  small  part  of  what  is 
usually  put  there,  only  those  principles  which  pertain  to  contracts 
and  not  to  other  sorts  of  agreements.  The  order  of  arrangement  of 
the  subject  would  follow  in  its  main  outlines  that  of  agreements  in 
general.  After  the  general  principles  of  contracts  had  been  stated, 
the  rules  for  particular  kinds  of  contracts  would  follow.  These 
would  have  to  be  arranged  in  two  series,  one  according  to  form  * 
and  the  other  according  to  subject-matter.  In  the  first  would  be 
placed  the  peculiar  rules  for  such  special  kinds  of  contracts  as  recog- 

'  Not  form  in  the  strict  technical  sense  merely. 
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nizanoes,  bonds,  covenants,  bills  of  exchange  and  promissory  notes, 
insurance  policies,  etc.,  while  the  second  series  would  contain  under 
appropriate  subdivisions  the  law  relating  to  contracts  of  sale — not 
the  effect  of  a  sale  in  passing  title,— warranty,  bailment,  affreight- 
ment, suretyship,  insurance--except  the  rules  as  to  the  form  of  the 
contract,-— demurrage,  marriage — i.  c,  promises  to  marry — ^and  many 
more.  The  contracts  between  principal  and  agent,  master  and 
servant,  those  between  partners  and  a  few  others  that  belong  in  the 
Law  of  Abnormal  Persons  should  at  most  be  only  referred  to  here. 

Besides  contracts,  the  agreements  out  of  which  grow  various  non- 
contractual obligations  as  described  in  the  preceding  chapter  are 
originative  agreements;  but  it  is  perhaps  doubtful  whether  the  full 
description  of  them  could  with  advantage  be  separated  from  that  of 
the  obligations  themselves.  If  not,  there  should  be  merely  a  men- 
tion of  them  here. 

Translative  agreements  should  be  treated  after  the  same  fashion. 
The  general  principles,  if  there  are  any,  should  be  first  set  forth,  and 
then  the  particular  kinds  separately  discussed,  such  as  sales— con- 
sidered as  means  of  transferring  rights, — written  assignments  or  bills 
of  sale,  deeds  of  conveyance — so  far  as  these  differ  from  other  deeds 
— gifts,  etc.  The  special  kinds  of  rights  which  each  sort  of  agree- 
ment is  able  to  pass  need  not  be  enumerated  here ;  that  subject  falls 
under  the  head  of  rights. 

Extinctive  agreements  include  releases,  accord,  rescission  of  con- 
tracts by  consent,  and  perhaps  waivers,  and  others. 

Under  mixed  agreements  may  be  named  novation,  and  the  altera- 
tion of  contracts  by  consent. 

Juristic  acts  other  than  agreements  have  not,  so  far  as  I  know, 
any  principles  in  common  separate  from  juristic  acts  in  general. 
They  are  subject  to  the  same  fourfold  division  as  agreements. 

Among  originative  acts  we  find  occupation  of  rea  ntdlius,  assess- 
ments of  benefits  on  land  for  public  improvements,  and  some 
besides. 

Of  translative,  the  most  important  are  wills.  Descent  of  real 
property  is  not  a  juristic  act  at  all. 

Extinctive  juristic  acts  comprise  among  others  abandonment  of 
property,  as  by  throwing  anything  away,  tender,  which  partially 
destroys  existing  rights,  satisfaction  following  an  accord,  the  rescis- 
sion of  a  contract  for  fraud  or  duress,  and  certain  others. 

There  are  also  substitutive  juristic  acts,  where,  instead  of  a  right 
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or  duty  being  transferred^  it  is  simply  extinguished  and  a  new  one 
created  in  its  place.  Capture,  re-entry  for  condition  broken,  judicial 
sales  in  proceedings  in  retn^  and  perhaps  arbitration  and  other  quasi" 
judicial  proceedings  are  of  this  sort.  One  of  the'most  important  is 
the  de  facto  exercise  of  a  right,  the  effect  of  which  has  already  been 
explained.^  The  rules  of  limitation,  however,  belong  to  the  law  of 
Remedial  Rights. 

(ii.)  RIGHTS  AND  DUTIES. 

§  598.  Bights  in  Item.  Each  separate  right  should  be  described 
and  then  its  dispositive  facts.  If  these  latter  are  juristic  acts,  a  mere 
mention  of  them  would  be  enough,  since  they  are  elsewhere  fully  de- 
scribed. Many  writers,  among  them  Professor  Holland,*  recommend 
that  after  each  primary  right  shall  be  placed  the  remedial  rights  that 
arise  on  its  violation.  But  these  may  vary  according  to  the  manner 
in  which  the  right  is  violated,  that  is  according  to  the  duty 
broken,  so  that  such  an  arrangement  would  be  very  hard  to  carry 
out  if  rights  and  their  corresponding  duties  were  treated  separately. 
Moreover  precisely  similar  remedial  rights  arise  from  the  violation 
of  different  primary  rights.  It  seems  to  me  therefore  more  condu- 
cive to  brevity  and  clearness  to  postpone  remedial  rights  to  another 
place,  and  there  to  discuss  them  systematically  under  their  own  sub- 
divisions. 

Property  rights,  excepting  sutjh  abnormal  ones  as  exist  only  m 
personam,  would  of  course  be  treated  merely  as  one  species  of  rights 
in  rem  ;  but  their  permissive  and  facultative  sides  would  have  to  be 
fully  developed. 

§  599.  Duties  Corresponding  to  Bights  in  Rem*  These  would 
naturally  come  next  after  the  rights  to  which  they  correspond.  In 
treating  of  them  the  content  and  the  dispositive  facts  could  hardly 
be  kept  distinct.  Each  duty  should,  I  think,  be  given  in  a  general 
form  first,  and  then  explanations,  qualifications  and  exceptions,  such 
as  might  be  necessary,  should  follow.  Much  good  judgment  would 
be  needed  to  decide  into  how  much  detail  the  explanations  and  sub- 
rules  should  go — ^that  is,  where  the  line  should  be  drawn  between 
matter  of  law  and  of  curial  fact.  We  have  already  seen  how  the 
latter  is  continually  passing  over  into  the  former. 

§  600.  Bights  in  Peraonatn  and  Their  Corresponding  Duties. 
These  have  some  principles  applicable  to  them  all,  but  such  would 

^  See  3  312  e«  009.  '  HoU.  Chapter  on  Bights  in  Bern. 
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already  have  been  given  in  another  place.*  The  first  division  would 
be  into  obligations  and  facultative  rights  in  personam.  After  the 
rules  that  apply  to  obligations  generally,  the  particular  kinds  of  ob- 
ligations would  be  but  classified  under  the  heads  of  their  originative 
facts,  as  explained  in  a  former  chapter.  The  content  of  each  obli- 
gation, and  then  the  translative  and  extinctive  facts  peculiar  to  it,  if 
there  are  any  such,  would  need  to  be  separately  described.  Under 
contract  obligations  the  form,  manner  of  making  and  validity  of  the 
contract,  and  the  interpretation  of  the  express  words  used,  would  have 
been  already  disposed  of,  being  part  of  the  law  of  juristic  acts. 
There  would  remain  for  discussion  here  the  content  of  the  obligation 
created,  which  so  far  as  the  contract  was  express  could  only  be 
described  as  an  obligation  to  do  what  the  party  has  promised  to  do 
but  would  need  fuller  explanation  in  the  case  of  implied  contracts, 
and  the  manner  in  which  contract  obligations  are  transferred  or 
extinguished  so  far  as  they  are  different  in  this  respect  from  other 
obligations.  In  the  United  States  we  should  meet  here  the  interest- 
ing and  difficult  question,  what  is  that  "  obligation  of  contracts  " 
which  the  States  are  by  the  national  constitution  forbidden  to  impair 
by  their  legislation.* 

Facultative  rights  in  personam  should  be  treated  in  substantially 
the  same  way  as  obligations. 

§  601.  Trusts.  The  title  Trusts  would  be  much  smaller  than  it 
is  now  usually  made,  because  a  great  deal  of  what  is  now  put  there 
would  go  under  the  preceding  heads.  Only  the  rules  that  concern 
the  connection  of  the  obligation  or  charge  with  the  basis-right,  and 
the  implied  obligations  annexed  by  law — unless  these  would  fall 
more  properly  under  the  Law  of  Abnormal  Persons,  trustees  being 
treated  as  such — belong  properly  to  this  subject.  The  principles 
suggested  rather  than  stated  in  such  maxims  as  "  First  in  time, 
stronger  in  right,"  or  "  When  equities  are  equal  the  legal  title  must 
prevail,"  are  peculiar  to  trusts.  So  are  some  rules  about  the  mar- 
shalling of  assets,  the  nature  and  incidents  of  equitable  property,  the 
doctrine  o£  cypres  and  of  lis  pendens,  and  others  that  will  occur  to 
the  reader. 

(iii.)  REMEDIES. 

§  602.  Arrangement  of  the  Subject.    The  general  title  of  Reme- 
dies splits  into  two  sub-titles  of  Remedial  Rights  and  Adjective  Law.* 
*  See  {  696.  « Const,  of  U.  S.  Art.  I,  i  10.  » HoU.  238. 
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Under  the  former,  the  different  kinds  should  be  taken  up  in  order 
and  the  occasions  when  each  arises  be  enumerated.  Detailed  expla- 
nations would  not  be  necessary,  since  these  rights  spring  from  wrongs, 
which  are  violations  of  rights  and  duties  previously  described.  Thus 
a  right  of  action  for  pecuniary  damages,  which  is  the  most  usual 
kind  of  remedial  right,  arises  whenever  a  private  wrong  has  been 
done  to  a  person ;  and  in  connection  with  ibhis  right  there  are  various 
rules  for  the  measure  of  damages,  which  properly  fid.1  here,  so  far  as 
they  do  not  relate  to  the  correspondence  of  the  duty  and  the  right  or 
to  the  proximateness  of  consequences.  In  certain  special  cases,  which 
must  be  mentioned,  an  action  of  some  kind  may  be  brought  to  pre- 
vent an  apprehended  wrong.  The  various  kinds  of  actions  for 
specific  performance,  including  such  remedies  as  mandamus,  as  to 
specifically  enforce  a  right  in  rem,  which  is  the  end  sought,  for 
instance,  by  a  writ  of  habeas  corpus  of  the  ordinary  kind,  also  depend 
upon  the  presence  of  particular  circumstances. 

The  rights  of  recaption  and  self-defense,  which  are  of  the  nature 
of  or  closely  analogous  to  remedial  rights,  might  be  discussed  either 
here  or  under  the  head  of  exceptions  to  duties.  In  whichever 
place  they  are  put,  they  must  be  referred  to  in  the  other. 

The  right  of  set  off  is  a  remedial  right ;  and  statutes  of  limitation 
belong  to  this  part  of  the  law.  Adjective  law  includes  the  subjects 
of  procedure,  pleading  and  evidence.  A  very  interesting  and  difficult 
question  might  be  raised  about  the  statute  of  frauds.  For  many 
purposes  it  is  treated  as  a  mere  rule  of  evidence,  and  yet  in  some 
of  its  aspects  it  appears  to  belong  to  the  substantive  law.  Perhaps 
the  original  drawers  of  it  did  not  have  the  distinction  between  the 
two,  in  its  application  to  the  matter  before  them,  clearly  in  mind.  In 
a  code  one  or  the  other  character  should  be  given  to  it  definitely, 
and  it  should  be  located  in  the  body  of  the  law  accordingly. 

B.— THE  LAW  OF  ABNORMAL  PERSONS. 

§  603.  Natural  Feraons  Having  an  Abnormal  Statua.  The  Law 
of  Abnormal  Persons  presents  an  obvious  line  of  subdivision  into 
the  law  of  natural  persons  having  an  abnormal  status  and  the  law  of 
artificial  persons. 

Under  the  former  each  sort  of  abnormal  person  should  be  treated 
of  in  turn,  first  stating  how  the  status  begins,  is  transferred,  if  it  be 
capable  of  transfer,  and  comes  to  an  end,  and  then  taking  up  the 
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points  on  which  the  law  relating  to  such  persons  differs  from  that  of 
normal  persons. 

In  this  latter  part  the  order  of  the  Law  of  Normal  Persons  should 
be  strictly  followed  so  far  as  the  subject-matter  will  admit^  beginning 
with  definitions  and  ending  with  adjective  law. 

§  604.  Artificial  Persons.  Of  artificial  persons,  the  manner  of 
the  creation  and  destruction  would  naturally  come  first,  and  then 
their  peculiar  law,  keeping  here  also,  when  possible,  to  the  order  of 
the  Law  of  Normal  Persons. 

The  most  important  artificial  persons  are  associations  of  various 
kinds.  Here  a  double  classification  would  probably  be  the  most 
convenient,  first,  according  to  the  degree  of  personality  of  the  asso- 
ciation, and,  secondly,  according  to  its  nature  and  functions.  A  true 
corporation  is  a  person  for  all  purposes  for  which  it  is  possible  to  so 
regard  it.  But  there  are  many  associations  of  individuals  which, 
though  generally  not  r^arded  as  persons,  are  occasionally  so  treated. 
We  should  have  then  under  the  sub-head  of  associations,  first,  the 
general  principles,  if  there  are  any,  that  govern  all  associations,  and 
then  the  rules  peculiar  to  corporations  and  to  unincorporated  asso- 
ciations respectively  as  such,  so  far  as  these  latter  are  treated  as 
persons,  and  finally  the  special  law  of  particular  associations,  such 
as  railroad  companies,  banks,  insurance  companies,  etc. 

3.  Tabular  Exhibit  of  the  above  arrangement. 

§  605.  Table.     PART  FIEST.— PUBLIC  LAW. 

I. — Boundaries  and  geographical  divisions  of  the*  State. 
II. — Constitutional  law  (in  the  wide  sense.) 

1.  Nationality  and  personal  jurisdiction;  tTic^i^in^  Citizenship, 

National  domicil  (?),  Jurisdiction  over  foreigners  in  the 
State,  Jurisdiction  over  citizens  abroad,  etc. 

2.  Public    officers;   indvding   their    Titles,    Powers,   Rights, 

Duties,  Remuneration  and  Mode  of  appointment;  also 
Elections  and  Municipal  corporations  in  their  public 
capacity,  etc. 

3.  The  making  of  statutes. 

4.  Courts, 

III. — ^Administrative  law  ;  indvding  Taxation,  Education,  Poor 
laws.  Highways,  Navigation,  Public  health.  Weights  and 
measures,  Currency,  etc. 
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IV. — Military  and  naval  law. 

V. — Ecclesiastical  law  {if  there  is  a  State  church.) 
VI. — Criminal  law. 
VII. — The  conflict  of  laws. 

PART  SECOND.— PRIVATE  LAW. 

FIRST.— THE  LAW  OF  NORMAL  PERSONS. 

I. — Definitions  and  general  principles. 

1.  Persons. 

Natural  persons;  including  Name,  Kinship,  Settlement, 
Presumptions  as  to  life  and  death,  etc. 

Artificial  persons  (a  general  definition);  including  Legal 
personality.  Representation  and  Privity.  (?) 

2.  Things. 

Material  things. 

Fungible  and  non-fiingible. 

Principal  and  accessory ;  including  Fixtures. 

Various  particular  kinds  of  things;  including  Land, 
Close,  Watercourse,  Ship,  Animal  ferce  naiurce,  etc 
Immaterial  things ;  including  Funds. 

3.  Conduct;  including  Acts,  Omissions,  Forbearances. 

Voluntary  and  involuntary  conduct 
The  imputation  of  conduct. 
The  computation  of  time.  (?) 

4.  Consequences. 

Direct  and  indirect.  (?) 
Proximate  and  remote. 

5.  Intention  and  motive. 

6.  Negligence  and  reasonableness. 

7.  Malice. 

8.  Fraud. 

9.  Duties  and  rights  in  general. 

Duties  in  general :  Peremptory,  of  choice,  of  intent 
Rights  in  general :  Correspondent,  Permissive,  Protected 

and  Facultative. 
Distinctions  applying   to   both   duties  and  rights  or  to 

various  kinds  of  rights. 
In  rem  and  in  personam. 
Antecedent  and  remedial. 
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Perfect  and  imperfect. 

Complete  and  incomplete ;  including  Capacities,  Possibili- 
ties and  Inchoate  legal  states. 
Joint,  common  and  several. 

10.  Dispositive  facts. 

Originative,  translative  and  extinctive. 
Investitive  and  divestitive. 
Capacitating  and  titulary. 

11.  Wrongs;    induding    the    Time,    Place    and    Identity    of 

Wrongs. 

12.  Possession. 

13.  Juristic  acts. 

Greneral  principles. 
Particular  kinds. 

Agreements,  or  Bilateral  juristic  acts. 
General  principles. 

Particular  kinds;  under  which  wouM  come  a  division 
into  Originative,  Translative,  Extinctive,  and  Mixed ; 
and  under  edch  of  these  first  the  General  principles  and 
then  the  Particular  kinds.  Among  the  Originative 
agreements  toovld  be  Contracts,  arranged  as  follows : 
Contracts. 
Greneral  principles. 
Particular  kinds. 

Classified  as  to  form. 
Classified  as  to  subject-matter. 
Juristic  acts  not  agreements,  or  Unilateral  juristic  acts. 

14.  Various   miscellaneous  definitions  and  principles ;  perhaps 

including  the  Construction  and  interpretation   of  words 
and  the  Computation  of  time. 

ir. — Rights  and  duties. 

1.  Rights  in  rem, 

2.  Duties  corresponding  to  rights  in  rem. 

3.  Rights  in  personam,  etc. 

Obligations. 

Facultative  rights  in  personam. 

4.  Trusts. 

1 II. — ^Remedies. 

1.  Remedial  rights. 
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2.  Adjective  law. 
Procedure. 
Pleading. 
Evidence. 

SECOND.— THE  LAW  OF  ABNORMAL  PERSONS. 

I. — Natural    persons    having  an  abnormal   status;   a»d 
under  each : 

1.  The  beginning,  transfer  and  ending  of  the  status. 

2.  The  peculiar  capacities,  rights  and  duties  of  the  status. 
II. — Artificial  persons. 

1.  Classified  as  to  their  degree  of  personality. 

2.  Classified  as  particular  kinds. 

IV.— SUGGESTIONS  ABOUT  CODIFICATION. 

§  606.  The  Demand  for  Brevity  and  Simplicity.  In  making  a 
code  two  opposite  errors  will  have  to  be  guarded  against.  The  first 
is  an  overestimate  of  what  ought  to  be  expected  in  the  direction  of 
brevity  and  simplicity.  There  is  a  widespread  impression  both  in 
and  out  of  the  legal  profession  that  the  object  of  a  code,  an  object 
which  in  a  good  code  would  be  actually  accomplished,  is  to  make 
the  law  very  simple,  so  that  every  intelligent  man  can  understand 
it  on  perusal  without  special  training  and  can  actually  be  well 
acquainted  with  so  much  of  it  as  concerns  his  daily  life  and  ocen- 
pation,  and  to  enable  the  aid  of  lawyers  to  be  dispensed  with  in  a 
great  many  of  the  cases  where  it  is  now  necessary:  To  this  end  the 
code  should  be  short,  technical  terms  and  refined — or,  as  they  are 
called  by  persons  who  entertain  these  views,  "  hair-splitting  "—dis- 
tinctions should  be  avoided,  and  generally  the  law  should  be  put 
into  a  form  suited  to  the  comprehension  of  the  average  citizen. 
Shortness  is  especially  insisted  upon.  There  are  people  who  seem 
to  think  that,  if  the  lawyers  did  not  stand  in  the  way,  the  whole  law 
might  be  codified  and  put  into  a  pocket  volume.  Even  so  great  a 
writer  as  Bentham  fancied  that  blank  forms  might  be  prepared  for 
bills  of  exchange  and  other  commercial  documents  on  the  back  or 
margin  of  which  the  portions  of  the  code  bearing  upon  such  instru- 
ments might  be  printed. 

Now  without  doubt  shortness  and  simplicity  are  very  desirable 
qualities  in  a  code ;  the  attainment  of  them  would  be  one  of  the 
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prime  ends  which  a  competent  body  of  codifiers  would  keep  before 
themselves.     But  they  can  be  bought  too  dearly ;  nor  can  they  in  a 
good  code  be  as  fully  realized  as  many  people  suppose.     A  code  can, 
it  is  true,  be  made  short  and  simple  to  any  desired  extent.     There 
are  two  ways  of  doing  this.     The  first  is  the  simple  process  of  omit- 
ting from  the  code  so  much  of  the  law  as  is  necessary  to  produce  the 
required  shortness.     Much  space  can  be  saved,  for  example,  by  not 
putting  in  any  definitions,  or  any  complete  and  useful  definitions,  of 
the  terms  used ;  so  that  when  things,  acts,  intention,  land,  posses- 
sion, etc.,  are  spoken  of  the  reader  will  be  left  to  guess  what  these 
words  mean  or  to  hunt  up  their  meanings  in  the  reports  and  text- 
books as  he  would  have  had  to  do  if  the  code  had  never  been  made. 
Or  general  rulas  can  be  stated  in  the  widest  and  vaguest  form,  and 
the  various   specifications,  explanations  and    sub-rules,  by  which 
their  application  to  the  peculiar  circumstances  of  various  classes  of 
cases  in  relation  to  which  the  general  statement  is  more  or  less  am- 
biguous is  indicated,  can  be  left  out,  so  that  for  these  the  inquirer  is 
thrown  back  upon  the  uncodified  part  of  the  law.     Of  course  the 
portions  thus  omitted  will  be  the  very  ones  on  which  questions 
usually  arise,  and  on  which  the  need  of  a  clear  and  authoritative 
determination  is  greatest,  the  only  part  of  the  law  in  fact  upon 
which  an  ordinarily  well-read  lawyer  has  frequent  occasion  to  con- 
sult any  books.     To  recur  to  our  former  metaphor,  the  clear  space 
covered  by  any  principle,  which  lawyers  in  general  may  be  supposed 
to   be  acquainted  with,  will  be  mapped  out,  presumably  for  the 
benefit  of   laymen,  but  the  surrounding  debatable  ground,  where 
that  overlaps  upon  neighboring  principles,  and  where  lawyers  and  lay- 
men both  are  likely  to  err,  will  be  left  without  lines  of  demarkation. 
§  607.  The  Above  Error  Exemplifled  in  Certain  Codes.     This 
is  the  plan  upon  which,  according  to  Austin,  the  code  Napoleon  and 
the  Prussian  code — ^the  one  in  use  when  he  wrote — are  constructed.* 
The  same  course  in  general  has  been  followed  in  the  preparation  of 
the  draft  civil  code  for  the  State  of  New  York,  the  question  of  whose 
adoption  is  still  pending.     Many  most  essential  definitions  have 
been  omitted,  and  of  many  important  rights  and  duties  only  very 
brief  and  meagre  statements  have  been  given,  less  full  and  complete 
than  would  reasonably  be  expected  in  one  of  the  every-man-his- 
own-law}'er  manuals  that  are  occasionally  issued  for  the  ensnare- 
ment  of  the  lay  public.     The  points  on  which  any  question  is  likely 

^  Aust.  Lect.  xxxix. 
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to  arise  which  a  lawyer  of  ordinary  learning  oould  not  answer  off- 
hand and  for  which  he  would  need  the  help  of  a  code,  at  least  such 
as  belong  to  the  now  unwritten  law,  are  usually  passed  over  without 
notice.  A  few  examples  will  suffice.  Section  1578  reads:  "An 
individual  may  maintain  an  action  for  a  public  nuisance  if  it  i< 
specially  injurious  to  himself,  but  not  otherwise."  That  is  all  that 
there  is  on  that  point.  But  under  this  elementary  principle  ven- 
difficult  questions  have  arisen  as  to  what  constitutes  special  damage 
to  an  individual.  Many  of  these  doubtless  have  been  questions  of 
curial  fact  which  could  not  be  discussed  in  a  code  ;  but  surely  ont 
of  the  cloud  of  decisions  on  this  point  some  rules  truly  of  law  could 
have*  been  extracted — for  instance,  upon  the  more  limited  inquiry 
how  far  the  being  actually  hindered  from  using  a  highway  by  an 
obstruction  in  it  and  being  obliged  to  take  a  circuitous  route  or  to 
submit  to  delay  and  extra  trouble,  constitutes  special  damage — ^which, 
inserted  in  the  code,  would  have  made  it  at  least  occasionallv  worth 

/  ml 

referring  to  for  light  upon  the  decision  of  a  doubtfiil  question  in 
practice.  As  it  is,  upon  any  really  difficult  point  the  courts  would 
still  be  obliged,  notwithstanding  the  so-called  code,  to  resort  for 
information  to  the  old  source  in  the  old  wav. 

Again,  fraud  is  defined  as  follows  : 

"  §  553.  Actual  fraud  consists 

"1.  In  any  artifice  by  which  one  obtains  an  unconscientious  advan- 
tage over  another ; 

"  2.  In  any  unconscientious  use  of  a  power  or  advantage  obtained 
through  a  personal  confidence  voluntarily  accepted. 

"  §  554.  Constructive  fraud  consists 

"1.  In  any  breach  of  duty  which,  without  an  actual  fraudulent 
intent,  gains  an  advantage  to  the  person  in  fault  or  any  one  claim- 
ing under  him,  by  misleading  another  to  his  prejudice,  or  the  preju- 
dice of  any  one  claiming  under  him  ; 

"  2.  In  such  acts  or  omissions  as  the  law  specially  declares  to  be 
fraudulent,  without  respect  to  actual  fraud. 

"  §  555.  Actual  fraud  is  always  a  question  of  fact. 

"  §  556.  Undue  influence  consists  in  the  use,  by  one  occupying  a 
position  of  personal  confidence  towards  another,  of  the  slightest 
oppression,  authority,  deception,  suppression  of  fact,  or  artifice,  or 
of  excessive  solicitation,  to  procure  an  advantage  from  the  latter." 

Comment  on  this  is  unneoessaiy. 

In  regard  to  torts,  except  nuisances  which  for  some  reason  are  put 
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by  themselves,  the  makers  of  the  draft  code  apparently  had  some 
idea  of  adopting  the  civil  law  theory  of  obligations  ex  delicto— tor 
which  no  fault  can  be  found  with  them ;  the  usefulness  of  that 
theory  is  a  point  upon  which  opinions  will  differ.  But  either  they 
did  not  grasp  the  true  nature  of  the  theory,  overlooking  the  distinc- 
tion between  primary  and  secondary  duties,  or  else  they  saw  fit  to  give 
to  the  word  "obligation"  a  new  and  peculiar  meaning,  inconsistent 
alike  with  its  original  meaning  in  the  Roman  law,  which  is  pre- 
served in  the  modern  civil  law  and  is  used  by  all  writers  on  Inter- 
national Law  and  General  Jurisprudence,  and  with  its  narrower  tech- 
nical signification — ^as  denoting  a  bond — in  our  own  law,  and  the 
acceptance  of  which  in  the  code  of  a  single  State  would  be  a  con- 
tinual source  of  misunderstanding  and  confusion  ;  for  they  stated 
the  duties  breaches  of  which  are  elements  in  torts,  duties,  that  is, 
corresponding  to  rights  in  rem,  in  the  form  of  primary  obligations.^ 
Under  the  title  Obligations,  following  close  after  the  sub-title  of  Con- 
tracts we  find,  under  the  sub-title  of  Obligations  Imposed  by  Law, 
the  following  sections  : 

"  §  624.  Every  person  is  bound,  without  contract,  to  abstain  from 
injuring  the  person  or  property  of  another,  or  infringing  any  of  his 
rights."  (A  brief  and  inadequate  description  of  some  rights  in  rem 
is  given  in  other  places  in  the  code.) 

§  625  relates  to  the  restoration  of  things  delivered  by  mistake. 

"§626.  Every  one  is  responsible,  not  only  for  the  results  of  his 
wilful  acts,  but  also  for  an  injury  occasioned  to  another  by  his  want 
of  ordinary  care,  unless  the  latter  has,  wilfully  or  by  want  of  ordi- 
nary care,  incurred  the  risk  of  such  injury.  The  extent  of  liability 
in  such  cases  is  defined  by  the  title  on  Damages.'' 

In  §  1623  ordinary  care  is  defined  as  such  care  as  persons  of  ordi- 
nary prudence  usually  exercise  about  their  own  affairs  of  ordinary 
importance. 

Now  what  is  there  in  all  the  sections  above  quoted  that  would  be 
likely  to  give  any  information  about  any  matter  as  to  which  any 
lawyer  who  knew  enough  to  get  admitted  to  the  bar  would  be  likely 
to  be  in  doubt  ?  Or  what  is  there  that  would  often  be  of  service  as 
a  practical  guide  to  a  layman  trying  the  hazardous  plan  of  getting 
along  in  a  difficult  matter  without  professional  advice  ?  Of  course 
a  code  must  contain  statements  of  the  elementary  principles  of  law ; 

'  Domaf  8  theory  of  '^  engagements  "  is  very  similar  to  this,  and  perhaps  suggested 
it.    Domat,  Ch.  II,  Sec.  III. 
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these  will  form  the  basis  of  its  more  minute  provisions  and  will  be 
of  prime  importance  in  relation  to  its  arrangement.  But  what  is 
the  use  of  taking  the  trouble  to  make  a  code  that  contains  almost 
nothing  else  ?  A  little  volume  containing  a  clear  and  systematic 
statement  of  such  principles  would  be  useful  to  students  and  some- 
times to  the  profession  and  the  courts.  But  why  call  it  a  code?  It 
had  better  in  fact  remain  unenacted,  since  in  that  condition  it  would 
be  just  as  serviceable,  and  would  be  free  from  the  inconveniences  of 
an  authoritative  code,  whose  ipdsaima  verba  could  be  made  the 
ground  of  innumerable  quibbles.  If  every  line  of  the  statute  of 
frauds  has  cost  a  subsidy  to  construe,  how  much  would  the  sections 
above  quoted,  which  are  only  a  little  better  drawn  than  the  statute 
of  frauds,  cost  ?  How  much  the  whole  civil  code?  However  the 
courts  would  probably  simply  disregard  the  code  in  practice  as  an 
actual  source  of  information,  seek  the  law  where  they  now  seek  it, 
in  the  reports,  and  then,  coming  back  with  the  results  of  their  inves- 
tigations to  the  nominal  ground  of  the  code,  declare  the  rules  thus 
obtained  to  be  the  true  meaning  of  the  code. 

The  State  of  California  has  adopted  a  civil  code  very  similar  to 
the  draft  code  prepared  for  New  York,  and,  I  am  informed,  founded 
upon  the  latter,  which  has  now  been  in  force  for  some  years.  But 
in  looking  over  the  reports  of  such  decisions  in  that  State  since  the 
code  went  into  operation  as  I  have  been  able  to  get  access  to,  I  can- 
not find  that  the  courts  depend  much  upon  it  in  really  doubtful  ques- 
tions. They  go  on  much  as  before,  citing  decisions,  even  from  other 
States,  and  basing  their  judgments  upon  them.  On  the  whole  then 
I  can  hardly  share  in  the  surprise  which  has  found  expression  in  the 
press  at  the  indifference  with  which  the  bar  of  New  York  look  upon 
the  attempts  now  and  then  made  to  induce  the  l^islature  of  that 
State  to  enact  the  draft  civil  code.  Whatever  may  be  its  merits  as  a 
convenient  reduction  of  the  statute  law  on  certain  subjects  and  as  a 
means  of  clearing  away  antiquated  rubbish  from  the  law — matters 
which  do  not  concern  us  here,  however  important  in  themselves — as 
a  codification  of  the  existing  unwritten  law  it  has  almost  no  value, 
and  this  mainly  because  absolutely  necessary  details,  the  very 
matters  that  make  a  good  code  so  much  to  be  desired,  are  sacri- 
ficed to  an  illusory  brevity. 

§  608.  Another  Method  of  Obtaining  Shortnoss  and  Simplicity. 
Besides  the  simple  plan  of  leaving  out  of  the  code  the  greater 
part  of  the   law,  another  way  to    make  it   short  is  to  cut  down 
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the  law  itself  to  the  desired  dimensions^  in  which  case  it  will 
necessarily  become  simple ;  in  other  words  to  go  back  to  a  condition 
of  law  suitable  to  a  semi-civilized  state.  The  law  is  a  body  of 
rules  intended  to  regulate  the  conduct  of  men  to  some  extent  in  most 
of  the  relations  of  life.  In  a  rude  condition  of  society  these  relations 
are  comparatively  simple^  and  the  law  might  reasonably  have  a  cor- 
responding simplicity.^  In  India  the  complex  and  highly  developed 
system  of  law  which  the  English  government  has  introduced  with 
an  honest  and  laudable  purpose  of  administering  better  justice 
than  the  people  got  from  their  native  governments^  and  which  ac- 
cording to  our  standards  is  a  vast  improvement  on  the  state  of  things 
that  existed  before^  is  felt,  according  to  some  accounts,  as  an  almost 
intolerable  burden  by  the  common  people.  But  as  civilization 
advances  the  relations  between  men  grow  enormously  more  compli- 
cated, and  at  the  same  time  there  is  a  desire  to  make  the  law  fit  these 
relations  more  accurately ;  so  that  the  law,  if  it  is  to  keep  pace  with 
the  needs  of  society,  must  take  on  a  corresponding  complication.  The 
complication  of  our  modem  law  arises — ^barring  a  few  rules  that  are 
survivals  from  past  social  and  intellectual  conditions,  and  which  are 
at  present  much  fewer  in  the  law  than  is  often  thought  and  are 
rapidly  being  got  rid  of — from  the  complication  of  its  subject-matter 
and  thcf  greater  exactness  with  which  we  require  it  to  correspond  to 
this.  We  wish  a  nicer  and  more  exact  justice  than  satisfied  our 
simpler  fore&thers,  we  insist  on  providingfor  cases  which  they  over- 
looked. The  law  cannot  be  made  simple  without  being  made  bar- 
barous. For  example,  the  good  old  plan  by  which  a  man  when  he 
wanted  a  wife  painted  himself  blue,  took  his  war  club,  went  in 
search  of  a  woman  who  suited  his  &n(y,  knocked  her  down  and 
carried  her  home,  and  then  kept  her  as  his  absolute  slave  during  his 
pleasure  and  turned  her  away  or  sold  her  if  she  displeased  him,  is 
vastly  simpler  than  our  elaborate  law  of  marriage  and  divorce.  The 
one  can  be  stated  in  a  sentence  and  understood  by  anybody ;  the 
otliers  can  be  made  the  subject  of  a  treatise  and  present  points  of 
difficulty  to  the  acutest  and  best  trained  intellect.  So  too  the 
ancient  principle  that  a  man  who  went  through  with  the  forms  of  a 
formal  contract  was  bound  by  his  acts  whether  he  acted  freely  and 
intelligently  or  not,*  was  very  short  and  simple — and  fit  only  for 

^  In  fact  the  laws  of  undeveloped  communities  are  not  always  simple,  but  are 
frequently  overloaded  with  what  seems  to  us  useless  complications. 
*  Maine  303-304. 

41 
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semi-barbarians.  Now  we  enter  into  minute  and  complioated  in- 
quiries about  fraud,  coercion  and  mistake^  and  the  rules  on  those 
subjects  have  greatly  swelled  the  bulk  of  the  law  and  abound  with 
the  nicest  distinctions. 

The  same  considerations  apply  to  the  desire  to  get  rid  of  lawyers. 
No  doubt  the  community  would  be  better  off,  if,  other  things  being 
equal,  it  could  do  without  lawyers.  Every  set  of  workers  who  contrib- 
ute to  the  production  of  a  commodity,  not  only  those  who  directly  make 
it  or  transport  it  to  the  place  where  it  is  to  be  consumed,  but  those 
also  who  furnish  the  tools  to  the  laborers,  or  teach  them  how  to 
work,  or  protect  them  while  working,  have  to  be  paid  out  of  the 
value  of  the  final  product;  and  if  any  set  could  be  spared  and  left  at 
liberty  to  produce  some  other  form  of  wealth  out  of  which  they 
could  be  paid,  there  would  be  more  left  for  the  rest.  The  same  is 
true  of  lawyers  that  is  true  of  farmers  or  sailors,  neither  more  nor 
less.  If  wheat  grew  spontaneously  like  weeds  and  we  had  the  ships 
of  the  Phoenicians  to  transport  it  in,  the  farmers  and  the  sailors  could 
do  something  else,  and  the  community  would  have  its'  wheat  all  the 
same  and  be  just  so  much  the  richer  for  that  other  work  of 
theirs.  But  since  the  law  cannot  be  simplified  so  as  to  be  knowable 
without  long  and  hard  study,  a  class  of  professional  lawyers  will 
continue  to  be  necessary,  and  any  successful  scheme  of  code  making 
must  accommodate  itself  to  the  &cts  of  the  situation. 

The  above  remarks  must  not  be  pushed  further  than  they  prop- 
erly go.  It  is  not  meant  to  be  asserted  that  nothing  can  be  done  by 
codification  towards  making  the  law  simple.  Much  ought  to  be 
accomplished.  The  mere  clearing  out  of  obsolete  lumber,  the  defi- 
nite choice  between  conflicting  theories,  the  amendment  or  abolition 
of  rules  that  rest  upon  mere  historical  accidents  or  theories  now  ex- 
ploded,  the  consistent  carrying  out  of  principles  now  only  applied  in 
a  fragmentary  and  arbitrary  manner,  and  the  systematic  arrangement 
of  the  whole  law,  for  which  codification  would  give  the  opportunity, 
ought  to  result  in  making  the  law  much  less  a  mystery  than  it  is  to 
intelligent  laymen,  and  simpler  and  easier  to  understand  to  the  law- 
yer. It  ought  to  make  much  easier  the  important  matter  of  satis- 
fying the  people  at  large,  in  whose  hands  the  ultimate  law-making 
power  rests  and  who  at  present  are  inclined  to  look  with  some  sus- 
picion on  lawyers  and  the  courts,  that  whether  they  fully  understand 
the  law  or  not  it  is  on  the  whole  reasonable  and  just  and  not  a  fit  sub- 
ject for  reckless  attacks.     But  the  chief  value  of  a  code  would  be  in 
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its  use  by  courts  and  the  bar.  In  shaping  judicial  legislation,  in 
reducing  the  labor  and  expense  of  preparing  cases,  in  preventing  use- 
less litigation  on  points  which  ought  not  to  admit  of  doubt,  in  les- 
sening the  number  of  matters  that  are  really  doubtful,  and  as  an 
instrument  in  legal  education,  a  good  code  would  be  of  untold  value. 
For  these  purposes  what  is  wanted  is  not  so  much  brevity  as  clear- 
ness and  completeness.  The  code  would  not  be  a  book  to  be  carried 
around  like  a  pocket  vade  mecum,  but  to  lie  in  courts,  public  offices 
and  lawyers'  chambers  to  be  consulted.  Size  then  is  of  compara- 
tively trifling  importance.  If  a  really  good  code  could  be  got  into 
the  present  compass  of  the  United  States  Digest,  we  should  have  no 
cause  to  complain  of  its  excessive  bulk;  though  I  am  inclined 
to  think  that  it  might  be  made  somewhat  smaller. 

§  609.  A  Complete  and  Final  Code  Impossible.  The  second 
of  the  two  errors  to  which  I  alluded  in  §  606  lies  in  fancying  that 
any  code  can  be  complete  and  final.  A  perfect  code  should  express 
the  condition  of  the  law  up  to  the  time  of  its  making,  so  that  a 
competent  person  consulting  it  could  find  in  it  a  reasonably  clear 
rule  for  the  decision  of  every  question  of  law  that  had  ever  up  to 
that  time  been  presented  to  the  courts  and  preserved  in  the  reports, 
and  as  to  every  question  of  curial  feet  thus  fer  raised  and  reported, 
although  he  would  not  find  a  rule  for  its  decision,  yet  he  would  find 
it  pointed  out  in  what  connections  such  questions  could  arise  and 
what  their  relation  was  to  various  questions  of  law.  It  might  even 
go  further  and  carry  out  to  as  fiill  a  developmeut  as  the  minds  of 
the  codifiers  could  reach  to  principles  still  in  process  of  working 
out  by  the  courts.  It  would  be  very  desirable  that  it  should  as  far 
as  possible  anticipate  the  course  that  judicial  l^islation  would  other- 
wise take,  and  so  spare  the  purses  of  suitors.  But  however  far  this 
process  be  carried,  it  were  vain  to  expect,  as  Justinian  did,  that  it 
will  stop  where  the  codifiers  pause.  A  code  will  be  merely  the 
starting  point  of  a  new  growth  of  judge-made  law,  and  will  there- 
fore have  to  be  revised  from  time  to  time  and  the  new  law  worked 
in.  But,  as  I  said  above,  up  to  its  own  date  it  ought  to  aim  to 
present  a  complete  view  of  the  law,  so  as  to  render  all  the  previous 
sources  of  legal  knowledge  useless  except  for  historical  study,  from 
the  necessity  of  which  of  course,  the  most  ideally  perfect  code  would 
not  relieve  the  man  who  wished  to  become  a  learned  lawyer  and  not 
a  mere  practitioner  of  the  trade  of  the  law.  Lest  I  should  seem  to 
cherish  too  high  expectations,  it  may  be  well  to  add  that  perfection 
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in  a  code  will  probably  be  found  a?  hard  to  attain  as  perfection  in 
any  other  result  of  human  efforts. 

§  610.  The  Form  of  a  Code.  What  is  the  best  form  for  a  code 
18  of  course  a  matter  about  which  opinions  will  differ  and  no  fixed 
principles  of  decision  can  be  referred  to.  To  my  judgment  the  plan 
followed  in  the  Indian  codes — or  partial  codes — ^and  in  Sir  J.  F. 
Stephens'  Digest  of  the  Law  of  Evidence,  strongly  commends  itael£ 
A  principle  is  stated ;  the  explanations,  qualifications  and  exceptions 
follow ;  and  the  whole  is  illustrated,  when  it  seems  necessary,  by 
well-chosen  examples.  The  introduction  of  illustrations  into  statutes 
certainly  at  first  sight  strikes  an  American  or  English  lawyer  as 
strange ;  but  there  would  be  many  cases  in  a  code  where  they  would 
be  exceedingly  useful.  Thus  the  exact  extent  of  the  ground  which 
a  rule  is  intended  to  cover,  some  part  of  which  might  easily  be  over- 
looked especially  by  a  person  not  yet  thoroughly  fiuniliar  with  the 
plan  of  arrangement  of  the  code  or  in  whose  mind  traditional  asso- 
ciations contrary  to  it  still  lingered,  could  be  conveniently  pointed 
out  in  the  illustrations  annexed.  Also  in  certain  classes  of  cases 
where  the  difficult  questions  that  arise  are  likely  to  be  questions  of 
curial  fact  rather  than  of  strict  law,  as  in  most  cases  where  reasona- 
bleness is  made  a  standard,  skilfully  selected  illustrations  could  not 
but  be  of  great  help  to  the  court.  By  them  analogies  could  be  sug- 
gested for  its  guidance,  some  of  them  too  subtle  to  be  put  into  words 
and  on  some  of  which  rules  of  law  could  afterwards  be  framed  when 
the  accumulation  of  materials  should  have  made  a  development  of 
the  law  possible  beyond  the  point  to  which  the  codifiers  had  carried  it 
They  could  be  made  to  cover  to  some  extent  the  debatable  ground  be- 
tween curial  fact  and  law,  and  enable  the  codifiers  more  easily  to  deal 
with  what  would  be  one  of  the  most  delicate  problems  of  the  whole 
work  of  codification,  the  decision  as  to  how  far  it  would  be  wise  to 
go  in  laying  down  subrules  and  specifications  under  general  principles. 

§611.  The  Making  of  a  Code.  Although  it  may  be  that  the 
question  of  codification  is  not  to  be  a  practical  one  for  some  time, 
yet  perhaps  a  few  words  as  to  the  manner  of  setting  about  the  work 
may  be  properly  added  here.  It  is  very  desirable  that  the  law 
should  be  as  nearly  as  possible  uniform  over  our  whole  country, 
and  even  that,  so  far  as  the  difference  in  institutions  and  social  con- 
ditions will  allow,  it  should  agree  with  that  of  England,  especially 
in  the  department  of  mercantile  law.  Confining  our  attention,  how- 
ever^ for  the  present  to  the  United  States,  it  would  be  a  plain  and 
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gross  waste  of  resources  for  each  State  to  undertake  to  do  separately 
what  could  just  as  well  be  done  once  for  all ;  and  moreover  no  one 
State  could  fiimish  so  strong  a  committee  of  codification  as  could 
be  selected  out  of  the  whole  Union.  It  should  be  made  a  national, 
or  if  practicable  an  international,  work.  It  must  of  course  be  kept 
wholly  out  of  politics.  To  hand  over  such  an  important  piece  of 
work,  which  once  done  ought  to  stand  in  substance  for  centuries,  to 
a  set  of  men  appointed  by  '^  influence,"  to  treat  the  places  on  the 
commission  as  the  '^  spoils "  of  party  warfare,  would  be  to  mar  it 
from  the  first.  If  we  may  indulge  our  fimcy  for  a  moment  by 
imagining  that  the  time  for  commencing  the  great  undertaking  of 
codification  had  come,  it  may  be  that  the  following  method  of  pro- 
ceeding would  be  wise. 

Some  body  of  men  representing  the  best  l^al  learning  of  the 
country — I  will  say  for  convenience  the  recently  organized  American 
Bar  Association,  which  ought  to  be  such  a  body — should  have  the 
general  supervision  of  the  work.  They  should  appoint  a  commis- 
sion of  from  ten  to  twenty  persons,  chosen  with  care  from  the  best 
lawyers  of  the  country,  to  actually  make  the  code.  The  expenses 
should  be  borne  by  the  National  government,  which  itself  has  need 
of  a  code  for  the  District  of  Columbia,  the  territories  and  other 
places  outside  of  State  limits  where  it  exercises  jurisdiction.  If  the 
enterprise  were  undertaken  jointly  with  Great  Britain,  an  equal 
number  of  codifiers  would  of  course  be  appointed  from  that  country. 
In  any  case  there  ought  to  be  added  to  the  commission  a  few  lawyers 
from  some  of  the  European  countries  which  use  the  civil  law  ;  not 
because  it  would  be  desirable  to  make  any  considerable  infusion  of 
that  law  into  our  own,  but  because  they,  being  accustomed  to  look 
at  the  law  from  a  different  standpoint,  would  probably  be  able  now 
and  then  to  make  very  useful  suggestions  which  lawyers  trained  ex- 
clusively in  our  law  might  overlook. 

The  commission  should  prepare  a  scheme  for  a  code  and  submit  it 
to  the  bodies  by  whom  they  were  appointed  for  discussion  and  ap- 
proval. From  tune  to  time,  both  while  preparing  this  scheme  and 
while  at  work  on  the  details  of  the  code  itself,  they  might  draw  up 
schemes,  outlines  or  statements  of  how  they  proposed  to  deal  with 
some  particular  subject  or  special  point  and  publish  them  in  the 
legal  periodicals  or  have  them  printed  and  send  copies  to  leading 
lawyers  to  invite  suggestions  and  criticism.  Nothing  should  be 
done  in  a  hurry,  and  no  pains  or  expense  should  be  spared  to  make 
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the  oode  as  perfect  as  possible.     A  good  code  will  be  worth  much 
more  than  any  sum  that  can  possibly  be  spent  upon  it. 

The  general  scheme  being  adopted,  they  would  then  proceed  to 
fill  it  up  in  detail.  But  there  would  be  some  subjects  which  could 
not  be  fully  elaborated  in  a  code  intended  for  use  in  all  of  the  States. 
Much  of  the  public  law  is  covered  by  the  national  and  State  con- 
stitutions and  could  not  be  treated  of  in  a  code  which  was  not 
intended  to  have  the  force  of  an  organic  law.  Much  of  it  is  difler- 
ent  in  different  jurisdictions  and  could  not  conveniently  be  made 
alike  in  all.  The  same  is  true  of  a  good  deal  of  the  private  law. 
The  New  England  States,  for  example,  have  thus  far  found  it  pos- 
sible to  get  along  with  much  simpler  laws  as  to  procedure  in  actions 
than  have  been  thought  necessary  in  New  York  and  others  of  the 
larger  States.  A  part  of  this  difficulty  could  be  got  over  by  the 
use  in  the  oode  of  general  words.  Thus  it  might  contain  a  pro- 
vision that  conveyances  of  land  should  be  recorded  in  the  office  of 
the  Roister  of  Deeds  in  the  registration  district  where  the  land  lay, 
and  leave  it  to  each  State  that  should  adopt  the  code  to  say  for 
itself  what  particular  officer  should  act  as  such  Roister  and  what 
division  of  the  State  should  constitute  such  a  district.  In  other 
places  the  general  code  would  have  to  be  left  incomplete.  On  cer- 
tain subjects  the  codifiers  should  not  attempt  to  do  more  than  lay 
out  the  ground,  indicate  the  proper  divisions  and  subdivisions  of 
the  subject,  and  refer  to  the  special  codes  of  the  various  jurisdic- 
tions for  the  details.  This  would  be  the  case,  for  example,  with 
most  of  the  rules  concerning  the  organization  and  jurisdiction  of 
courts  and  procedure,  the  different  circumstances  of  different  com- 
munities calling  for  unlike  rules  on  these  subjects.  The  general 
code  being  completed,  each  jurisdiction  that  adopts  it  should  com- 
pile its  own  special  supplementary  code,  which  should  contain: 
(1)  The  necessary  specifications  on  those  points  where,  as  above 
described,  the  main  code  had  used  only  general  expressions ;  (2)  its 
own  peculiar  law  on  those  subjects  which  had  not  been  fully  dealt 
with  in  the  general  code;  and  (3)  any  variations  which  it  saw  fit  to 
make  from  the  law  as  laid  down  in  the  general  code,  for  although 
uniformity  in  the  law  would  be  eminently  desirable  and  its  attain- 
ment one  of  the  reasons  for  having  a  code,  yet  it  might  happen  that 
in  some  particulars  the  provisions  of  a  code  would  not  be  acceptable 
everywhere.  These  special  codes  should  follow  as  far  as  possible 
the  arrangement  of  the  general  code. 
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§  612.  An  Institutional  Treatise.  Besides  the  code  the  com- 
mission might  prepare  an  institutional  treatise  for  the  use  of 
students^  containing  an  elementary  discussion  of  the  principles  of 
law,  an  explanation  of  the  theory  of  the  code  and  such  an  outline 
view  of  the  law  as  is  suitable  for  a  beginner.  It  should  also  give 
a  history  of  the  development  of  the  law,  and  in  &ct  contain  all 
that  is  needed  in  a  first  book  for  students. 
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The  references  are  to  sections. 

Abandonment  of  possession,  see  Possession. 
Abatement,  see  Naisanoe. 
Abnormal  persons. 

Law  of  normal  and  of  abnormal  persons,  203,  586,587,  595-605. 

Nature  and  kinds  of;  588,  603,  604. 

Bights  and  duties  o^  588. 
Abnormal  property  rights. 

Nature  and  kinds  of,  48,  49,  366,  376,  401,  402. 

Subjects  of,  49,  366. 

Duties  corresponding  to,  366. 
Absolute  and  relative  rights,  351,  352,  358. 
Abuse. 

Of  authority,  see  Authority. 

Of  process,  472. 

Bight  of,  see  Waste. 
Acceptance  of  services,  see  Obligations. 
Acoeasion,  as  a  title,  120. 
Accessories,  101. 
Accessory  things,  57,  432. 
Accident,  as  excusing  a  trespass,  79,  409. 
Accord  and  satisfaction,  149. 
Account,  action  of;  136, 154. 
Acquisitive  prescription,  313. 
Acts. 

Nature  o^  the  will  of  the  actor  and  its  expression,  77~81 ;  see  Omissions. 

Instinctive,  79,  96, 100. 

Mental,  80. 

Groups  o^  treated  as  single ;  identity  o^  82,  568-570. 

Voluntary  and  involuntary  acts  and  omissions,  85,  596,  605 ;  see  Duress. 

In  wider  sense,  86,  406,  407,579,  591. 

Continuing,  569;  see  Wrongs. 

Implied  representations  as  to  lawfulness  o^  245. 

Are  never  commanded  or  forbidden  ^  te^  110,  334. 

Of  ownership,  282. 

Arrangement  of  law  as  to^  596,  605. 

Definitional  consequences  of,  see  Definitional  Consequences. 

Duties  to  act,  see  Duties. 
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Acts  (Oontinued). 

Intention  to  do  acts,  see  Intention ;  fature. 

Done  with  intent  to  injure  others,  see  Fraud,  Intention. 

Of  Grod,  see  Exceptions  to  Duties. 

Place  of,  see  Wrongs. 

See  Conduct,  Juristic  acts. 
Actions. 

Theories  of,  143-145. 

The  title  Actions  in  the  Institutes,  44. 

In  rem  and  in  personamy  133,  145. 

To  enforce  charges,  145. 

Ejc  ddietOf  nature  of,  150. 

For  violation  of  right  and  for  consequential  damage,  406,  407. 

To  prevent  apprehended  wrongs,  602. 

For  causing  death,  373,  374. 

Table  of  forms  of,  154. 

On  contracts,  see  Contracts. 

Against  masters,  husbands,  principals,  form  of,  see  Trespass. 

When  more  than  one  action  will  lie,  see  Wrongs ;  identity  and  consolidation. 

Property  in  action,  see  Property. 

Rights  of  action,  see  Remedial  rights. 

See  Real  actions,  PoasesBory  actions.  Personal  actions.  Specific  performance, 
Statute  of  limitations,  Oiotes  in  action  and  the  names  of  the  various  fbrms  of 
actions. 
Actionable  fraud,  see  Fraud. 
Active  concealment,  see  Misrepresentation. 
Adjective  hiw,  602,  605. 
Administrative  law,  594,  605. 
Administrator,  see  Personal  representative. 
Adverse  possession,  292,  297,  310,  312-^14,  326 ;  see  Lapse  of  time. 
Adverse  use,  see  Adverse  possession. 
Advowson,  128. 

Agency,  see  Principal  and  agent. 
Aggravation,  matter  of,  574. 
Agreements. 

Nature  of,  mutual  consent,  156, 178,  226,  232. 

The  essence  of,  intrinsic  and  extrinsic  circumstances,  232. 

aasses  of,  179,  597. 

Arrangement  of  law  as  to,  597,  605. 

As  tituli,  see  Titulus. 

Obligations  arising  from,  see  Obligations. 

See  Contracts,  Illegality,  Fraud,  Rescission. 
Air,  rights  in,  388,  392. 
Ancient  lights  or  windows,  75,  392. 
Alienability  of  property  rights,  see  349, 379,  397. 
Animals. 

Grounds  of  liability  for  damage  done  by,  88, 106, 107 ;  see  Noxious  things. 

Duties  of  possessor  of,  107, 119 ;  see  Noxious  things. 

Fera  natwcB,  287, 389,  596,  605. 

Right  to  chance  of  capturing,  352. 
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AnimalB  {Continued), 

Trespasses  bj,  106, 107,  409,  448,  451. 
Animus  domini,  posstdendi,  tenevidiy  see  Possession. 
Annuities,  49,  506. 
Appointment,  see  Power. 

Apportionment  of  definitional  consequences,  see  Wrongs ;  identity. 
Appropriation,  see  Possession ;  delivery. 

Of  funds  to  specific  claims,  506. 
Appurtenant  property  rights,  see  Property. 
Area  of  possession,  see  Possession. 
Argumentative  pleading,  see  Pleading. 
Arrangement. 

Of  the  portion  of  the  law  relating  directly  to  rights  and  duties,  S34r-337,  477- 
479,  595,  596,  598-601,  605. 

Of  the  law  generally,  ends  sought,  a  philosophical  arrangement,  582-58^. 

See  Abnormal  persons,  Codification,  Constitutional  law,  National  law,  Public 
law. 
Arrogation,  33. 
Artificial  persons,  see  Persona, 

Nature  and  kinds  of,  30-^2,  37,  38. 

Arrangement  of  law  as  to,  596,  604. 
Artificial  things,  see  Things. 
Assault,  82, 121,  340,  412,  570. 

Assignee  in  bankruptcy,  his  relation  to  the  bankrupt,  34,  55. 
Assignment. 

For  benefit  of  creditors  or  in  bankruptcy,  150, 151, 170,  490,  573. 

Of  ehoees  in  action,  141, 151, 166,  324. 

Of  possibiUties,  165-167. 

Of  inchoate  rights,  165. 

Equitable  assignments,  166, 494. 

By  one  disseised  or  dispossessed,  see  Seizin,  Possession. 

New  assignment,  see  Pleading. 
Assize,  of  novel  disseizin,  316. 
Associations,  604. 
AasumpsU. 

Original  meaning  of,  136. 

Lditer  meaning  implying  a  contract,  136, 137,  486. 

Nature  of  the  action  of,  150, 154,  484,  497,  519. 

Right  to  waive  a  tort  and  sue  in  asnanpnt,  499. 

As  an  equitable  action  to  enforce  trusts,  520. 

See  Indebitatus  cusumpsU, 
Attachment,  see  Seizure. 
Auctions,  frauds  in  bidding  at,  230,  245,  273. 
Austin. 

His  definitions :  of  law,  7, 16 ;  of  omission  and  forbearance,  83 ;  of  right,  113 ; 
of  intention,  210,  213 ;  of  heedlessness,  210 ;  of  rashness,  210;  of  negligence, 
215 ;  of  ownership  and  easement,  385. 

His  theories :  of  active  duties  and  the  correspondence  of  duties  to  rights  m  rem, 
134;  of  the  grounds  of  liability,  184;  of  negative  easements,  391 ;  of  status, 
589 ;  of  public  law,  590. 
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Austin  (Qmtinued). 

Criticisms :  on  the  distinction  between  tiUdus  and  modus  aoqtUrendif  159 ;  on 
certain  codes,  607. 

His  nomenclature  of  antecedent  rights,  142. 
Authority. 

Abuse  of,  267,  473. 

As  the  basis-right  of  a  trust,  517. 

As  justifying  conduct  otherwise  unlawful,  427,  450. 
Average  man ;  see  Standard  man. 

His  conduct  as  a  test  of  reasonableness  or  due  care,  203,  204. 
Bailment. 

Bights  and  duties  of  parties  to,  135,  137,  207,  321,  331,  390,395,  412,  432,  461, 
486,  501,  502 ;  see  Obligations ;  to  restore.  Mandate,  and  names  of  difierent 
kinds  of  bailments. 

Simple  bailment,  332. 

Possession  of  thing  bailed  by  bailee  and  bailor,  276, 299,  304 ;  see  Posseaaion. 

How  far  bailment  creates  a  trust,  520,  523. 

Arrangement  of  law  as  to,  597. 
Bankruptcy,  see  Assignee,  Assignment,  Bonontm  vencUtio,  Fraud. 
Basis-right,  see  Trust. 
Battery,  424. 
BeUef. 

Nature  of,  241-245. 

Reasonable  grounds  of,  242. 

As  an  element  in  intention,  209-213,  239. 

As  an  element  in  fraud,  239-247. 

As  determining  the  reasonableness  of  conduct,  see  Knowledge. 

As  the  subject-matter  of  a  misrepresentation,  see  Misrepresentation. 

As  related  to  duties  about  noxious  things  or  nuisances,  see  Noxious  things, 
Nuisances. 
Benefactors,  frauds  on,  273. 
Bilateral,  see  Unilateral. 
Birth,  not  an  act,  78. 

Blameworthiness,  as  a  ground  of  liability,  409  ;  see  Duties ;  of  choice. 
Bodily  security. 

Right  of;  339,  373,  374. 

Duties  as  to,  412-463. 
Body,  see  Dead  body. 
Bond,  147. 
Bonoftan  vendUiOf  44. 
Boundaries,  law  as  to,  594,  605. 
Breach  of  duty,  see  Wrong. 

Inducing  another  to  break  his  duty,  474. 
Breach  of  peace,  prevention  of,  see  Exceptions  to  duties. 
Breach  of  trust  or  confidence,  see  Trust,  Confidence. 
Brevity,  in  a  code,  606-^608. 
Bridge,  see  Highway. 
Burdened  rights,  43,  45,  381. 
California,  code  of,  607. 
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Capacity. 

Nature  o^  whether  a  legal  entity,  156, 160, 162,  589. 

As  an  inyestitive  &ct,  160. 

DiBpofiitive  facts  of,  161, 163. 

As  an  element  in  status,  588. 

Arrangement  of  law  as  to^  596,  605. 
Care. 

Degrees  o^  see  Negligence. 

Dae  care,  see  Negligence,  Standard  of  conduct. 

Correspondence  of  duties  as  to,  see  Correspondence.. 
Carelessness. 

Its  nature,  215,  216. 

It  does  not  generally  amount  to  fraud,  230,  241-245,  249. 
Carriers,  duUes  of;  188, 191,  206,  432, 486-^9. 
Case,  action  on. 

History  of;  136,  413,  486. 

Nature  of,  relation  to  primary  rights  and  d>mparison  with  other  forms  of 
action,  150, 154. 

Does  not  lie  for  some  intentional  wrongs^  406. 

Actions  for  omissions,  136,  413. 

Actions  for  injuries  to  possession,  420. 

Indirectness  of  damage,  see  Damage,  Trespass. 

Case-duties  and  trespass-duties ;  wrongs  suable  for  in  case  or  trespass^  see 
Trespass. 
Cbusa  proximOf  see  Proximateneas  of  consequences. 
Caveat  emptoTy  235. 

Charge,  see  Facultative  rights,  Actions. 
Chattels  real,  375. 
Children,  see  Infants. 
Choice,  duties  of;  see  Duties. 
Cho9e  in  action. 

Assignment  of;  141, 151, 166, 324. 

Succession  to,  325. 

Bights  of  a  person  disseized  or  dispossessed  called  such,  822;  see  Seizin, 
PosBeasion. 

Property  in  action,  see  Property. 
Citizenship,  laws  relating  to,  594,  605. 
Civil  injury,  see  Wrong. 
Claim,  see  Continual  claim. 
Classification,  legal,  diffitnilties  in,  60,  585. 
Code  Napoleon,  607. 
Codification. 

In  general,  584,  606-612. 

The  arrangement  and  form  of  a  code,  593-605,  610. 

The  making  a  code,  611. 
Coercion,  see  Acts,  Duress. 

Collections  of  persons  and  things,  see  Artificial  persons,  Artificial  things* 
Color  of  title,  possession  under,  297. 
Comity,  162. 
Commands,  as  laws,  15 ;  see  Rules. 
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Commodatum,  degree  of  care  required,  207. 
Common  informer,  see  Sanction. 
Common  rights,  400,  627. 
Company,  see  Corporations. 
Compensation. 

Duty  to  make  and  right  to  receive,  141, 144,150 ;  see  Remedial  rights  and  duties. 

For  what  given,  in  constnicting  works,  526. 
Complete  legal  state,  see  L^al  state. 
Compulsion,  see  Acts,  Duress. 
Computation  of  time,  596,  605. 
Concealment,  as  fraud,  231-238,  240,  269. 
Conclusive  presumptions,  63. 
Concurrent  possession,  291,  304,  381. 
Condition. 

Eights  in  the  condition  of  a  thing,  347. 

Precedent,  distinguished  from  a  misrepresentation,  etc,  227,  246. 

Pecuniary  condition  of  a  person,  see  Unimpaired  pecuniary  condition. 
Conduct. 

Divided  into  acts  and  omissions,  81. 

Presumed  to  be  rightful,  87. 

The  end  sought  in  creating  rights,  126. 

Arrangement  of  the  law  as  to,  596,  605. 
Confidence,  see  Fraud,  Misrepresentation,  Trust,  Undue  influence. 
Conflict  of  duties,  190, 192,  426. 
Conflict  of  laws,  162,  694,  605. 
Confusion  of  goods,  right  to  possess,  432. 
Consensual  contracts,  see  Contracts. 
Consent,  see  Agreement. 
Consequences. 

Arrangement  of  the  law  as  to,  596,  605. 

Included  in  act  in  the  wider  sense,  see  Acts. 

Intention  of  consequences,  see  Intention ;  present. 

Direct  and  indirect,  see  Damage. 

See  Definitional  consequences.  Proximate  and  remote  consequences. 
Consequential  damage,  347,  406,  407, 666. 
Consideration. 

Original  meaning  and  use,  136. 

Bight  of  action  as,  163. 

Whether  a  form,  173. 

Doctrine  of,  carried  too  far  in  our  law,  176,  493. 

Must  be  performed  or  given  as  such,  489. 

Time  of,  492. 
Consolidation  of  wrongs,  566,  571-574. 
Conspiracy,  469. 

Constitutional  law,  592,  594,  605. 
Constitutional  limitations,  see  Obligation  of  contracts. 

.  Rights  created  by,  141,  401. 
Construction  and  Interpretation. 

As  a  process  of  l^islation,  10. 

Rules  of,  14,  62,  71,  597,  605. 
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Constmction  and  Interpretation  {Continued). 
Whether  a  matter  of  fact  or  of  law,  71|  234. 
Of  representations,  240,  251,  260. 
Constructive  facts,  64,  65, 156, 186,  222 ;  see  Fraud,  Poasession. 
Content  of  rights  and  duties,  see  Rights,  Duties. 
Continual  claim,  316,  321,  324,  326. 

Continuance  of  rights  and  of  possession,  presumptions  as  to,  288,  289,  291. 
Continuing  acts,  obligations,  trespasses,  wrongs,  see  Acts,  Obligations,  Trespasses, 

Wrongs. 
QnUra  profarentemj  words  so  taken,  71. 
Contractors,  responsibility  for  conduct  of,  90,  92. 
Contracts. 

Nature  of. 

In  general,  how  different  from  other  agreements,  178, 179,  583,  597. 
Undue  extension  of  the  use  of  the  word  in  our  law,  178, 583. 
Denotes  both  the  juristic  act  and  the  obligation,  597. 
How  different  from  promissory  representations,  see  Misrepresentation. 
How  different  from  declarations  of  trust,  see  Obligations. 
Subject-matter  of,  contracts  for  events  or  acts  of  others,  112. 
Classes  of. 

Verbal,  literal,  real,  consensual,  132, 143, 173,  484. 
Unilateral  and  bilateral,  170 ;  see  Unilateral  acts. 
Express  and  impUed. 
In  general,  483-489. 

Contracts  implied  in  law,  quasi  contract,  483-489,  519. 
The  fiction  of  implied  contracts  is  useless,  263,  483. 
Implied  contract  against  the  contributory  wrong  of  third  persons, 
105  ;  see  Assumpaity  Debt. 
Validity  of,  141,  172,  224;  see  Rescission,  Fraud,  Duress,  Ill^ity. 
Effect  of. 

Rights  and  duties  created  by  contracts. 

In  general,  see  Obligations,  Exceptions  to  duties. 

Effect  of  contracts  upon  non-contractual  duties,  488,  497 ;  see  Overlapping 

of  duties. 
Non-contractual  duties  annexed  by  law  to  contracts,  487. 
Contracts  creating  trusts,  see  Trusts. 
Remedies  upon. 

By  action,  generally,  136 ;  see  Remedial  rights,  Specific  performance. 
Suits  before  time  of  performance,  164. 
Who  may  sue  and  be  sued,  93,  263,  467. 

Damages  for  breach,  see  Damages,  Proximate  and  remote  consequences. 
Enticing  a  person  to  break  his  contract,  357. 
Arrangement  of  the  law  as  to,  150,  597,  605. 
See  Consideration,  Offer,  Sale. 
Contributory  wrong  or  negligence,  see  Wrong,  Risk. 
Control,  confusion  with  possession,  possessory  control,  309,  315. 
Conversion. 

In  equity,  128, 131. 

Of  chattels,  284,  291,  308,  412,  432,  569. 
Conveyances,  179. 
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Cop3rright,  see  Monopoly. 

GorporationSy  31,  594,  604,  605 ;  see  Municipal  corporations^  Shax«a^  Ultra  viret. 

Corpse,  see  Dead  body. 

Correepondence  of  duties  and  rights. 

In  general,  113,  52S--541. 

No  general  rule  to  determine,  124, 134. 

Of  one  duty  to  many  rights,  of  one  right  to  many  duties,  124^  129, 134. 

Question  of  confounded  with  that  of  proximateness  of  conseqaeooes^  528, 530, 
533,  545,  546. 

Connection  between  breach  of  duty  and  violation  of  right,  535. 

Protected  rights,  119, 121, 122, 124,  528-^1. 

Facultative  rights,  127. 

Rights  in  rem  and  in  perwnamy  129, 130. 

Jn^^nere,  529,  530. 

In  specUy  531,  541. 

Of  inchoate  duties,  532. 

Of  duties  as  to  due  care,  negligence  and  reasonablenesB^  533,  563. 

Of  duties  as  to  fraud,  534. 

Of  duties  owed  to  a  class  of  persons,  536. 

Of  duties  as  to  intentional  wrongs  and  crimes,  537,  538. 

Of  duties  of  choice  whose  definitional  end  is  not  the  avoidance  of  harm  to 
others,  539. 

Of  peremptory  duties,  540. 
Correspondent  righto. 

Nature  and  elements,  113, 130 ;  see  Relative  righto. 

Identity  with  duties,  114;  see  Jural  relations. 

Relation  to  protected  rights,  125, 130, 134. 

Violation  is  not  a  wrong,  125,  358 ;  see  Wrongs. 
County,  powers  of  jury  limited  to,  578. 
Course  of  conduct,  see  Undertaker. 
Courts. 

Frauds  on,  250. 

Laws  concerning,  594,  605. 

Covenant,  118, 136, 150, 154,  597,  605. 
Creditors. 

Frauds  upon,  270,  273. 

Righto  to  judgment  debtors,  365. 

Assignmento  for  benefit  of,  see  Assignment. 
Crimes. 

Nature  of,  524,  578,  579. 

Duties  under  criminal  law,  141. 

State  of  mind  as  an  element  in,  253^  537 ;  see  State  of  mind. 

Place  oi^  578,  579 ;  see  Wrongs. 

Arrangement  of  the  law  as  to  crimes,  590,  594,  605. 

Correspondence  of  duties  as  to,  see  Correspondence. 

Prevention  of^  see  Exceptions  to  duties. 

Proximateness  of  consequences  in,  see  Proximate  ooosequenoes. 

Identity  and  consolidation  o^  see  Wrongs. 

Overlapping  of,  see  Overlapping. 

The  rule,  not  twice  in  jeopardy,  see  Jeopardy. 
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Crimes  {Continued), 

Bemedial  rights  arising  from  crimes,  see  Remedial  rights. 
Criminal  law,  see  Crimes. 
Curial  facts,  70,  74. 
Customary  law,  19. 
Custom  of  England,  duties  bj,  486. 
Cypres,  490,  601. 
Damage. 

Nature  of,  143,  358,  525. 

Direct  and  indirect,  86,  404,  406,  407,  410,  411,  542,  579,  596,  602. 

Consequential,  347,  406,  407,  566. 

Damnum  absque  ii^vria^  335,  525. 

Damnum  emergeru  and  lucrum  eeeeanSf  850. 

What  may  be  recovered  for,  541. 

As  a  test  of  the  presence  of  protected  rights,  134. 

Violation  or  deprivation  of  protected  right  or  assumption  of  duty,  imports,  21, 
526. 

Not  to  be  twice  compensated  for,  565,  575. 

Arrangement  of  the  law  as  to,  596,  602,  605. 

See  Proximate  consequences,  Slander. 
Damages. 

In  debt  and  detinue,  148.* 

Vindictive  or  punitive,  341. 

Nominal,  526. 

Measure  of,  543,  544,  559. 

Fixed  by  agreement,  552. 

For  non-payment  of  money,  56). 

Arrangement  of  law  as  to^  602,  605. 
Damnum,  see  Damage. 
Danger,  see  Invitation,  Risk. 
Dangerous  things. 

Nature  of,  435 ;  see  Noxious  things. 

Duties  as  to,  229,  418,  489 ;  see  Noxious  things. 
Dead  body,  rights  and  duties  as  to,  388,  500,  512. 
Death,  78,  579,  596,  605 ;  see  Descent,  Succession. 
Debt,  action  o^  135, 136, 147-150, 154. 
Debtor,  see  Creditor. 
Debts. 

Nature  of,  147,  484^  506. 

As  things,  49. 

As  property,  402. 

How  created,  52, 147,  484^  504^509. 

Duty  to  pay.  111. 

Effect  of  non-payment,  147-149. 

See  Tender. 
Decisions,  give  rise  to  rules  of  law,  75. 
Declarations  of  trust,  see  Obligations. 
Decree,  see  Judgment. 
Deeds. 

Nature  and  use,  597. 
42 
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Deeds  (Qmiinued). 

Delivery,  292. 

Annngement  of  the  law  as  to,  597. 

See  Quitclaim,  Seal,  Specialty. 
De  facto  exercise  of  rights,  see  Exercise  of  rights. 
Defense,  see  Bemedial  rights.  Self-defense. 
Definite  rights,  470. 

Definitional  consequences,  111,  121,  543;  see  Wrongs,  identity  of. 
Definitional  end,  111,  122, 187-194,  639. 
Definitions,  20,  595^97,  6a5. 
Degrees  of  care  or  n^ligence,  see  Negligence. 
Delegation  of  legislative  power,  17. 
Delict,  see  Tort. 

Delivery,  see  Modus  acquirendij  Possession,  Sale. 
Demand,  22,  432,  501,  502,  505,  507. 
Dependent  rights,  348,  378,  390,  399. 
Deposit,  182,  207. 
Deprivation  of  right,  see  Damage. 
Descent,  44, 120 ;  see  Succession. 
Desire,  as  an  element  in  intention,  210-213,  229,  239. 
Detention,  276,  278,  303,  310,  332. 
Detinue,  135, 136, 147,  148, 150, 164,  420,  601. 
Devise,  168 ;  see  Executory  devise. 
Direct  damage,  see  Damage. 
Dispositive  facts. 

Nature  of,  64, 155. 

Creation,  transfer  and  extinction  of  rights  and  duties,  155,  396. 

Investitive,  divestitive,  originative,  translative,  extinctive  and  sabstitiiliTe 
facts,  119, 155, 160,  277. 

Negatively  dispositive  facts,  155. 

Indirectly  dispositive  facts,  156. 

Identical  and  similar  facts,  157. 

General  and  special  dispositive  facts,  158. 

Complete  and  incomplete  groups  of  dii^)ositive  facts,  160. 

Capacitating  and  titulary  facts,  161, 163, 588. 

Arrangement  of  the  law  as  to,  596,  598,  605. 

See  Capacity,  Modus  acquirendiy  Title,  TUtUus, 
Dispossession,  see  Possession. 
Disseizen,  see  Seizin. 
Distinct  right,  470. 
Distress,  142,  394. 

Divestitive  facts,  see  Dispositive  facts. 
Divisions,  internal  of  State,  594,  605. 
Domestic  obligations,  359. 
Domicil,  161,  594,  596,  605. 

Dominant  tenement,  as  a  quasi  artificial  person,  31,  32. 
Dominical  rights,  363. 
Dominion,  see  Property. 
Drunken  persons,  156. 
Due  care,  see  Care,  Negligence. 
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Daration,  of  property  rights,  379,  396. 

DcresBy  425 ;  see  Acts,  BesciaBion,  Undae  influence. 

Duty  (in  general). 

Nature  aud  elements  of,  108, 110,  336. 

Persons  of  inherence  and  incidence,  30, 110, 113, 123. 

To  whom  duties  are  owed,  109,  121, 124;  see  Correspondence. 

Identitj  of  duty  and  correspondent  right,  114 ;  see  Jural  relations. 

Definition  of,  depends  upon  that  of  rights,  121, 122. 

Duty  and  right  meeting  in  same  person,  141. 

Conflict  of  duties,  190, 192,  426. 

Has  negative  pecimiary  value,  assumption  imports  damage,  21,  626;  see 
Sanctions. 

Classification  of  duties  hy  the  definitional  elements  attending  the  act,  110,  111. 

Efiect  of  entrusting  performance  to  others,  90,  413. 

Breach  of  duty  created  hy  specialty,  149. 

Creation,  extinction  and  transfer  of  duties,  see  Dispositive  facts. 

Identity  of  duties,  see  Wrongs,  identity. 

Arrangement  of  law  as  to,  see  Arrangement. 

See  Correspondence  of  duties  and  rights.  Duties,  Exceptions  to  duties,  Over- 
lapping of  duties.  Sanctions. 
Duties  (particular  kinds). 

Peremptory,  111 ;  see  Definitional  consequences.  Duties  of  choice,  ii^ru. 

Of  choice. 

Nature,  111,  134, 186-188;  see  Definitional  end,  Beasonahleness. 
Belation  to  blameworthiness,  intention,  negligence,  184, 186, 194,  210. 
Nature  of  the  choice,  188-194,  206,  214,  426. 
Sometimes  become  peremptory,  76, 196,  200. 
State  of  mind  of  one  who  breaks,  214-217. 

Of  intent,  111,  184. 

As  to  events,  112. 

Primary  and  secondary,  antecedent  and  remedial,  see  Bemedial  rights. 

L^;al  and  equitable,  139,  478,  479. 

Perfect  and  imperfect,  see  Imperfect  rights. 

Sanctioning  duties,  23. 

To  pay  penalties,  22. 

To  act,  whether  always  obligations,  134. 

Standard  man  duties,  204. 

General  duty  as  to  intentional  and  n^ligent  acts,  136, 187,  229,  334,  412,  436. 

General  duty  as  to  intentional  and  negligent  omissions,  136,  229,  413. 

Not  to  sue  or  defend  without  cause,  141, 144. 

To  remember,  246. 

Corresponding  to  right  of  unimpaired  pecuniary  condition,  361,  467-474. 

Under  Lord  Campbell's  Act,  373,  374. 

Arising  from  possession,  107,  410,  461 ;  see  Noxious  things.  Nuisances,  Obliga- 
tions. 

Trespass-duties  and  case-duties,  411. 

Corresponding  to  rights  of  liberty,  bodily  and  mental  security,    property 
and  jMtestaf,  412-463. 

Of  persons  generally,  412-433. 

Of  one  who  furnishes  a  thing  for  use,  416. 


660  INDEX. 

Duties  (particalar  kinds)  (Ooniifimed), 

Gorresponding  especially  to  the  right  of  liberty,  419. 

"  «  a  «        poBsesBion,  420- 

*"  **  *^  *^       poUgUit,  ^2y  46S. 

**  to  Tarioas  rights,  475. 

Misoellaneoos  dnties,  476.  i 

By  the  custom  of  England,  486. 

See  Abnormal  person,  Abase  of  proceasy  Assault,  Bailment,  Gootract,  Coo- 
yendon,  Crimes,  Dangerous  things^  Exceptions  to  duties,  Frand,  Imprisonment, 
Invitation,  Judgment,  Malicious  ii^nries,  Malicious  suits  and  pro8ecutioii% 
Noxious  things.  Nuisances,  Reputation,  Restoration,  SUnder,  Statutory 
duties,  Subject  person.  Support,  Tortious  taking,  Trespass^  Undertaker. 
Easements. 

Nature,  45,  314,  390,  512. 

Austin's  definition,  385. 

What  kinds  may  exist,  311,  378, 390. 

Acquisition  by  prescription,  313,  314. 

Negative  easements,  378,  388, 390-^92,  512. 

See  Burdened  rights,  Dominant  tenement. 
Ecclesiastical  law,  594,  605. 
Education,  laws  as  to^  594,  605. 
i;iectment,  144, 146, 150, 154, 288. 
Election. 

Disseizin  by,  316,  327. 

Equitable  doctrine  of,  495. 
Elections  and  dective  franchise,  law  of,  594, 605. 
Elementary  l^;al  ideas,  28. 
Eminent  domain,  128. 
Emphyteusis^  44. 
Ends. 

Definitional  of  duties,  111,  122, 187-194,  539. 

Sought  in  the  creation  of  rights  and  duties,  126, 190. 

To  be  chosen  between  in  duties  of  choice,  188-193. 
Enticement,  see  Dominical  rights,  Duties,  Exceptions  to  dutfes,  Imperfect  rights 

and  duties,  Malicious  ii\juries,  Marital  rights,  Seduction. 
Entry. 

Right  of,  320-322,  325 ;  see  Statute  of  limitations. 

Effect  of,  320-326,  329. 

To  retake  chattels,  425. 
Equal  rights,  law  of,  587. 
Equity. 

Equitable  rights  and  duties,  139,  478,  479 ;  see  Trusts. 

The  distinction  between  law  and  equity,  139. 

Equitable  property,  139, 170,  402,  492,  521. 

Equitable  assignments,  166, 494. 

He  who  seeks  equity  must  do  equity,  141. 
Estate. 

Nature  of  in  our  law,  45,  818,  321 ;  see  Property. 

Origm  of;  318. 

Of  deceased  persons,  32, 34. 
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Estate  (OmiititMcQ. 

In  expectancy,  see  Property. 
Estoppel,  62,  232,  596 ;  see  Poflseflslon. 
Evidence. 

Statement  of  in  pleading^  67. 

Arrangement  of  law  ae  to,  602,  606. 
Evidentiazy  prescription,  313;  see  Lapse  of  time. 
Events. 

Duties  as  to,  112. 

Dispositive,  156. 
Exceptions  to  duties. 

Reasonable  exercise  of  rights,  190,  469,  '470. 

Defense,  prevention  of  harm  or  wrong  doing,  saving  of  life^  etCL,  27, 189, 192, 
426,449. 

Trifling  interferences  with  other^  424. 

Coercion  or  duress,  426. 

Conflict  of  duties,  190^  192,  426. 

Authority  or  license^  427,  450. 

Exceptions  as  to  persons  invited  or  lieensed,  428,  466. 

Changing  position  of  persons  or  things  429. 

Dedication  of  highways^  430. 

Withdrawal  of  support,  431. 

Sundry  permissible  interferences  with  possession,  432. 

Exceptions  as  to  enticing  away,  433. 

To  duties  as  to  nuisances^  438,  448-460. 

Act  of  God,  and  vis  iHo/or,  439,  458. 

Innocent  possession,  creation  or  use  of  nuisanoes,  453. 

Bestoriag  a  former  condition  of  things  454. 

Want  of  control,  457. 

Natuiml  and  ordinary  use  of  things  469. 

By  agreement,  462. 

PermisBive  wastes  462. 

In  favor  of  sub-employees,  468. 

Exceptions  to  obligation  to  restore,  502. 
£c  eontradu  and  ez  ddido,  see  Actions,  Obligations. 
Execution,  142, 316. 
Bxeeutive  powers^  17. 
£lxecutor,  see  Personal  representative. 
Executory  devise  or  bequest,  169. 
Exercise  of  rights. 

Of  protected  rights,  126,  281,  309. 

Of  another's  right,  liaUlities  from,  105. 

Through  another,  309. 

Called  possession,  310,  314^  316,  320;  see  Possession. 

How  ftur  protected  in  law,  presumption  that  the  right  exists,  311. 

Efiect  of  usurpation,  320 ;  see  Adverse  possession. 

Reasonable  exceptions  to  duties,  190,  459,  470. 

Arrangement  of  law  as  to,  697,  605. 
Expectancy,  estates  in,  46, 16^  169,  315,  378,  381,  393. 
ExpectaiicHi,  see  Beliet 
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Exterritoriality,  594. 

Extinction  of  rights  and  duties,  see  Dispositive  fiicts. 

Extinctive  agreements,  179,  597,  605. 

Extinctive  facts,  see  Dispositive  facts. 

Extinctive  juriiAic  acts,  178. 

Extinctive  prescription,  313 ;  see  Lapse  of  time. 

Extrinsic  circomstanoes,  in  agreements,  232. 

Facts. 

Meaning  of  the  word  in  law,  62. 

Rules  of  law  arising  from  decisions  on,  75. 

Forming  content  of  protected  rights,  121, 123. 

Arrangement  of  the  law  as  to,  596,'  605. 

See  Construction,  Constructive  facts,  Curial  &cts,  IKspositive  facts,  Ficliona, 
Knowledge,  Misrepresentation,  Possession,  Presumptions,  Propositions  of 
fact,  Beaaonableness,  Belevancy. 
Faculties ;  facultative  rights. 

Nature  of,  127. 

Have  no  corresponding  duties,  127,  514. 

Powers  and  charges,  128 ;  see  Powers^  Property. 

In  remy  181. 

Jn  jNTsoiuufi,  131,  477,  514,  515,  600,  605. 

Conditioned  upon  commission  of  wrong,  145,  514. 

Have  pecuniary  value,  526. 

As  trusts,  516. 

As  property,  see  Property. 
False  imprisonment,  see  Imprisonment. 
l^bmiZui,  102,  359. 
Federal  law,  592. 
Fee  simple^  45-47,  395. 
Feme  covert,  see  Husband  and  wife. 
Feoffinent,  327 ;  see  Seisdn. 
Feudal  83rstem. 

Nature  and  incidents,  317-319 ;  see  Seizin. 

Usurpation  of  a  tenancy,  319,  320,  322. 
Fictions,  66,  596 ;  see  Presumptions. 

Fiduciary  relation,  special  rules  as  to  fraud  in,  235,  246,  255,  268. 
Finder. 

Who  is ;  lost  articles,  300,  301. 

Possession  by,  278. 

Bights  and  duties  of,  432,  461.. 
Fire,  190,  425,  452. 
Fishery,  rights  of,  388. 
Fixtures,  see  Accessory  things.. 
Forbearance,  83,  596,  605. 
Force,  4,  7, 122?  see  Forcible  i^iuriea 
Forcible  injuries,  404,  405. 
Forgetfulness,  duty  to  remember^  245. 
Foreign  law,  596 ;  see  Conflict  of  laws. 
Formal  and  formless  juristic  acts,  173-176,  697,  605» 
Franchises,  45,  49,  368,  401, 402,  594. 
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Fraud. 

As  the  name  of  a  state  of  mind,  181,  221. 

Moral  basis  of  law  of,  moral  fraud,  223. 

Its  connection  with  reasonableness,  72, 194,  223;  see  Misrepresentation. 

As  an  attribute  of  conduct,  183,  221. 

Duties  as  to,  111,  141, 194,  223,  225,  351,  371,  471,  534. 

The  prevention  of,  12,  22^  263,  479. 

Effects  of,  225,  226,  498. 

Provisions  of  N.  Y.  Draft  Civil  Code  as  to,  607. 

Actual  and  constructive,  64,  221-225. 

L^al,  194,  224. 

Actionable,  invalidating  and  ^^wui-invalidating,  141,  225,  226,  246. 

On  third  persons,  40,  63,  270-273. 

On  courts^  250. 

Statutory  and  on  bankrupt  acts,  274. 

Miscellaneous  kinds  of,  275. 

Arrangement  of  the  law  as  to,  471,  596,  605. 

See  Abuse  of  authority.  Auction,  Breach  of  trust,  Creditors,  Estoppel,  Misrep- 
resentation, Bescission,  Trademark,  Undue  influence. 
fVuctuM,  Fruits,  384. 

Full  ownership,  see  Ownership,  Property. 
Fund. 

Nature  of,  32,  51,  52,  505 ;  see  Money. 

When  it  exists,  53,  505. 

As  the  basis-right  of  a  trust,  52,  504,  517. 

Possession  and  ownership  of,  52, 147,  504. 

Obligations  as  to,  52,  504-^09,  517,  572. 

Appropriation  of  and  orders  drawn  on,  506. 

Exchange,  transfer  and  substitution  of,  508,  509. 

Arrangement  of  the  law  as  to,  596,  605. 
Fungible  things,  see  Money,  Things. 

Furnishing  a  thing  for  use,  416.  *  ' 

Future  fiusta,  see  Misrepresentation. 
Future  intention,  208,  213,  216. 
Gaiufl^  his  arrangement  of  the  law,  44. 
Game,  right  to  take,  388 ;  see  Animal. 
General  dispositive  facts,  158. 
General  issue,  67. 
General  law,  587. 
Gift. 

As  a  title,  120. 

A  bilateral  transaction,  177. 

A  translative  agreement,  179. 

Assent  presumed,  490,  492. 

Arrangement  of  law  as  to,  597,  605. 

Obligations  from  transactions  analogous  to  gifts,  see  Obligations. 

Of  equitable  rights,  see  Declaration  of  trust 
God,  act  oi^  439,  458. 
Good-will,  38,  48,  50,  370. 
Goodfl^  transfer  of  stock  oi^  40. 
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Groas  negligence,  see  Xegligenoe. 

Grounds  of  beli^  or  opinion,  see  Belief  Miarepresentatioo. 

Groaps  of  acts,  see  Acts,  in  wider  sense. 

Groups  of  things,  40 ;  see  UmvenitaleB  renim. 

Guardian  and  ward,  see  Fiduciary  relation,  Tutelary  rights. 

Guest,  see  Host  and  guest 

Habeag  oorpiu,  144,  602. 

HcBredUas,  32,  33,  41. 

HcBreSf  33. 

Harmful  thing,  see  Dangerous  thing.  Noxious  thing,  Nuisanoe. 

Health,  laws  as  to,  694,  605. 

Heedlessness,  210,  215. 

Heir,  34, 16^  168 ;  see  Haares. 

HerediUu,  see  HcaredUas, 

Heresj  see  Hoares, 

Heriot,  394. 

Highways. 

Rights  in,  114, 122, 125,  348,  390. 

Duties  as  to,  114, 122, 125, 189, 191,  430. 

Dedication  of,  430. 

Laws  as  to,  594,  605. 
Hirer,  rights  and  duties  of^  207,  427. 
Homicide. 

Not  a  Yiolati<Mi  of  right  of  security,  339. 

Actions  for  causing  death,  373,  374. 
Host  and  guest,  105,  427. 
Husband  and  wife. 

Ground  of  husband's  liability  for  wife^s  conduct,  88, 102. 

Conflict  of  laws  as  to  married  women,  162. 

Agreements  of  married  women,  224. 

Frauds  on  marital  rights,  273. 

Arraignment  of  the  law  as  to,  597,  605. 

See  Dominical  rights.  Duties,  Marital  rights.  Marriage^  Subject 
Hypothecation,  128,  394. 

Identity,  see  Acts,  Dispositive  facts^  Thii^gs,  Wrongs. 
Ignorance,  see  Knowledge. 
Illegality. 

Illegal  contracts,  141, 190. 

lUegality  and  fraud,  224,  270. 

Money  received  under  an  illegal  contract,  507. 
Imperfect  rights  and  duties. 

In  general,  140, 141,  337. 

Enticing  a  person  to  violate,  357,  474. 
Implied  contract,  see  Contract. 
Impossibility,  as  an  excuse  for  non-performance,  457. 
Imprisonment,  412. 
Imputation  of  conduct. 

Theories  of  liability,  87, 106. 

Performance  of  duty  entrusted  to  others,  90,  413. 

Of  lawfiil  conduct,  93,  98. 
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Imputation  of  conduct  {QmUnued), 

The  trespafls  test,  94, 100. 

Caosing  instinctive  moyements,  96, 100. 

Conduct  intentionally  caused,  97, 100, 102,  412. 

Conduct  ratified,  99, 100. 

Joint  wrong^loers  and  accessories,  101. 

Conduct  of  servants,  wives  and  agents^  102, 103. 

Conduct  of  public  officers,  104. 

To  bar  a  remedy,  106. 

Conduct  of  animals,  106, 107. 

As  bearing  on  the  locality  of  wrongs,  577. 

Arrangement  of  law  as  to,  95,  596,  605. 
Imputation  of  knowledge,  see  Knowledge. 
Inchoate  legal  sUtes,  16^-165, 169, 170,  532. 
Incorporeal  things,  43-46, 143,  314;  see  Fund,  Possession  of  rights. 
IndebUaJhu  asgwnpnt,  150,  484,  497,  519. 
Indefinite  rights,  470. 

Indemnity,  contracts  of,  556-558 ;  see  Insurance. 
Independent  property  rights,  see  Property. 
Indirect  damage,  see  Damage. 
Indirectly  dispositive  facts,  156. 
Inducing  one  to  do  wrong,  357,  473,  474. 
Inevitable  accident,  79,  409. 
Infants. 

Liabilities  of,  79,  203,  497. 

Agreements  by,  224,  497,  509. 

Contributory  wrong  of  persons  in  charge  of^  105. 
Inferior  property  rights,  see  Property. 
Infringement  of  rights,  335. 
Informer,  22, 142,  511. 
In  generty  things,  55,  57-61. 
Ii^unctions,  49, 139, 146. 
Injuria^  Ii^ury,  see  Wrong. 
Innkeepers,  486. 
In  penonanif  see  Action,  Right. 
In  rem,  see  Action,  Right. 
Insane  persons,  see  Lunatics. 
In  tpedef  things,  55,  57-61. 
Instinctive  acts  or  movements,  79,  96, 100. 
Institutes,  arrangement  of,  44. 

Insurance,  236,  246,  597,  605 ;  see  Proximate  consequences. 
Intention. 

Confusion  of  with  will  and  motive,  79,  212. 

Duties  as  to.  Ill,  184, 194 ;  see  Duties. 

In  juristic  acts,  173-175. 

As  a  state  of  mind,  181,  208-217,  241,  537. 

Does  not  imply  merit  or  demerit,  181,  210. 

As  an  attribute  of  conduct,  183. 

In  relation  to  duties  of  choice,  189 ;  see  Duties. 

When  negligence  equivalent  to,  217. 
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Intention  {Oontinued). 

Negligence  presumed  rather  than,  217. 

As  an  element  in  the  liability  of  bailees,  321. 

Legal,  184, 194. 

Present  and  future,  208-211,  213,  216. 

Simple  and  wrong,  212,  239,  253,  409,  469. 

Arrangement  of  the  law  as  to,  596,  605. 

See  Correspondence  of  duties  and  rights.  Fraud,  Invitation,  Malice,  Miarep- 
resentation.  Possession,  Beasonableness^  Trespass,  Wrongs. 
Interease  termini^  329. 
Interpretation,  see  Construction. 
Intrinsic  circumstances,  see  Agreement. 
Invalidating  fraud,  see  Fraud. 
Investitive  facts,  see  Dispositive  facts. 
Investiture,  317,  318. 
Invitation. 

What  it  is,  417,  418. 

Duties  arising  out  of,  134,  414^416,  428,  456. 
Involuntary  acts  and  omissionsy  see  Acts. 
Jeopardy,  the  rule  not  twice  in,  565,  576. 
Joint,  common  and  several  rights,  400,  605. 
Joint  wrong-doers,  101. 

Judgments,  rights  and  duties  created  by,  142, 144, 151 ;  see  Liens,  ObligaUons. 
Judicial  powers,  see  Powers,  Public  officers. 
Jural  law,  3-7,  73,  608. 
Jural  relations,  115, 119, 122,  358. 

Juridical  person,  thing,  possession,  see  Persons,  Things,  PosBession. 
Jurisdiction,  law  oi^  594,  605. 
Juristic  acts,  172, 178, 180,  596,  597,  605 ;  see  Formal  juristic  acts.  Unilateral  jar- 

istic  acts. 
Jury,  69,  578. 

Jus  personarvmy  Jus  quod  ad  personas  aUiiietf  see  Abnormal  persons. 
Jus  possessioniSf  Jus  passidendi,  322 ;  see  Possession. 
Jus  rerum,  Jus  quod  ad  res  aUinet,  44,  132 ;  see  Abnormal  persons. 
Killing,  see  Homicide. 
Kinship,  596,  605. 
Knowledge. 

In  relation  to  negligence,  184,  217. 

In  relation  to  reasonableness,  197-201,  204,  217. 

Duty  to  have  knowledge,  knowledge  of  facts  presumed  or  imputed,  19^201, 
217. 

Of  law  presumed,  212,  252-255. 

See  Crimes,  Invitation,  Misrepresentation,  Noxious  things,  Nuisances,  Proxi- 
mate consequences. 
Land,  388,  596,  605 ;  see  Sales. 
Landlord  and  tenant. 

Nature  of  tenancy,  329 ;  see  Feudal  system,  IrUeresse  terminL 

Lessor's  rights,  377,  672. 

Assignment  of  lease,  484. 

Actions  for  rent,  572. 
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Landlord  and  tenant  {CkmUnwod). 

Liability  of  each  for  nuisances,  447,  457. 

How  afifected  by  each  other's  oontribatory  wrong,  105. 
.  Landlord's  poeseesion,  see  Possession. 
Lapse  of  time,  as  affecting  rights,  312-314 ;  see  Adverse  possession,  Prescription, 

Limitation,  Usuoopion. 
Larceny,  50,  569,  572. 
Law. 

The  fundamental  idea  o^  1. 

Definitions  o^  6. 

A  name  for  the  sovereign,  18. 

Scientific  laws,  2,  73. 

In  jural  sense,  3-7,  73,  608. 

Of  nature,  4. 

Municipal,  7, 16. 

Ketroactive  or  retrospective  laws,  14, 16, 112,  594. 

Laws  afiecting  persons  out  of  the  jurisdiction,  16. 

Customary,  19. 

Of  things,  44, 132 ;  see  Abnormal  persons. 

Of  equal  and  unequal  rights,  587. 

General  and  special,  587. 

Principles  of  law  and  of  legislation,  10-14,  224. 

Of  persons,  see  Abnormal  persons. 

Misrepresentations  of,  see  Misrepresentation. 

See  Comniands,  Conflict  of  laws.  Constitutional  law,  Crimes,  Equity,  Foreign 
law.  Knowledge,  National  law,  Prieikgia,  Propositions  of  law  and  of  fact. 
Public  law,  Roman  law.  Rules. 
L^al  fictions,  see  Fictions. 
L^al  maxims,  10-14,  583. 
L^al  persons,  see  Persons. 
L^al  things,  see  Things. 
Legal  state,  160, 163,  533,  596,  605. 
Legislation. 

Judicial,  10, 17, 19. 

Principles  of,  not  principles  of  law,  10-14,  224. 
Legislative  powers,  17.  . 
L^timacy,  capacities  depending  upon,  161. 
Lending,  see  Loan. 
Levy,  see  Execution. 
La  dondeUUf  Lex  lod,  162. 
Liability. 

Theories  of,  409. 

For  conduct  of  others,  see  Imputation  of  conduct. 
Libel,  343 ;  see  Reputation,  Slander. 
Liberty,  right  of,  114, 132,  338, 412 ;  see  Duties. 
License,  117 ;  see  Exceptions  to  duties,  Seizure. 
Lien,  nature  and  kinds,  128, 131, 145, 394. 
Life. 

Right  to,  339,  373,  374. 

Saving  of,  see  Exceptions  to  duties. 
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Light,  rights  as  to,  75,  392. 
Limitations. 

On  sovereign's  power,  9. 

Constitutional,  141. 

Of  actions,  see  Lapse  of  time.  Statute  of  limitations. 
Literal  contract,  132. 
Livery  of  seizin,  317,  318 ;  see  Seizin. 
Loan,  146,  489. 

Lord  Campbell's  act,  873,  374. 
Lost  articles,  300,  301. 
lALcrum  cessarM,  350. 
Lunatics,  79, 105, 156,  203,  224,  497. 
Malfeasance,  413. 
Malice. 

Asa  state  of  mind,  181,  218,  219,  469,  537. 

As  an  attribute  of  conduct,  183,  219. 

Actual  and  legal,  194,  218-220,  469,  537. 

Aforethought,  184,  219. 

Besemblance  to  fraud,  249. 

Duties  as  to,  111 ;  see  Malicious  injuries. 

Arrangement  of  law  as  to,  596,  605. 
Malicious  injuries. 

Duties  as  to,  46^-474. 

Enticing  one  to  break  his  contract  or  duty,  857,  473,  474. 

See  names  of  various  special  kinds. 
Malicious  mischief,  219 ;  see  Malicious  injuries. 
Malicious  suits  and  prosecutions,  141,  472. 
Mandamus,  139, 144, 146,  602. 
Mandate,  see  Undertaker. 
Marital  rights,  273,  360. 
Maritime  Uen,  128, 131,  145,  394. 
Market  overt,  155. 

Marriage,  nature  of  the  transaction,  179, 180. 
Married  woman,  see  Husband  and  wife. 
Master  and  servant. 

Origin  of  the  relation  and  of  the  law  as  to  it,  102,  303. 

The  status  of  a  servant,  803,  363. 

The  transaction  of  hiring,  179,  303,  363. 

Liability  of  master  to  third  persons,  35,  88, 100, 102. 

Liability  of  servant,  91. 

Fellow  servants,  102,  485. 

Liability  for  nuisances  and  noxious  things,  455. 

How  affected  by  each  other's  contributory  wrong,  105,  427. 

The  servant's  possession  of  his  master's  goods,  278,  303^  363. 

Arrangement  of  the  law  as  to,  597,  605. 
Maximsy  10-14,  583. 

Means  of  knowledge,  see  Belief,  Knowledge,  Misrepresentation. 
Measure  of  damages,  543,  544,  559. 
Meeting  of  right  and  duty  in  same  person,  141,  492. 
MtM  reOf  79. 
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Mental  acts,  80. 

Mental  eecaritj,  340,  841,  872;  see  Duties. 

Mental  suffering,  see  Mental  security. 

Mere  right,  of  property,  820. 

Meritorious  obligations,  500. 

Military  law,  594,  605. 

Ministerial  powers,  see  Public  officers. 

Misfeasance,  418. 

Misrepresentation. 

To  whom  made^  211,  228^29. 
How  made,  230. 

Silence  or  concealment,  281-238,  240,  269. 
Intent  to  deceiye,  184,  211,  230,  289-249. 

Unreasonable  and  reckless  representations,  223,  230,  241-245,  249. 
Positive  assertions  as  of  one^s  own  knowledge,  240,  245,  251.     * 
Wilful  deceit,  243-245. 
Motive,  248. 

Bepresentation  ascertained  to  be  false  after  being  made,  247. 
The  subject-matter  of. 

Belief  knowledge,  opinion,  and  the  grounds  of  than,  240, 242, 251, 257, 260. 
Intention  and  motive,  258-262. 
Matter  of  law,  251-256. 
Future  facts,  260. 

Promiasory  representations,  261-264. 
Construction  o^  240,  251,  260. 
Intent  that  the  misrepresentation  be  acted  on,  249. 
By  agents,  97. 

Sometimes  distinguished  from  fraud,  225. 
Efiect  of  negligence  in  person  deceived,  227. 
Different  from  condition  precedent,  warranty  or  mistake^  227,  246. 
Persons  damnified  by,  229,  250, 534. 
Proximate  consequences  of,  564. 
Duties  as  to^  see  Fraud. 
Mistake. 

Effect  of,  156,  282. 
Of  law,  212,  252-255. 
Different  from  misrepresentation,  227,  246. 
Modus  aeqwrendif  159, 166, 167. 
Money,  56, 126, 147, 150,  501,  561,  594,  596, 605. 
Monopolies,  367,  868,  402. 
ifora,502. 
Moral  fraud,  223. 
Moral  obligations,  141, 357. 
Mortgages,  40, 128, 167,  506,  510. 
Motive,  84,  212,  219,  596,  605. 
Municipal  corporations,  594,  605. 
Municipal  law,  see  Law. 
Murder,  malice,  184,  219. 
Jtftituum,  55. 
Names,  18,  48-50,  596, 605. 
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National  law,  in  United  States,  592. 

Nationality,  161,  594,  605. 

Natural  consequences,  see  Proximate  consequences. 

Natural  persons,  29. 

Natural  possession,  276,  310,  332. 

Natural  rights,  392. 

Natural  use  of  things,  460. 

Nature,  law  of,  4. 

Naturalization,  594,  605. 

Naval  law,  594,  605.  • 

Navigation,  laws  as  to,  594,  605. 

Negative  easements,  378,  388,  390-^92,  512. 

Negligence. 

Its  connection  with  reasonableness,  72, 194. 

As  a  state  of  mind,  181,  214-216. 

As  an  attribute  of  conduct,  183,  200,  489. 

Legal  negligence,  184, 194. 

Ambiguity  of  word,  182, 183. 

The  word  always  dyslogistic,  181,  214. 

Austin's  definition,  215. 

Want  of  due  care,  181, 182. 

Not  always  a  breach  of  duty,  182,  214. 

Degrees  of;  182,  205-207,  461. 

Existence  of;  how  far  a  question  of  fact,  72,  76,  200. 

Duties  as  to.  Ill,  194,  200 ;  see  Duty,  Correspondence  of  duties  and  rights. 

Connection  with  intention,  217. 

As  an  element  in  malice,  219. 

As  a  ground  of  action  against  bailees,  331. 

Mere  omission  improperly  so  called,  488. 

Arrangement  of  law  as  to,  596,  605. 

Contributory,  see  Wrongs. 

Reasonable  and  prudent  man,  see  Average  man,  Standard  man. 

Relation  to  duties  of  choice,  see  Duties  of  choice. 

See  Carelessness,  Heedlessness,  Knowledge,  Misrepresentation,  Bashnews,  Beck- 
lessness,  Skill,  State  of  mind,  Trespass,  Wilfulness. 
NegoHorum  gestor,  500. 
New  assignment,  573,  574. 
New  York,  draft  code,  607. 
Nexvm,  132, 170. 
Nominal  damages,  526. 
Normal  person,  see  Abnormal  person. 
Normal  property,  see  Property. 

Notice,  166 ;  see  Assignment,  of  cfukses  in  action,  equitable. 
Novel  disseizin,  316. 
Noxious  things. 

Nature  of,  435-437. 

Liability  for  and  duties  as  to,  107,  439-441,  448,  557;  see  Dangerous  thing. 

ProximatenesB  of  damage  done  by,  547,  557,  558. 
Nuisances. 

Nature  of,  93,  434,  435,  437,  438,  459. 
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Nuisances  {Ooniimbed). 

As  depending  upon  reasonableness,  189,  438,  459. 

As  to  rights  and  violations  of  rights,  339,  347,  388,  393,  434,  438. 

Duties  as  to,  438,  442-447,  569. 

Right  to  abate,  425. 

PnbUc,  594. 

Provisions  of  New  York  draft  code  as  to,  607. 
Nullities,  as  sanctions,  26,  141. 
Obligations. 

Nature  of  in  general,  133. 

As  things,  43,  44, 132. 

As  abnormal  property  rights,  402. 

Boman  law  theories,  132. 

Whether  all  duties  to  act  are  obligations,  134. 

Confusion  with  duties  corresponding  to  rights  in  rtm,  134-138,  461,  487-489. 

Connection  of  dutj  and  right,  130,  138,  525. 

Effect  of  violation,  143,  148, 149. 

Technical  meaning  of  word  in  our  law,  147. 

How  enforced  in  our  law,  136. 

Gradual  development  from  investitive  facts,  160. 

IXfiSculty  of  distinguishing  from  faculties,  514. 

Identity,  572. 

In  New  York  draft  code,  607.  .  . 

Classification  of,  477. 

Arrangement  of  the  law  as  to,  600,  601,  605. 

JEx  contractu  and  ex  ddieto,  44,  132, 143,  145, 146, 149-154;  see  below. 

Quasi  ex  corUnuUUf  484. 

Arising  verbis,  liieris,  re  and  coukmu,  132,  143, 173,  484. 

Imperfect,  141,  357,  513. 

Continuing,  143,  144,  146-149. 

Of  tenant  disseized  against  lord,  322. 

Of  mortgagees,  510. 

By  statute,  480. 

By  judgment  or  decree,  481. 

By  contract,  401,  482-489,  600 ;  see  above. 

From  gifts  in  trust,  490,  491,  501. 

From  declarations  of  tnist^  492-495. 

From  acceptance  of  services,  484,  496-498,  572. 

From  use  of  another's  property,  etc.,  499. 

Meritorious  obligations,  500. 

From  holding  a  thing  of  another's ;  obligations  to  restore,  331, 420,  601, 502, 572. 

From  the  custody  of  subject  persons,  503. 

From  holding  a  fund,  52,  504-509,  517,  572. 

From  holding  a  right,  510,-  514. 

From  committing  a  wrong,  142,  511,  572 ;  see  above. 

Real  obligations,  512. 

Connected  with  status  or  special  relations;  Domestic  and  official,  138,  513. 

Secondary  or  remedial,  see  Remedial  rights. 

See  Contract,  Moral  obligations,  Rescission,  Void  act. 
Object  of  right,  113. 
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Occapation,  as  a  title,  120. 

Offer,  170, 178,  697. 

Office,  401 ;  eee  Franchise. 

Officer,  see  Public  officer. 

Offida,  1S3, 

Official  obligations,  138,  513. 

Opinion,  representations  as  to,  see  MiareprosentatioD. 

Orbit,  of  right,  335. 

Order,  on  a  qpedfic  fond,  506. 

Ordinary  use  of  things,  460. 

Originative  facts,  etc.,  see  Agreements,  Dispositive  facts^  Juristic  acts. 

Ought,  meaning  of;  67, 140, 198,  200. 

Overlapping  of  crimes,  676. 

Overlapping  of  duties,  137,  406,  411,  486-489,  567. 

Overlapping  of  remedies,  565,  575,  576. 

Ownership,  see  Property. 

Austin's  definition,  385. 

QiMwi-ownership  of  funds  and  rights,  43, 52, 147,  504. 

Acts  of;  282. 

Draws  to  it  possession,  294,  296,  304, 330. 

Presumpticms  as  to,  288,  291,  304,  311. 

Confusion  with  possession,  304,  332. 
Parental  rights,  361. 
Partnership,  31, 180. 

Part  performance,  under  statute  of  frauds,  12,  262;  263, 479. 
Passengers^  75, 105. 
Patents,  see  Monopolies. 
Pater  famUioBy  102,  359. 
Paupers,  see  Poor  laws. 

Pecuniary,  see  Unimpaired  pecuniary  condition,  Value. 
Penalties,  594,  606 ;  see  Sanctions. 
Peremptory  duties,  see  Duties. 

Perfect  rights  and  duties,  see  Imperfect  rights  and  duties. 
Performance,  in  equity,  494,  495 ;  see  Part  performance. 
Permissive  rights,  see  Property  rights. 

Pentma,  33,  34,  36,  373,  374,  596,  605 ;  see  Privity,  Bepresentation,  Sucoession. 
Personal,  meaning  of  word,  133,  375. 
Personal  action,  see  Beal  action. 
Personal  liberty,  see  Liberty. 
Personal  property,  see  Beal  property.  * 
Personal  representative,  34,  35, 131, 168, 373,  374. 
Personal  security,  see  Security. 
Persons. 

Natural  and  artificial,  29 ;  see  Artificial  persons. 

Of  inherence  and  incidence,  30, 110, 113, 123. 

As  subjects  of  rights,  38,  42 ;  see  Subject  persons. 

The  title  Persons  in  the  Institutes,  44. 

Law  o^  see  Abnormal  persons. 

Normal  and  abnormal,  see  Abnormal  penoDB^ 
Pious  uses,  32. 
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Place  of  acts  and  wrongs,  see  Wrongs. 
Pleading,  66-68,  602,  605 ;  see  New  Assignment. 
Pledge,  128,  395. 
Political  lights,  368. 
Poor  laws,  594,  605. 


In  the  civil  law  and  in  our  law,  176,  276. 
Whether  a  fiict  or  a  right,  177, 304 ;  see  helow. 
Actual,  281. 

Power,  278-281,  284. 

Will,  animus,  donUtU,  po88i4kndi^  tenendi,  276,  278,  279,  281-283. 

Imperfect  or  qualified,  281. 
Constructive,  281,  285,  295. 

Glaasification  of  presumptions,  286. 

Arbitrary  presumptions,  287. 

Presumptions  as  to  continuance,  288,  289. 

Presumptions  based  on  right,  290-300,  304,  330. 

Ownership  draws  to  it  possession,  294,  296,  304,  330. 

Area  of  possession,  295-297. 

Mixed  and  concurrent  possession,  291,  294, 804,  381. 

Abandonment,  291. 

Poasession  of  part  as  possession  of  whole,  296,  802. 

Identity  of  thing  possessed,  295,  296,  302. 

Presumptions  based  on  situation  of  thing,  298-^01 ;  see  Finder,  Lost  articles. 

Held  through  others;  representative,  303,  304. 

Possessory  control,  309,  315. 
Delivery,  symbolical  delivery,  appropriation,  283,  292,  294^  305-309. 
By  estoppd,  285. 
Act  of  taking,  82. 

Juridical  and  natural,  276,  310,  332 ;  see  Detention. 
Possessor  presumed  to  be  owner,  288,  304,  311. 

Duties  of  possessor,  107 ;  see  Duty,  Noxious  things,  Nuisance,  Obligations. 
In  relation  to  trusts,  517,  523. 

Effects  of  dispossession,  320,  324,  331-333,  432;  see  Seizin. 
Arrangement  of  the  law  as  to,  596,  605. 
Of  rights. 

As  incorporeal  things,  giia^t-posBession,  43,  310,  321 ;  see  Adverse  posses- 
sion. Exercise  of  rights.  Prescription. 

Denoting  the  having  a  right,  47, 315, 321, 329, 331-333, 352, 381 ;  see  Seizin. 

Confusion  of  possession  and  ownership,  304,  332;  see  above. 
Rights  of  possession,  332, 346,  574 ;  see  Duties,  Property,  Special  property. 

Precarious  possession,  332. 

Right  to  retake  possession,  425. 

Estates  in  possession,  see  Property. 
Possessory  actions,  316,  322. 
Possessory  liens,  128. 

Possibilities,  163, 164, 168-170,  351,  526,  596,  605;  see  Assignment. 
PbtetUUy  Potestative  rights,  114,  359,  864,  373,  374,  401,  589,605;  see  Creditor, 
Dominical  rights.  Duties,  Marital  rights,  Parental  rights.  Subject  persons, 
Tutelary  rights. 

43 
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Powers. 

Legislative,  ezecatiye  and  judicial,  17. 

Difierent  from  rights,  118. 

Of  appointment,  127, 128, 131,  394. 

Of  sale,  pledge  or  mortgage,  128. 

Representative  and  facaltative,  127. 

See  Facultative  rights.  Possession,  Public  officers^  Ultra  vireg. 
Precarious  possession,  332. 
Preference  to  creditors,  273. 

Prerogative  writs,  146;  see  names  of  particular  kinds. 
Prescription. 

Nature  and  effect,  120,  312^14. 

Obligations  created  by,  612. 

Acquisitive,  evldentiarj,  extinctive  and  substantive,  313, 328. 

See  Adverse  possession.  Statute  of  limitations. 
Present  intention,  see  Intention. 
Presumptions. 

In  general,  62,  63, 67. 

Of  the  existence  and  continuance  of  rights,  see  Bights. 

See  Constructive  facts^  Deatl^  Knowledge,  Possession,  Undue  influence. 
Prevention  of  fraud,  12,  224,  263,  479. 
Prevention  of  harm,  see  Exceptions  ta  duties. 
Primary  rights  and  duties,  see  Bemedial  rights. 
Prindi^  and  agent. 

Agent  represents  principal,  35, 100, 102L 

Principal's  liability,  36,  97, 100, 103, 466 ;  see  Batification. 

Agent's  duties  miliabiUties,  91,  207. 456, 

Sub-agents,  468. 

Appointnient  of  agents,  179, 180. 

Powers  of  agents,  127. 

Agent's  possession  of  principal's  goods,  303. 

Origin  of  the  law  of  agency,  303. 

Status  of  an  agent,  303. 

Misrepresentation  by  an  agent,  97. 

Arrangement  of  the  law  as  to,  696,  697, 606. 
Principal  and  surety,  see  Suretyship. 
Principles*. 

Not  clearly  exhibited  in  our  law,  13,  683. 

Gknfiral,.arrangement  of  the  law  as  to,  696<^97,  606. 

Legal  and  extra-legal,,  10-14,  224. 
Private  law,  see  Public  law. 
PrMeffiOf  16. 

Privileged  communications,  466. 
Privity,  36, 166,  396,  696,  606. 
Probability. 

Nature  of,  647. 

As  an  element  in  intention,  210,  211. 

As  an  elenient  in  fraud,  see  Fraud,  RfiUBonablenesa,  MiarepreseotaUon,  IntenL 

See  Negligcknce^  Proximate  consequenooB)  BeasonablenesSi 
Probable  cause,  72,  76. 
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Plrooednre,  see  Adjective  law,  Evidence,  Pleading. 

Prooeas,  see  Abuse  of  process. 

Profits. 

Bight  to  chance  of  making,  352,  357 ;  see  Trade. 
Loss  of  as  proximate  damage,  550,  553. 
Promise. 

Non-performance  is  not  frand,  258,  261 ;  see  Promiasoiy  misrepresentations. 
See  Contract,  Obligations,  Statute  of  limitations. 
Promissory  representations,  261-264. 
Property. 

Ambiguity  of  word,  47,  375. 

Law  of  in  the  Institutes,  44. 

Nature  of  property  rights  in  general,  114, 119,  345. 

Whether  property  rights  must  have  subjects,  47-49. 

Duties  corresponding  to  rights  of;  121, 124,  851,  353 ;  see  Duties. 

Constitutional  protection  to,  401. 

Property  rights  presumed  to  continue,  288,  291. 

Normal,  49,  376,  379 ;  see  Abnormal  property. 

The  protected  rights. 

Their  nature,  126,  281,  345-348,  388,  438. 

In  Boman  law,  132. 

Their  relation  to  permissive  rights,  126,  ^77,  378,  382,  390. 

Cannot  generally  stand  alone,  378,  390. 

Pecuniary  loss  or  deterioration  in  value  not  a  violation  o^  347, 350, 351, 393. 

Inferior  property  rights  consisting  solely  of,  391-393. 
The  permissive  rights  in  general,  126,  377^  378. 
Facultative  rights  as  property,  394. 
Dominion  or  full  ownership. 

Its  nature,  43,  281. 

In  Boman  law,  43,  44, 132. 
Inferior  property  rights  in  general. 

In  Boman  law,  43. 

As  incorporeal  things,  43-45. 

As  fragments  of  dominion,  45,  381,  393. 

ClassificaUon  of,  379. 
Possession,  right  of,  43,  277,  281,  304,  346,  381,  382 ;  see  Possession. 
Use,  right  of  in  general,  281,  247,  385-390 ;  see  below. 
Extent  of  right ;  see  Possession  and  Use  above. 

In  general,  as  a  basis  of  classification,  379,  380. 

Determinate  and  indeterminate  rights  of  use,  385-387. 

Limited  and  unlimited  rights  of  use,  386,  888. 

Property  in  things  not  capable  of  full  ownership,  888,  889. 

Natural  rights,  392. 

Where  there  is  no  right  of  use,  891-394. 

See  Easements,  Burdened  rights ;  see  also  Estates  in  expectancy,  below. 
Duration  of  right,  379,  396. 
AlienabiUty  of  right,  349,  379,  397. 
Subject  of  right,  379,  398 ;  see  Beal  property. 
Devolution  at  death,  379,  397. 
Estates  in  expectancy,  45, 164, 169,  315,  378,  381,  898. 
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Property  {Chntinued). 

Estates  in  poeseflsion,  315,  381. 

Complex  rights,  395. 

Independent,  dependent  and  appurtenant  rights,  348,  378,  390,  399. 

Conditional  rights,  400. 

Joint,  common  and  several  rights,  400. 

Property  which  one  has  a  special  right  to  aoquire^  352,  853,  357. 

Equitable  property,  139,  140,  402,  492,  521. 

Mere  right  of  property,  320. 

Property  in  action,  150,  352. 

Property  of  subject  persons,  rights  in,  364. 

Titles  to  property  rights,  389,  see  Titles. 

Arrangement  of  the  law  as  to,  598,  605. 

See  Abnormal  property,  Air,  Animal,  Burdened  rights,  Dead  body,  Distress 
Easements,  Fee  simple.  Fishery,  Fruits,  Ghime,  Highways,  laght,  Owneiship, 
Real  property,  Bent,  Seizure,  Special  property,  Waste,  Water. 
Propositions  and  questions  of  fact  and  of  law. 

Mixed  propositions  and  questions,  66-69,  76, 

Rules  of  law  arising  from  decisions  on  facts,  75, 195,  200,  245. 

Nature  of  questions  of  law,  72. 

Arrangement  of  the  law  as  to,  596,  605. 

See  Curial  facts. 
Protected  rights,  see  Property,  Bights. 
Proximate  and  remote  consequences. 

How  the  question  arises,  543,  547. 

Proximateness  and  the  correspondence  of  duties  and  rights,  confoaton  as  to^ 
528,  530,  533,  545,  546. 

Nature  of^  in  general,  528,  542. 

No  general  rule  for  all  cases,  543. 

Proximateness  as  dependent  on  probability  or  foresight,  438, 533,  545-^1,  553. 

Proximateness  as  dependent  on  place  and  time,  535,  542. 

Natural,  ordinary  and  usual  consequences,  533,  546-549,  551,  553. 

Cbtisa  prozima  and  intervening  causes,  533,  549,  558. 

Consequences  which  are  too  uncertain,  550,  553. 

Oeneral  rule  in  cases  of  wrongful  conduct,  545-551. 

Oeneral  rule  in  breaches  of  contract,  552-558, 

General  rule  in  cases  not  included  in  the  above  two,  557,  558. 

In  crimes,  537. 

In  contracts  of  indemnity  and  insurance^  543,  549,  55^-558. 

Loss  of  profits,  550,  553. 

Intended  consequences,  560. 

Consequences  of  the  non-payment  of  money,  561. 

Consequences  of  misrepresentations,  564. 

Consequences  due  to  contributory  wrong,  193,  562,  563,  566 ;  see  Wrongs. 

Whether  the  question  is  one  of  fact  or  of  law,  550. 

Arrangement  of  the  law  as  to,  596,  605. 
Prudent  man,  see  Average  man.  Standard  man. 
Prussian  code,  607. 
Public  authority,  see  Authority. 
PubUc  law,  44,  590,  594,  606. 


INDEX.  677 

Public  nttisancee,  594 ;  Bee  Nuisance. 
Public  officers. 

Represent  the  sovereign,  35, 100,  509.  ' 

Liability  of  individuals  for  conduct  of,  104. 

Powers  of,  104. 

Bights  against,  138,  358,  365. 

Duties  of,  141, 160,  265. 

Inducing  one  to  break  his  duty,  473. 

Law  of,  590,  594,  605. 
Publication,  of  libels  and  slanders,  464. 
Purchase,  as  a  title,  120. 
Purchasing  power,  see  Value. 
Quost-contract,  483-489,  519. 
QtKui-corporation,  31. 
Quon'-invalidating  fraud,  see  Fraud. 
Quon-ownership,  52, 147,  504. 
Qucui-possession,  see  Fund,  PossesBion  of  rights. 
QiMuwseizin,  329, 330. 

Questions  of  fact  and  of  law,  see  Propositions  of  fact  and  of  law. 
Quitclaim  deed,  179. 

Bailroad  companies,  duties  o^  75,  90,  461. 
Bashness,  210, 215. 
Ratification,  99, 100. 
Beal,  meaning  of  word,  133, 150. 
Beal  actions. 

In  Koman  law,  41, 143,  150. 

In  our  law,  136, 146, 147, 150, 154,  322. 

Theories  of,  143, 144. 

Not  necessarily  to  recover  things^  41. 

Limitation  of;  149,  328. 
Beal  contract,  see  Contract 
Beal  obligations,  512. 

Beal  property,  375,  397,  398 ;  see  Incorporeal  things. 
Beasonable  man,  see  Average  man,  Standard  man. 
Beasonableness. 

Question  of;  is  always  general,  72, 192. 

Whether  of  fact  or  of  law,  72, 195,  200,  245. 
How  decided,  72, 145. 

Duties  of  choice  as  duties  to  conduct  one's  self  reasonably,  189-194,  205, 
206,  210. 

As  an  attribute  of  conduct,  194,  200,  210. 

Depends  upon  party's  situation,  196. 

Subjective  and  objective  reasonableness,  196,  244,  245. 

As  dependent  upon  the  party's  state  of  mind,  196,  203,  204;   see  Belief, 
Knowledge,  Skill. 

States  of  mind  accompanying  unreasonable  conduct,  217. 

Belation  to  intention  and  negligence,  72, 194,  212-217. 

Degrees  of  negligence  depend  upon,  205-207. 

Arrangement  of  the  law  as  to,  596,  605. 

Conduct  of  a  reasonable  and  prudent  man,  see  Average  man,  Standard  man. 
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KeasonablenesB  (Ooniimtied), 

In  the  exercise  of  rights,  see  Exceptions  to  duties. 

In  relation  to  various    matters,  see  Malicei  Misrepresentatioiiy  Nuiaaiioe^ 
Trespasses. 
Becklessness,  210,  214,  216,  217,  229 ;  see  Misrepresentation. 
Relative  rights,  351,  362,  358. 
Release,  118, 179. 
Relevancy,  of  evidence,  73. 
Remainder,  see  Property. 
Remedial  rights  and  duties. 

Nature  of  in  general,  142. 

In  Roman  law,  132, 143, 150. 

In  our  law,  150-154. 

Rights  and  duties  improperly  so  called,  142. 

Obligation,  theory  of,  143, 150, 154. 

Permissive  theory  of,  144, 154. 

Growing  out  of  breach  of  contract,  143, 148, 149, 164,  268. 

In  the  actions  of  debt  and  detinue,  148, 149. 

Discharge  of,  149. 

Assignment  of,  150, 151. 

In  criminal  cases,  154,565. 

As  considerations  for  contracts,  153. 

Arrangement  of  the  law  as  to,  598,  602;  605. 

See  Obligations,  ex  deUdo,  Remedies. 
Remedies. 

Taken  away  by  contributory  misconduct  of  others,  105. 

Only  one  for  the  same  wrong,  565,  575 ;  see  Overlapping  of  remediea. 

Arrangement  of  the  law  as  to,  595,  602,  605. 
Remote  consequences,  see  Proximate  and  remote  oonsequenoes. 
Rent,  45,  394,  572. 
Replevin,  144, 146, 154,  332. 

Representation,  35,  303,  596, 605 ;  see  Misrepresentation,  Privity. 
Representative  possession,  303. 
Representative  things,  55. 
Reputation. 

Rights  of,  48, 119, 124, 129, 132, 157, 342-344,  356. 

Duties  as  to^  124,  464-466. 
Resdssion,  for  fraud  or  duress,  128,  226,  497,  510,  514. 
Residence,  laws  as  to,  596,  605. 
Bea  singuloe,  4A, 
Restoration. 

Duties  to  restore,  see  Bailment,  Duties,  Obligations,  Remedial  rights  and 
duties,  obligation  theory. 

Restoring  a  former  condition  of  things  not  a  wrong,  454. 
Retroactive  or  retrospective  laws,  14, 16, 112,  594. 
Reversion,  see  Property. 
Rights. 

Persons  of  inherenoe  and  incidence,  30, 110, 113, 123. 

Objects,  113. 

Confusion  with  things,  41 ;  see  Incorporeal  things. 
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Rights  (Gm^nuetQ. 

Ancient  theory  as  to  transfer  of,  35. 

SacoesBion  relates  to,  41,  49, 127. 

Bight  and  duty  meeting  in  the  same  person,  141. 

Presumption  of  existence  and  continuance,  288,  291,  311, 

Orbit  and  infringement  of^  335. 

Violation  and  deprivation  of^  351,  352. 

Obligationf  from  holding  of^  510. 

Law  of  equal  and  unequal  rights,  687. 

Sanctioning,  23. 

Burdened,  43. 

In  remy  nature  of,  129, 131, 132.  « 

Theories  of  Boman  law,  132. 

Need  not  have  subjects,  41,  48,  49, 129. 

Confusion  with  obligations,  134r<138,  461,  487-489. 

Duties  corresponding  to,  129, 131, 132, 134;  see  Duties. 

Prescription  in  relation  to,  313. 

Under  statutes  and  local  laws,  371-374. 

Arrangement  of  the  law  as  to,  334-337 ;  and  see  below. 

See  names  of  the  yarious  rights. 
In  penonamf  nature  of,  130, 132 ;  see  Obligations,  Faculties. 

In  Boman  law,  132. 

Confusion  with  rights  in  rem^  see  above. 

Prescription  in  relation  to,  313. 

Duties  corresponding  to,  130, 134,  477. 
In  rt^  128. 
Ad  renif  128, 322. 

Pemussive,  116, 118, 125 ;  see  License,  Property,  Bemedial  rights  and  duties^ 
Protected,  nature,  119-123. 

Content,  122, 134. 

Defined  independently  of  duties,  121, 122,  384. 

Enforceable  at  option  of  person  of  inherence,  123. 

Belation  to  correspondent  rights,  125, 130, 134. 

Belation  to  permissive  rights,  125 ;  see  Property. 

Value  o^  351,  526. 

Violation  imports  damage,  526. 

Exercise  of,  see  Exercise  of  rights. 
Definite  and  indefinite,  470. 
Distinct,  470. 
Common  or  public,  527. 
Legal  and  equitable,  see  Equity. 

Ownership  and  possession  of,  see  Possession,  Quon-ownership,  QuoM-possession. 
Creation,  extinction  and  transfer  o^  see  Dispositive  facts. 
Primary  and  secondary,  see  Bemedial  rights. 
Arrangement  of  the  law  as  to,  see  Arrangement. 

See  Abnormal  persons^  Actions,  Complete  legal  state.  Correspondence  of  duties 
and  rights,  Correspondent  rights,  Exerdse  of  rights,  Facultative  rights,  Im- 
perfect rights  and  duties,  Inchoate  legal  states.  Judgment,  Possession,  Possi- 
bilities, Property,  Bemedial  rights,  Besdssion,  Water. 
Riparian  rights,  388,  392. 
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Risk. 

Voluntary  taking,  140, 193,  427. 

Bightfiil  and  wrongfiil  taking,  191,  206  ;  see  Beascmableneas^  RedcleBsneaa. 

Degrees  o^  see  Negligence,  degrees  of. 
Roman  law. 

Borrowings  from  it  in  oar  own,  45,  150. 

Theory  of  UabUity  of,  184. 

See  the  names  of  the  various  titles.  « 

Rules,  5, 14, 15,  72,  74,  75, 110, 195 ;  see  Constmctioo. 
Sale. 

Retention  of  possession  by  vendor,  40,  63,  307. 

In  market  overt,  155. 

Judicial,  155. 

As  a  title,  159. 

Of  after  acquired  chattels,  167, 169. 

Implied  warranty^  oaveai  en^plor,  234,  235. 

Of  land,  fraud  in^  236,  246. 

Implied  representations,  245. 

Misrepresentation,  how  far  allowed,  257,  259. 

Certain  risks  taken  by  purchaser,  427. 

Arrangement  of  the  law  as  to^  597. 

See  Auction,  Stoppage  in  tranntu. 
Salvage,  425. 
Sanction. 

Nature,  7. 

Duties  as,  21,  23,  25,  511. 

Penalties,  22,  24, 142,  511. 

Sanctioning  rights  and  duties^  23 ;  see  Remedial  rights. 

Immediate  and  ultimate,  25. 

Penal,  compensatory  and  executive,  26, 141. 

Self-redress  or  self-defense^  27. 

By  whom  and  at  whose  request  inflicted,  109. 
Scientific  laws,  2. 
Seals,  176. 

Secondary  rights  and  duties,  see  Remedial  rights  and  duties. 
Secret,  48,  267. 
Security,  right  of. 

Nature  and  quaUties,  48, 114, 119, 124^129, 151,  401. 

In  Roman  law,  132. 

Duties  corresponding,  124 ;  see  Duties. 

See  Bodily  security,  Liberty,  Mental  security.  Reputation. 
Seduction,  150, 363;  see  Enticement. 
Seizin. 

Relation  to  possession,  304,  316,  321,  330. 

Nature  of,  321. 

Origin  of  idea  of,  317,  318. 

How  acquired,  321-^28. 

Nature  and  effect  of  disseizin,  319-^28,  330. 

Novel  disseizin,  assize  of,  316. 

Diaseizin  by  election,  316,  327. 
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Seizin  (QmHnued), 

Diaseizee's  incapadtiee,  823,  324,  330. 

Bight  of  a  person  out  of  seizin,  right  of  entry,  320,  322,  325. 

Seizina, /aei<  sHpUeniy  325. 

Quon-seizin,  329,  330. 

See  Continual  claim,  Entry,  Livery  of  seizin. 
Seizore. 

Bights  created  by,  142. 

License  to  seize,  167. 

Bights  to  seize,  394. 
Self-defense  and  self-redress,  G02 ;  see  Exceptions  to  duties,  Sanctions. 
Servant,  see  Master  and  servant. 
Services,  acceptance  of^  see  Obligations. 
Servient  tenement,  31,  32,  292. 
Servitude,  see  Easement. 
Settlement,  236, 246 ;  see  Domidl,  Besidence. 
Several  rights,  400,  605. 
Sex,  capacities  depending  upon,  161. 
Shares,  236,  246,  368. 
Ships,  as  artificial  persons,  31,  32. 
Shortness,  in  a  code,  606-608. 
Sie  vtere  tuo,  etc.,  11,  386. 
SUence,  as  fraud,  231-238,  240,  269. 
Simple  bailment,  332. 
Simple  intention,  see  Intention. 
Simplicity,  in  a  code,  606-608. 
Singular  succession,  41 ;  see  Succession. 
Situation,  of  a  party,  see  Beasonableness. 
Skill,  184,  202,  204. 
Slander. 

Bepetition  o(  87,  546,  563. 

Malice,  219. 

Of  Utle,  250, 471. 

Damage,  334,  356, 546,  563. 

See  Beputation. 
SoluHo,  132. 

Sovereign,  7-9, 17, 18, 109, 141,  590,  591 ;  see  SUte. 
Speaking  of  words,  as  an  act,  81. 
Special  dispositive  facts,  158. 
Special  law,  587. 
Special  plea,  67. 
Special  property,  332,  333. 
Specialty,  149, 175, 176;  see  Deed. 
Specific  performance. 

Its  equitable  character,  139. 

Actions  for,  143-146, 148-150,  514,  602. 

Of  facultative  rights  and  obligations,  514. 

See  Invalidating  fraud. 
Standard  man. 

Beasonableness  or  due  ca^e  judged  by  conduct  o^  203,  204,  217, 535,  547. 
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Standazd  man  (OmttnttecQ. 

What  is,  204. 

Standard  man  duties,  204. 

Standard  man  test,  207,  217,  535,  547. 
Standard  of  conduct^  in  relation  to  negligence,  181, 182 ;  see  Standard  man. 
State. 

A  name  for  the  sovereign,  18 ;  see  Sovereign. 

As  an  artificial  person,  32, 591. 

Protection  of  rights  by,  122. 

Duties  and  rights  of,  109, 141,  590,  591. 

Boundaries  and  divisions  of,  594,  605. 

See  Legal  state.  State  of  mind. 
State  of  mind. 

Of  one  who  breaks  duties  of  choice,  214-217. 

As  a  ground  of  liability,  410. 

See  Grimes,  Duties  of  choice,  Beasonableness,  Trespass. 
Status. 

Nature  of;  44,  588. 

Rights  and  duties  connected  with,  359,  401,  513,  589. 

Normal  and  abnormal,  588. 

Of  feudal  tenant,  317-319. 

Arrangement  of  the  law  as  to,  44 ;  see  Abnormal  persons. 
Statute  of  frauds. 

A  rule  of  evidence ;  writing  not  a  form,  175,  262. 

Delivery  under,  309. 

Part  performance,  12,  262,  263,  479. 

As  to  trusts^  263. 

Arrangement  of  the  law  as  to,  602. 

See  PromiBsory  representations. 
Statute  of  limitations. 

Why  so  called,  313. 

Effect,  149, 155,  328. 

See  Adverse  possession,  Lapse  of  time.  Prescription,  Usueapion. 
Statutory  fraud,  274. 

Statutory  rights  and  duties,  371-374 ;  see  Obligations. 
Statutes,  9, 594,  605 ;  see  Statutory  rights  and  duties. 
Stock,  see  Goods,  Shares. 
Subject. 

Of  rights,  37, 113, 123 ;  see  Incorporeal  things,  Subject  persons. 

What  rights  must  have,  47-49, 113 ;  see  Normal  property. 
Subject  persons. 

Meaning  of,  38,  42. 

Bights  and  duties  as  to,  422,  463,  503;  see  Duties,  PdteatoB. 

Enticing  away,  harboring  and  assisting,  see  Enticement,  Elxoeptions  to  dutieeL 
Substantive  prescription,  313,  328. 
Substitutive  fiicts,  see  Dispodtive  facts. 
Succession. 

Is  not  to  things,  41,  49, 127. 

See  Choses  in  action,  Hceres,  Heir,  Personal  representative,  PoesibOities,  Prop- 
erty, Angular  snooession,  Universal  succession. 
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Suicide^  78,  425. 

Suit,  see  Action,  MaUdons  suit. 

Sommarj  prooeas,  144^  146. 

Saperficiee,  44. 

Support. 

Right  of;  391. 

Duties  as  to,  111,  421,  440,  526. 

Withdrawal  of,  see  Exceptions  to  duties. 
Suretyship. 

Special  rules  as  to  fraud,  236^  246. 

Bights  of  surety,  490,  500. 

Arrangement  of  the  law  as  to,  597,  605. 
Symbolical  delivery,  see  Possession. 
Taking,  see  Tortious  taking. 
Taxation,  590,  594,  605. 
Telegraph  companies,  liabilities  o^  370,  467. 
Telegraphic  message,  48,  49,  370. 
Tenant,  see  Feudal  system.  Landlord  and  tenant. 
Tender,  149, 152, 177. 

Tenement,  dominant  and  seryient,  31,  32,  292. 
Tenure,  375. 

Testament,  44, 168, 177,  597,  605. 
Theft,  see  Larceny. 
Things. 

As  the  subjects  of  rights,  37,  39. 

In  the  Institutes,  44. 

Artificial,  legal  or  juridical,  88,  39,  41. 

Immaterial,  48,  50 ;  see  Funds,  Incorporeal  things. 

lUsnngukef  44. 

Consumed  or  not  consumed  in  use,  54. 

Fungible  and  non-fungible ;  representative,  55, 146  ;  see  Money. 

Principal  and  accessory,  57,  432. 

Things  not  capable  of  full  ownership,  388. 

Impalpable  matters,  like  noise,  smells,  etc.,  436. 

Identity  of,  57-61. 

Arrangement  of  the  law  as  to,  596, 605. 

See  Dangerous  things,  Law  of  things,  Noxious  things. 
Time,  computation  of,  596,  605. 
Title. 

Nature,  171 ;  see  Dispositive  facts,  TUxdus, 

What  is  got  by,  120. 

Property  rights  having  peculiar  titles,  389. 

Color  of,  297. 

Shinder  of,  250,  471. 
muhuy  169,  166,  167. 
Tortious  taking,  412. 
Torts,  132,  607 ;  see  Obligations,  ex  ddietOy  Remedial  rights  and  duties.  Statute  of 

limitations,  Wrong. 
Towns,  corporate  character,  31. 
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Trade. 

Bight  to  carry  on,  369 ;  see  Profits. 

Suitable  place  to  canyon,  459. 
Trade-mark,  48-^0,  228,  230,  245,  351,  367. 
Trade  secret,  48,  267. 
Transaction. 

Kepresentations  implied  in,  234,  245. 

Identity  of,  572. 

See  Juristic  acts. 
Translative  facts,  see  Agreements,  IMspositiye  facts,  Juristic  acts. 
Trap,  134. 
Trespass,  action  of. 

Nature  of,  136, 150, 154. 

For  money,  56. 

Relation  to  possession,  294,  332,  420. 

Intention  or  n^gligenoe  not  alleged  in  pleading,  411. 

Actions  against  principals,  masters  and  husbands,  102. 

The  distinction  between  trespass  and  case,  94, 406,  411 ;  see  Trespi 

As  related  to  theories  of  imputation,  see  Imputation  of  conduct. 


Intention,  negligenoe  and  unreasonableness  as  elements  in,  78, 79, 212,  408-411, 
448. 

Force ;  not  oonmiitted  by  mere  omission,  404, 406. 

Direct  damage,  86, 404,  406,  407,  410,  411 ;  see  Danuige. 

By  animals,  106, 107,  409,  448,  451. 

Continuing,  405,  411,  457,  565,  569, 570. 

Breach  of  duty  inyolves  violation  of  right,  406. 

Duties  not  to  commit,  78,  79, 200,  408,  409,  411,  412. 

Trespass  duties  and  case  duties,  411. 
Trover,  56, 150,  154,  330,  420,  432. 
Trusts. 

Oeneral  nature,  51, 263,  478,  516,  523. 

The  basis-right,  52, 166,  265,  490,  608,  509, 517,  622;  see  Funds. 

The  trust  obligation,  166, 179,  263,  265,  490, 512,  518;  see  Obligations. 

Obligations  annexed  by  law,  490. 

Services  rendered  to  trust  estate,  496,  500. 

Facultative  rights  as  trusts,  516. 

Against  whom  trusts  avail,  130,  508-510. 

Breach  of  trust,  12, 146,  265,  519,  522 ;  see  Authority. 

Trusts  and  limitations  on  rights,  523. 

At  common  law,  520,  523. 

Arrangement  of  the  law  as  to,  601,  605. 

See  Equitable  property.  Statute  of  frauds. 
Tutehury  rights,  362. 
UUra  virtSy  118,  497. 

Undertaker,  rights  against  and  duties  of,  136, 137,  207,  467,  468. 
Undue  influence. 

Nature  of,  267,  269,  607. 

Presumptions  of,  255,  268,  269. 

In  relation  to  misrepresentation,  255,  269. 
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Unequal  rights,  587. 

Unilateral  and  bilateral  acts,  177, 178,  597,  605;  see  Contracts. 
Unimpaired  pecuniary  condition,  right  of. 
Nature,  126, 350-^7,  401. 

Confusion  of  with  right  of  property,  860-^358,  401,  529. 
Duties  corresponding  to,  351,  353,  373,  374 ;  see  Duties. 
Universal  succession,  33,  34,  41, 164, 168,  397 ;  see  Personal  representative. 
UnvxnUas  juriSy  33,  44. 
UfiiveniUu  rerum,  38,  40,  41,  44,  51,  596,  605. 
Use,  see  Usus, 

Right  of,  see  Property. 
Obligations  arising  from,  see  Obligations. 
Uaueapiony  313. 
Ugufmcty  43,  44,  384,  385. 
U9U8,  44,  384,  385. 
Value. 

In  relation  to  a  fund,  51 ;  see  Money. 
Of  possibilities  and  rights,  see  Possibilities,  Rights. 
See  Unimpaired  pecuniary  condition,  nature  of  right. 
Vassal,  see  Feudal  system. 
Vendor,  see  Sale. 
Vendor's  lien,  128, 131,  394. 
Verbal  contract,  in  Roman  law,  132. 
Vindictive  damages,  see  Damages. 
Vis  major,  439,  458. 

Void  and  voidable  acts,  26, 141,  224,  232 ;  see  Contracts,  Rescission. 
Volition,  78. 

Voluntary  acts  and  omissions^  see  Acts. 
Voluntary  taking  of  risk,  see  143, 193,  427. 
Ward,  see  Fiduciary  relation. 
Warranty,  227,  234,  235,  246. 
Waste,  383,  462. 

Water,  388,  392 ;  see  Noxious  thing. 
Weights  and  measures,  law  as  to,  594,  605. 
Wife,  see  Husband  and  wife. 
Wilfulness,  212,  216;  see  Misrepresentation. 
Will,  79 ;  see  Act,  Omission,  Possession,  Testament,  Volition. 
Wish,  see  Motive,  Volition. 
Words,  see  Reputation,  Speaking  of  words. 
Writing,  as  a  form,  175. 

Wrong-doer,  knowledge  imputed  to,  see  Knowledge. 
Wrongful  possession,  presumptions  against,  see  Possession. 
Wrong  intention,  see  Intention,  Malice. 
Wrongs. 

Mere  violations  of  rights,  125,  335,  525. 

Mere  breaches  of  duty,  336,  358,  412,  524,  525. 

Breaches  of  contract  as^  143. 

Violation  of  common  or  public  rights,  527. 

Crimes,  524 ;  see  Crimes. 

Civil  ii^juries,  323,  358,  519,  524,  525,  527,  528,  566. 
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Wrongs  (Cbnlinued), 

Theories  of  liability  for,  409. 

Obligations  arising  from  the  oommiflrion  of  wrongs,  499 ;  see  Obligatioos. 

Ii^uriesy  place  of  in  Blackstone's  arrangement,  150. 

Intention  as  an  element,  212, 637,  538, 547,  557. 

Abasing  and  exceeding  rights,  532. 

Continuing,  569, 572 ;  see  Trespass. 

Contributoiy. 

Implied  contract  against,  105. 

Effect  of;  105, 193,  427,  562,  563, 566 ;  see  Misrepresentation. 

Duties  as  to,  140, 141, 187, 193. 

Distinguished  from  voluntarily  taking  risk,  427,  562. 

Of  third  persons,  105,  563,  566. 
Identity  of,  565-^70. 
Consolidation  of,  565, 571^74. 
Place  oi;  86,  577-<581. 
Arrangement  of  the  law  as  to,  596,  605. 
See  Overlapping  of  remediea. 
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